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Title 3— 
The President 


[PR Doc. 89-1971 
Filed 8-17-89; 3:21 pm] 
Rilling code 3195-01-M 


Presidential Documents 


Presidential Determination No. 89-22 of August 9, 1989 


Authorization of Reallocation of Economic Support Fund 
Appropriations for Jordan 


Memorandum for the Secretary of State 


By virtue of the authority vested in me by Section 614(a)(1) of the Foreign 
Assistance Act of 1961, as amended, 22 U.S.C. 2364(a)(1), I hereby determine 
that it is important to the security interests of the United States: 


(1) to reallocate the $7 million earmarked for Jordan’s West Bank Develop- 
ment Program (under Title II of the Foreign Operations, Export Financing, and 
Related Programs Appropriations Act, 1988) for the West Bank/Gaza Direct 
Program, and 


(2) to authorize the furnishing of such assistance. 


You are authorized and directed to report this Determination to the Congress 
immediately, and none of the assistance provided for herein shall be furnished 
until after such report has been made. 


You are further authorized and directed to publish this Determination in the 
Federal Register. 


PSittikx, 


THE WHITE HOUSE, 
Washington, August 9, 1989. 





Rules and Regulations 


This section of the FEDERAL REGISTER 
contains regulatory i 


first FEDERAL REGISTER issue of each 
week. 


DEPARTMENT OF AGRICULTURE 
Animal and Plant Health Inspection 
Service 


7 CFR Part 301 
[Docket No. 89-144] 


Criental Fruit Fly 
AGENCY: Animal and Plant Health 
Inspection Service, USDA. 


ACTION: Interim rule and request for 
comments. 


SUMMARY: We are quarantining an area 


of Los in California 
because of the Oriental fruit fly and 
restricting the interstate movement of 
regulated articles from the quarantined 
area. This action is necessary on an 
emergency basis to prevent the spread 
of the Oriental fruit fly into noninfested 
areas of the United States. 

DATES: Interim rule effective August 15, 
1989. Consideration will be given only to 
comments received on or before October 
20, 1989. 

ADDRESSES: To help ensure that your 
written comments are considered, send 
an original and three copies to Chief, 
Regulatory Analysis and Development, 
PPD, APHIS, USDA, Room 866, Federal 
Building, 6505 Belcrest Road, 
Hyattsville, MD 20782. Please state that 
your comments refer to Docket Number 
89-144. Comments received may be 
inspected at USDA, Room 1141, South 
Building, 14th Street and Independence 
Avenue SW. , Washington, DC, between 
8 a.m. and 4:30 p.m., Monday through 
Friday, except holidays. 

FOR FURTHER INFORMATION CONTACT: 
Milton C. Holmes, Senior Operations 
Officer, Domestic and Emergency 
Operations, Plant Protection and 
Quarantine, APHIS, USDA, Room 642, 
Federal Building, 6505 Belcrest Road, 
Hyattsville, MD 20782, 301-436-8247. 


SUPPLEMENTARY INFORMATION: 


Background 

We are amending the “Domestic 
Quarantine Notices” in 7 CFR Part 301 
by adding a new subpart, 361.93, 
“Oriental Fruit Fly” (referred to below 
as the regulations). These regulations 
quarantine a portion of Los Angeles 
County, California, because of the 
Oriental fruit fly and restrict the 
interstate movement of regulated 
articles from the quarantined area. 

The Oriental fruit fly, Dacus dorsalis 
(Hendel), is a destructive pest of 
numerous fruits (especially citrus fruits), 
nuts, vegetables, and berries. The 
Oriental fruit fly can cause serious 
economic losses. Heavy infestations can 
cause complete loss of crops. The short 
life cycle of this pest permits the rapid 
development of serious outbreaks. 

Recent trapping surveys by inspectors 
of California State and county agencies 
and by inspectors of the Animal and 
Plant Health Inspection Service 
(APHIS), U.S. Department of Agriculture 
(USDA), reveal that a portion of Los 
Angeles County, California, is infested 
with the Oriental fruit fly. Specifically, 
inspectors collected 11 male Oriental 
fruit flies and 4 female Oriental fruit 
flies in traps in the West Covina area of 
Los Angeles County between June 16 
and July 22, 1989: The Oriental fruit fly is 
not known to occur anywhere else in the 
continental United States. 

Officials of State agencies of 
California have begun an intensive 
Oriental fruit fly eradication program in 
the quarantined area in California. Also, 
as explained below, California has 
taken action to restrict the intrastate 
movement of certain articles from the 
quarantined area to prevent the spread 
of the Oriental fruit fly within 
California. However, it is also necessary 
to restrict the interstate movement of 
certain articles from the quarantined 
area to prevent the spread of the 
Oriental fruit fly to other States. 
Accordingly, to prevent the spread of 
the Oriental fruit fly, this document 
establishes Federal regulations, which 
are described below by section. 


Restrictions on Interstate Movement of 
Regulated Articles (Section 501.93) 
Section 301.93 prohibits any person 
from moving any regulated article 
interstate from any quarantined area 
except in accordance with conditions 
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’ prescribed in the regulations. For 


informational purposes, a footnote 
(number 1) has been added to reference 
the authority of a% inspector to stop and 


' inspect persons and means of 


conveyance, and to seize, quarantine, 
treat, apply remedial measures to, or 
otherwise dispose of regulated articles 
as provided in section 10 of the Plant 
Quarantine Act (7 U.S.C. 164a) and 
sections 165 and 107 of the Federal Plant 
Pest Act {7 U.S.C. 150dd, 150ff}. 


Definitions (Section 301.93-1) 


Section 301.93-1 contains, for 
informational purposes, definitions of 
the following terms: “Administrator,” 
“Animal and Plant Health Inspection 
Service,” “Certificate,” “Compliance 
Agreement,” “Core area,” “Day 
degrees,” “Infestation,” “Inspector,” 
“Interstate,” “Limited permit,” “Moved 
(Move, Movement),” “Oriental fruit fly,” 
“Person,” “Quarantined Area,” 
“Regulated article,” and “State.” 


Regulated Articles (Section 301.93-2) 


The regulations impose conditions on 
the interstate movement of those articles 
that present a significant risk of 
spreading Oriental fruit fly if moved 
without restrictions from quarantined 
areas into or through noninfested areas. 
These articles, which are designated as 
regulated articles, may not be moved 
interstate from quarantined areas except 
in accordance with conditions specified 
in §§ 301.93-4 through 301.93-10. 

Section 301.93-2 designates as 
regulated articles a number of fruits, 
nuts, vegetables, and berries, and soil 
within the drip line of plants that 
produce the fruits, nuts, vegetables, or 
berries. Based on research and 
experience, the regulated articles listed 
in § 301.93-2[a) and (b) are articles that 
are likely to cause the spread of the 
Oriental fruit fly. In addition, § 301.93- 
2(c) allows designation of any other 
product, article, or means of conveyance 
as a regulated article if an inspector 
determines that it presents a risk of 
spreading the Oriental fruit fly and 
notifies the person in possession of the 
product, article, or means of conveyance 
that it is subject to the restrictions in the 
regulations. This provision for “any 
other product, article, or means of 
conveyance” allows an inspector who 
discovers a risk of spreading Oriental 
fruit fly (e.g., a truck with Oriental fruit 
fly pupae in cracks in the floorboards) to 





regulate the affected articles 
immediately, by informing the person in 
possession of the product, article or 
means of conveyance that it is being 
regulated. 

Fruits, nuts, vegetables, or berries that 
are canned, dried, or frozen below 
—17.8 °C. (0 °F.) are not included as 
regulated articles since the Oriental fruit 
fly could not survive under those 
conditions. 


Quarantined Area (Section 301.93-3) 


As stated in § 301.93-3(a), it is 
necessary to quarantine areas in which 
the Oriental fruit fly has been found by- 
an inspector, areas in which the 
Administrator has reason to believe the 
Oriental fruit fly is present, and areas 
' the Administrator considers necessary 
to quarantine because of their proximity 
to the Oriental fruit fly or their 
inseparability for quarantine 
enforcement purposes from localities 
where Oriental fruit flies have been 
found. 

Section 301.93-3(a) further provides 
that less than an entire State will be 
designated as a quarantined area only if 
the Administrator determines that (1) 
the State has adopted and is enforcing 
restrictions on the intrastate movement 
of the regulated articles that are 
substantially the same as those that are 
imposed by our regulations with respect 
to the interstate movement of these 
articles; and (2) quarantining less than 
the entire State will prevent the 
interstate spread of the Oriental fruit fly. 
These determinations would indicate 
that infestations are confined to the 
quarantined areas and eliminate the 
need for designating an entire State as a 
quarantined area. 

In accordance with these criteria, we 
are designating as a quarantined area an 
area in Los Angeles County in 
California. This area is as follows: 


Los Angeles County—That portion uf the 
county in the West Covina area bounded by 
a line beginning at the intersection of Sunset 
Avenue and San Bernardino Road, then east 
along San Bernardino Road to its intersection 
with Grand Avenue, then south along Grand 
Avenue to its intersection with Badillo Street, 
then east along Badillo Street toits . 
intersection with Reeder Avenue, then south 
along Reeder Avenue to its intersection with 
Puente Street, then southeast along Puente 
Street to its intersection with Via Verde, then 
east along Via Verde to its intersection with 
Interstate Highway 210, then south along 
Interstate Highway 210 to its intersection 
with State Highway 57, then south along 
State Highway 57 to its intersection with 
Highland Valley Road, then southeast along 
Highland Valley Road to its intersection with 
Diamond Bar Boulevard, then southwest 
along Diamond Bar Boulevard to its 
intersection with State Highway 57, then 
west along an imaginary line from this 


intersection to the intersection of Fullerton 
Road and Skyline Drive, then northwest 
along Skyline Drive to its intersection with 
Suncrest Court, then northwest along an 
inaginary line from this intersection to the 
intersection of Colima Road and Stimson 
Avenue, then north along Stimson Avenue to 
its intersection with Halliburton Road, then 
west along Halliburton Road to its 
intersection with Hacienda Boulevard, then 
north along Hacienda Boulevard to its 
intersection with State Highway 60, then 
northwest along State Highway 60 to its 
intersection with 7th Avenue, then northeast 
along 7th Avenue to its intersection with 
Valley Boulevard and Sunset Avenue, then 
northeast along Sunset Avenue to the point of 


ing. 
It is necessary to designate this 


' portion of Los Angeles County as a 


quarantined area because it is an area 
in which the Oriental fruit fly has been 
found, or in which the Administrator has 
reason to believe the Oriental fruit fly is 
present, or an area necessary to regulate 
because of its proximity to the Oriental 
fruit fly or its inseparability for 
quarantine enforcement purposes from 
localities where Oriental fruit fly has 
been found. 

There does not appear to be any 
reason to designate any other 
quarantined areas in Califorina other 
than the area specified above. California 
has adopted and ir enforcing regulations 
imposing restrictions on the intrastate 
movement of the regulated articles that 
are substantially the same as those 
imposed on the interstate movement of 
regulated articles under this subpart. 

Section 301.93-3(b) provides that the 
Administrator or an inspector may 
designate an area as a quarantined area 
temporarily without publication in the 
Federal Register if there is a basis for 
listing the area as a quarantined area 
under § 301.93-3(a) and if the owner or 
person in possession of the area to be 
quarantined is given written notice of 
this action. This is necessary in order to 
prevent spread of the Oriental fruit fly 
before restrictions can be published in 
the Federal Register concerning the 
interstate movement of regulated 
articles from the designated area. 


Conditions Governing the Interstate 
Movement of Regulated Articles From 
Quarantined Areas (Sections 301.93-4 
through 301.93-10) Section 301.93-4 


Section 301.93-4(a) requires regulated 
articles moved interstate from 
quarantined areas to be accompanied by 
a certificate or limited permit issued and 
attached as prescribed by §§ 301.93-5 
and 301.93-8, unless moved as 
prescribed in § 301.93-4(b). 

Section 301.93-4(b) allows a regulated 
article to move interstate without a 
certificate or limited permit if the article 


; J fence be% 
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originates outside of a quarantined area, 
if it is moved directly through the 
quarantined area without stopping 
except for refueling or for traffic 
conditions such as traffic lights and stop 
signs, if it is shipped in an enclosed 
vehicle or is completely covered so as to 
prevent access by Oriental fruit flies, if 
the point of origin is indicated on the 
waybill, and if the enclosed vehicle or 
the enclosure which contains the 
regulated article is not opened, 
unpacked, or unloaded in the 
quarantined area. 

Also, § 301.93-4{c) allows the 
Department to move regulated articles 
interstate without a certificate or limited 
permit for experimental or scientific 
purposes. However, the regulated 
articles must be moved in accordance 
with a permit issued by the 
Administrator, under conditions that 
prevent the spread of the Oriental fruit 
fl 


Section 301.93-4 contains a footnote 
(number 2) to remind persons that other 
applicable domestic plant quarantine 
and regulation requirements may need 
to be met for interestate movement. 


Section 301.93-5 


Under Federal domestic plant 
quarantine programs, there is a 
difference between the use of 
certificates and limited permits. 
Certificates are issued for regulated 
articles upon a finding by an inspector 
that, because of certain conditions (e.g. 
the article is free of Oriental fruit fly), 
there is an absence of a pest risk prior to 
movement. Regulated articles 
accompanied by a certificate can be 
moved interstate without further 
restrictions being imposed. Limited 
permits are issued for regulated articles 
when an inspector has determined that, 
because of a possible pest risk, such 
articles may be safely moved interstate 
only subject to further restrictions, such 
as movement to limited areas and 
movement for limited purposes. Section 
301.93-5 explains the conditions for 
issuing a certificate or limited permit. 

Specifically, § 301.93-5(a) provides 
that a certificate will be issued by an 
inspector for the movement of a 
regulated article if the inspector 
determines that the article: (1) is free of 
Oriental fruit fly, has been treated under 
direction of an inspector in accordance 
with § 301.93-10, or comes from 
premises of origin free from Oriental 
fruit fly and has not been exposed to 
Oriental fruit fly; (2) will be moved in 
compliance with any additional 
emergency conditions deemed 
necessary to prevent the spread of 
Oriental fruit fly pursuant to section 105 
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of the Federal Plant Pest Act; and (3) is 
eligible for unrestricted movement under 
all other Federal domestic plant 
quarantines and regulations applicable 
to that article. ; 

A footnote (number 3) is added to 
provide information on the location of 
inspectors. 

A footnote (number 4) explains that 
the Secretary of Agriculture may, 
pursuant to section 105 of the Federal 
Plant Pest Act (7 U.S.C. 150dd), take 
emergency actions. 

Section 301.93-5(b) provides for the 
issuance of a limited permit (in lieu of a 
certificate) by an inspector for 
movement of a regulated article if the 
inspector determines that the article is 
to be moved to a specified destination 
for specified handling, utiization or 
processing, and that the movement will 
not result in the spread of Oriental fruit 


Section 301.93-5(c) allows any person 
who has entered into and is operating 
under a compliance agreement to 
execute a certificate or limited permit 
for the interstate movement of a 
regulated article after an inspector has 
made a determination that the article is 
eligible for a certificate or limited permit 
in accordance with § 301.93-5(a) or (b). 

Also § 301.93-5(d) contains provisions 
for the withdrawal of a certificate or 
limited permit by an inspector upon a 
determination by the inspector that the 
holder of the certificate or limited permit 
has not complied with conditions for the 
use of the document. This section also 
contains provisions for notifying the 
holder of the reasons for the withdrawal 
and for holding a hearing if there is any 
conflict concerning any material fact. 


Section 301.93-6 


Section 301.93-6 provides for the 
issuance and cancellation of compliance 
agreements. Specifically, compliance 
agreements may be entered into by any 
person engaged in growing, handling, or 
moving regulated articles who agrees in 
writing to comply with the provisions of 
subpart 301.93. Compliance agreements 
are provided for the convenience of 
persons who are involved in frequent 
shipments of regulated articles from 
quarantined areas; they are written to 
ensure that persons issuing certificates 
or limited permits are knowledgeable 
with respect to the requirements of 
Subpart 301.93 and have agreed to 
comply with them. 

Section 301.93-6 also provides that an 
inspector supervising enforcement of a 
compliance agreement may cancel the 
agreement upon finding that a person 
who has entered into the agreement has 
failed to comply with any of the 
provisions of the regulations. The 


inspector will notify the holder of the 
compliance agreement of the reasons for 
cancellation and offer an opportunity for 
a hearing to resolve any conflicts of 
material fact. This section contains a 
footnote (number 5) to explain where 
compliance agreement forms can be 
obtained. 


Sections 301.93-7, 301.93-8, and 301.93-9 


Section 301.93-7 provides that any 
person who desires a certificate or 
limited permit to move regulated articles 
must as far in advance of movement as 
possible (no less than 48 hours before 
the desired movement), request an 
inspector to issue a certificate or limited 
permit. This provision ensures that 
persons desiring inspection services can 
obtain them before the intended 
movement date. A footnote (number 3) 
is added for informational purposes to 
indicate how to contact the inspectors 
for inspection or how to obtain 
additional information from offices of 
the Animal and Plant Health Inspection 
Service. 

Section 301.93-8 requires the 
certificate or limited permit issued for 
the movement of the regulated article to 
be attached to the regulated article, or to 
a container carrying the regulated 
article, or to the accompanying waybill 
during the interstate movement. This 
provision is necessary for enforcement 
purposes. 

Section 301.93-9 explains the APHIS 
policy that services of an inspector that 
are needed to comply with the 
provisions of the regulations in subpart 
301.93 are provided without cost during 
normal business hours (8:00 a.m. to 4:30 
p.m., Monday through Friday, except 
holidays), but that we will not be 
responsible for any other costs or 
charges. 


Section 301.93-10 


Section 301.93-10 sets forth treatment 
schedules that qualify cucumbers and 
soil for the issuance of a certificate as 
provided in § 301.93-5, and a treatment 
for premises on which regulated articles 
are grown. This section also identifies 
treatments for the Oriental fruit fly that 
are contained in the Plant Protection 
and Quarantine Treatment Manual. The 
Plant Protection and Quarantine 
Treatment Manual is incorporated by 
reference in the Code of Federal 
Regulations in 7 CFR part 300. Research 
has determined that these treatments 
would be adequate to destroy the 
Oriental fruit fly. Section 301.93-10 also 
includes a footnote (number 6) stating 
that some varieties of fruit may be 
injured by one of the approved 
treatments (methyl bromide) and that 


shippers should test before making 
commercial shipments. 

The treatment schedules for 
cucumbers, soil, and premises in 
§ 301.93-10 are as follows: 


(a) Cucumbers: Fumigation at NAP 
(chamber or tarpaulin) with 32 g/m* methyl 
bromide for 4 hours at 70 °F or above, 
minimum gas readings 26 g/m® at % hour, 20 
g/m*® at 2 hours, 19 g/m? at 4 hours; or, 
fumigation at NAP (chamber or tarpaulin) 
with 48 g/m* methyl bromide for 2 hours at 
70 °F or above, minimum gas readings 40 g/ 
m® at ¥% hour, 30 g/m? at 2 hours. 

(b) Soil: Soil within the drip area of plants 
that are producing or have produced the 
fruits, nuts, vegetables, and berries listed in 
§ 301.93—2(a) of this subpart: Apply diazinon 
at the rate of 5 pounds actual ingredient per 
acre to the soil within the drip area with 
sufficient water to wet the soil to a depth of 
at least ¥% inch. Both immersion and pour-on 
treatment procedures are also acceptable. 

(c) Premises: A field, grove, or area that is 
located within the quarantined area but 
outside the infested core area, and that 
produces regulated articles, must receive 
regular treatments with malathion bait spray 
at 6 to 10-day intervals, starting at least 30 
days before harvest and continuing through 
the harvest period. The malathion bait spray 
treatment must be applied by ground 
equipment at a rate of 2.4 ounces of technical 
grade malathion and 9.6 ounces of protein 
hydrolysate per acre. 


Emergency Action 


James W. Glosser, Administrator of 
the Animal and Plant Health Inspection 
Service, has determined that there is 
good cause for publishing this rule 
without prior opportunity for public 
comment. Immediate action is necessary 
to prevent the Oriental fruit fly from 
spreading to noninfested areas of the 
United States. 

Since prior notice and other public 
procedures with respect to this interim 
rule are impracticable and contrary to 
the public interest under these 
conditions, there is good cause under 5 
U.S.C. 553 to make it effective upon 
signature. We will consider comments 
that are received within 60 days of 
publication of this interim rule in the 
Federal Register. After the comment 
period closes, we will publish another 
document in the Federal Register, 
including discussion of any comments 
we receive and any amendments we are 
making to the rule as a result of the 
comments. 


Executive Order 12291 and Regulatory 
Flexibility Act 

We are issuing this rule in 
conformance with Executive Order 
12291, and we have determined that it is 
not a “major rule.” Based on information 
compiled by the Department, we have 
determined that this rule will have an 
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effect on the economy of less than $100 
million; will not cause a major increase 
in costs or prices for consumers, 
individual industries, Federal, State, or 
local government agencies, or 
geographic regions; and will not cause a 
significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. . 

For this action, the Office of 
Management and Budget has waived the 
review process required by Executive 
Order 12291. 

This interim rule restricts the 
interstate movement of regulated 
articles from a portion of Los Angeles 
County, California. It appears that there 
is very little commercial activity in the 
quarantined area that may be affected 
by this rule. The small entities that may 
be affected appear to consist of 
approximately 75 nurseries, 2 
community gardens, 2 fruit stands, and 
25 locations producing cucumbers, 
tomatoes, and avocados. 

These small entities comprise less 
than % of 1 percent of the total number 
of small entities that move these articles 
interstate from nonquarantined areas in 
California. In addition, these small 
entities sell regulated articles primarily 
for local intrastate, not interstate, 
movement. Also, many of the nurseries 
sell other items in addition to the 
regulated articles so that the effect, if 
any, of this regulation on these entities 
appears to be minimal. 

The effect on those few entities that 
do move regulated articles interstate 
will be minimized by the availability of 
various treatments that, in most cases, 
will allow these small entities to move 
regulated articles interstate with very 
little additional cost. 

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspecticn Service has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities. 


Paperwork Reduction Act 


The regulations in this subpart contain 
no information collection or 
recordkeeping requirements under the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.). 


Executive Order 12372 

This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.025 and is subject to 


Executive Order 12372, which requires 
intergovernmental consultation with 


State and local officials. (See 7 CFR 
3015, Subpart V). 


List of Subjects in 7 CFR Part 301 


Agricultural commodities, Oriental 
fruit fly, Plant diseases, Plant pests, 
Plants (Agriculture), Quarantine, 
Transportation, Incorporation by 
reference. 


PART 301—DOMESTIC QUARANTINE 
NOTICES 


Accordingly, 7 CFR Part 301 is 
amended to read as follows: 

1. The authority citation for Part 301 
continues to read as follows: 


Authority: 7 U.S.C. 150dd, 150ee, 150ff; 161, 
162, and 164-167; 7 CFR 2.17, 2.51, and 
371.2(c). 


2. Part 301 is amended by adding a 
new “Subpart—Oriental Fruit Fly” to 
read as follows: 


Subpart—Oriental Fruit Fly 


Sec. 

301.93 Restrictions on Interstate movement 
of regulated articles. 

301.93-1 Definitions. 

301.93-2. Regulated articles. 

301.93-3 Quarantined areas. 

301.93-4 Conditions governing the interstate 
movement of regulated articles from 
quarantined areas. 

301.93-5 Issuance and cancellation of 
certificates and limited permits. 

301.93-6 Compliance agreement and 
cancellation. 

301.93-7 Assembly and inspection of 
regulated articles. 

301.93-8 Attachment and disposition of 
certificates and limited permits. 

301.93-9 Costs and charges. 

301.93-10 Treatments. 


Subpart—Oriental Fruit Fly 


§ 301.93 Restrictions on interstate 
movement of regulated articies. 


No person shall move interstate from 
any quarantined area any regulated 
article except in accordance with this 
subpart.! 


§ 301.93-1 Definitions. 


Administrator. The Administrator, 
Animal and Plant Health Inspection 
Service, or any person authorized to act 
for the Administrator. 

Animal and Plant Health Inspection 
Service. The Animal and Plant Health 
Inspection Service of the United States 


1 Any properly identified inspector is authorized 
to stop and inspect persons and means of 
conveyance, and to seize, quarantine, treat, apply 
other remedial measures to, destroy, or 0 i 
dispose of regulated articles as provided in section 
10 of the Plant Quarantine Act (7 U.S.C. 164a) and © 
sections 105 and 107 of the Federal Plant Pest Act (7 
U.S.C. 150dd, 150ff). 
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Department of Agriculture (APHIS or 
Service). 

Certificate. A document in which an 
inspector or person operating under a 
compliance agreement affirms that a 
specified regulated article is free of 
Oriental fruit fly and may be moved 
interstate to any destination. 

Compliance agreement. A written 
agreement between the Animal and 
Plant Health Inspection Service and a 
person engaged in growing, handling, or 
moving regulated articles, wherein the 
person agrees to comply with the 
provisions of this subpart. 

Core area. The 1 square mile area 
surrounding each property where 
Oriental fruit fly has been detected. 

Day degrees. A mathematical 
construct combining average 
temperature over time that is used to 
calculate the length of an Oriental fruit 
fly life cycle. Day degrees are the 
product of the following formula, with 
all temperatures measured in °F: 


{(Minimum Daily Temp + Maximum Daily 
Temp)/2]—54°=Day Degrees 


Infestation. The presence of the 
Oriental fruit fly or the existence of 
circumstances that make it reasonable 
to believe that the Oriental fruit fly is 
present. 

Inspector. Any employee of the 
Animal and Plant Health Inspection 
Service, U.S. Department of Agriculture, 
or other person authorized by the 
Administrator to enforce this subpart. 

Interstate. From any State into or 
through any other State. 

Limited permit. A document, in which 
an inspector or person operating under a 
compliance agreement affirms that a 
specified regulated article is eligible for 
interstate movement in accordance with 
§ 301.93-5(b) of this subpart only to a 
specified destination and only in 
accordance with specified conditions. 

Moved (Move, Movement). Shipped, 
offered for shipment, received for 
transportation or transported, or carried, 
moved, or allowed to be moved by any 
means. 

Oriental fruit fly. The insect known as 
Oriental fruit fly (Dacus dorsalis 
(Hendel)) in any stage of development. 

Person. Any association, company, 
corporation, firm, individual, joint stock 
company, partnership, society, or other 
entity. 

Quarantined area. Any State, or any 
portion of a State, listed in § 301.93-3(c) 
of this subpart or otherwise designated 
as a quarantined area in accordance 
with § 301.93-3(b) of this subpart. 

Regulated article. Any article listed in 
§ 301.93-2 of this. subpart or otherwise 
designated as a regulated article in 
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accordance with § 301.93-2(c) of this 
subpart. 

State. The District of Columbia, Puerto 
Rico, the Northern Mariana Islands, or 
any state, territory or possession of the 
United States. 


§ 301.93-2 Regulated articles. 


The following are regulated articles: 
(a) The following fruits, nuts, 
vegetables and berries: 


Akia (Wikstromeia phyllyraefolia) 

Alexander laurel (Calophyllum inophyllum) 

Apple (Malus sylvestris) 

Apricot (Prunus armeniaca) 

Avocado (Persea americana) 

Banana (Musa paradisiaca var. sapientum) 
(Musa x paradisiaca) 

Banana, dwarf (Musa nana) 

Barbados cherry (Malpighia glabra) 

Bell pepper (Capsicum annum) 

Brazil cherry (Eugenia dombey) 

Breadfruit (Artocarpus altilis) 

Caimitillo (Chrysophyllum oliviforme) 

Cashew (Anacardium occidentale) 

Cactus (Cereus coerulescens) 

Cherimoya (Anonna cherimola) 

Cherry, Catalina (Prunus ilicifolia) 

Cherry, Portuguese (P. /usitanica) 

Chile (Capsicum annum) 

Coffee, Arabian (Coffea arabica) 

Country gooseberry (Averrhoa carambola) 

Cucumber (Cucumis sativas) 

Custard apple (Annona reticulata) 

Date palm (Phoenix dactylifera) 

Dragon tree (Dracena draco) 

Eggfruit tree (Pouteria campechiana) 

Elengi tree (Mimusops elengi) 

Fig (Ficus carica) 

Gourka (Garcinia celebica) 

Granadilla, sweet (Passiflora ligularis) 

Grape (Vitis spp.) 

Grapefruit (Citrus paradisi) 

Guava (Psidium guajava), (P. littorale), (P. 
cattleianum) 

Imbu (Spondias tuberosa) 

Jackfruit (Artocarpus heterophyllus) 

Jerusalem cherry (Solanum pseudocapsicum) 

Kitembilla (Dovyalis hebecarpa) 

Kumquat (Fortunella japonica) 

Laurel (Calophyllum inophyllum) 

Lemon (Citrus limon) 

Lime, key or Mexican (Citrus aurantifolia) 

Lime, Persian (Citrus latifolia) 

Lime, sweet (Citrus limetioides) 

Longan (Euphoria Jongan) 

Loquat (Eriobotrya japonica) 

Lychee nut (Lychee chinensis) 

Malay apple (Eugenia malaccensis) 

Mammee apple (Mammea americana) 

Mandarin orange (Citrus reticulata) 
(tangerine) 

Mango (Mangifera indica) 

Mangosteen (Garcinia mangostana) 

Mock orange, (Murraya exotica) 

Mulberry (Morus nigra) 

Myrtle; downy rose (Rhodomyrtus 
tomentosa) 

Natal plum (Carissa grandiflora) 

Nectarine (Prunus persica var. nectarina) 

Oleander, yellow (Thevetia peruviana) 

Orange, calamondin (Citrus reticulata x. 
fortunella) 

Orange, Chinese (Fortunella japonica) 

Orange, king (Citrus reticulata x. C. sinensis) 


Orange, sweet (Citrus sinensis) 

Orange, Unshu (Citrus reticulata var. Unshu) 

Oriental bush red pepper (Capsicum 
frutescens abbreviatum) : 

Otaheite apple (Spondias dulcis) 

Palm, syrup (Jubaea spectabilis) 

Papaya (Carica papaya) 

Passionflower (Passiflora edulis) 

Passionflower, softleaf (Passiflora 
mollissima) 

Passionfruit (Passiflora edulis) (yellow 
lilikoi} 

Peach (Prunus persica) 

Pear, (Pyrus communis) 

Pepino (Solanum muricatum) 

Pepper, sweet (Capsicum frutescens var. 
grossum) 

Persimmon, Japanese (Diospyros kaki) 

Pineapple guava (Feijoa sellowiana) 

Plum (Prunus americana) 

Pomegranate (Punica granatum) 

Prickly pear (Opuntia megacantha) (Opuntia 
ficus indica) 

Prune (Prunus domestica) 

Pummelo (Citrus grandis) 

Quince (Cydonia oblonga) 

Rose apple (Eugenia jambos) 

Sandalwood (Santa/um paniculatum) 

Sandalwood, white (Santa/um album) 

Santol (Sandercium koetjape) 

Sapodilla (Manilkara zapota) 

Sapodilla, chiku (Manilkara zapota) 

Sapota, white (Casimiroa edulis) 

Seagrape (Coccoloba uvifera) 

Sour orange (Citrus aurantium) 

Soursop (Annona muricata) 

Star apple, (Chrysophyllum cainito) 

Surinam cherry (Eugenia uniflora) 

Tomato (Lycopersicon esculentium) 

Tropical almond (Terminalia catappa) 

(Terminalia chebula) 

Velvet apple (Diospyros discolor) 

Walnut (Jug/ans hindsii) 

Walnut, English (Jug/ans regia) 

Wampi (Citrus Jansium) 

West Indian cherry (Malpighia punicifolia) 
Ylang-Yland (Cananga odorata) 

Any fruits, nuts, vegetables, or berries 
that are canned or dried or frozen below 
—17.8 °C. (0 °F.) are not regulated 
articles. 

(b) Soil within the drip area of plants 
that are producing or have produced the 
fruits, nuts, vegetables, or berries listed 
in paragraph (a) of this section. 

(c) Any other product, article, or 
means of conveyance, not covered by 
paragraphs (a) or (b) of this section, that 
an inspector determines presents a risk 
of spread of the Oriental fruit fly and 
notifies the person in possession of it 
that the product, article, or means of 
conveyance is subject to the restrictions 
of this subpart. 


§ 301.93-3 Quarantined areas. 

(a) Except as otherwise provided in 
paragraph (b) of this section, the 
Administrator will list as a quarantined 
area in paragraph (c) of this section, 
each State, or each portion of a State, in 
which the Oriental fruit fly has been 
found by an inspector, in which the 
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Administrator has reason to believe that 
the Oriental fruit fly is present, or that 
the Administrator considers necessary 
to regulate because of its proximity to 
the Oriental fruit fly or its inseparability 
for quarantine enforcement purposes 
from localities in which the Oriental 
fruit fly has been found. Less than an 
entire State will be designated as a 
quarantined area only if the 
Administrator determines that: 


(1) The State has adopted and is 
enforcing restrictions on the intrastate 
movement of the regulated articles that 
are substantially the same as those 
imposed by this subpart on the 
interstate movement of regulated 
articles; and 

(2) The designation of less than the 
entire State as a quarantined area will 
prevent the interstate spread of the 
Oriental fruit fly. 

(b) The Administrator or aii inspector 
may temporarily designate any 
nonquarantined area in a State as a 
quarantined area in accordance with the 
criteria specified in paragraph (a) of this 
section for listing quarantined areas. 
The Administrator will give written 
notice of this temporary designation to 
the owner or person in possession of the 
nonquarantined area; thereafter, the 
interstate movement of any regulated 
article from an area temporarily 
designated as a quarantined area is 
subject to this subpart. As soon as 
practicable, this area will be added to 
the list in paragraph (c) of this section or 
the designation will be terminated by 
the Administrator of an inspector. The 
owner or person in possession of an 
area for which designation is terminated 
will be given notice of the termination 
as soon as practicable. 

(c) The areas described below is 
designated as a quarantined area: 


California 


Los Angeles County—That portion of the 
county in the West Covina area bounded by 
a line beginning at the intersection of Sunset 
Avenue and San Bernardino Road, then east 
along San Bernardino Road to its intersection 
with Grand Avenue, then south along Grand 
Avenue to its intersection with Badillo Street, 
then east along Badillo Street to its 
intersection with Reeder Avenue, then south 
along Reeder Avenue to its intersection with 
Puente Street, then southeast along Puente 
Street to its intersection with Via Verde, then 
east along Via Verde to its intersection with 
Interstate Highway 210, then south along 
Interstate Highway 210 to its intersection 
with State Highway 57, then south along 
State Highway 57 to its intersection with 
Highland Valley Road, then southeast along 
Highland Valley Road to its intersection with 
Diamond Bar Boulevard, then southwest 
along Diamond Bar Boulevard to its 
intersection with State Highway 57, then 
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west along an imaginary line from this 
intersection to the intersection of Fullerton 
Road and Skyline Drive, then northwest 
along Skyline Drive to its intersection with 
Suncrest Court, then northwest along an 
imaginary line from this intersection to the 
intersection of Colima Road and Stimson 
Avenue, then north along Stimson Avenue to 
its intersection with Halliburton Road, then 
west along Halliburton Road to its 
intersection with Hacienda Boulevard, then 
north along Hacienda Boulevard to its 
intersection with State Highway 60, then 
northwest along State Highway 60 to its 
intersection with 7th Avenue, then northeast 
along 7th Avenue to its intersection with 
Valley Boulevard and Sunset Avenue, then 
northeast along Sunset Avenue to the point of 
beginning. 
§ 301.93-4 Conditions governing the 
interstate movement of regulated articles 
from quarantined areas.” 

Any regulated article may be moved 
interstate from a quarantined area only 
if moved under the following conditions: 


{a) With a certificate or limited permit . 


issued and attached in accordance with 
§§ 301.93-5 and 301.93-8 of this subpart; 

(b) Without a certificate or limited 
permit, if: 

(1) The regulated article originated 
outside of any quarantined area and is 
moved directly through (without 
stopping except for refueling, or for 
traffic conditions, such as traffic lights 
or stop signs) the quarantined area in an 
enclosed vehicle or is completely 
enclosed by a covering adequate to 
prevent access by Oriental fruit flies 
(such as canvas, plastic, or closely 
woven cloth) while moving through the 
quarantined area; and 

(2) The point of origin of the regulated 
article is indicated on the waybill, and 
the enclosed vehicle or the enclosure 
that contains the regulated article is not 
opened, unpacked, or unloaded in the 
quarantined area. 

(c) Without a certificate or limited 
permit, if the regulated article is moved: 

(1) By the United States Department of 
Agriculture for experimental or scientific 
purposes; 

(2) Pursuant to a permit issued by the 
Administrator for the regulated article; 

(3) Under conditions specified on the 
permit and found by the Administrator 
to be adequate to prevent the spread of 
Oriental fruit fly; and, 

(4) With a tag or label bearing the 
number of the permit issued for the 
regulated article attached to the outside 
of the container of the regulated article 
or attached to the regulated article itself 
if not in a container. 


2 Requirements under all other applicable Federal 
domestic plant quarantines and regulations must 
also be met. 


§301.93-5 Issuance and cancellation of 
certificates and limited permits. 

(a) An inspector * will issue a 
certificate for the interstate movement 
of a regulated article if the inspector 
determines that: 

(1)(i) The regulated article has been 
treated under the direction of an 
inspector in accordance with § 301.93-10 
of this subpart; or 

(ii) Based on inspection of the 
permises of origin, or treatment of the 
premises of origin in accordance with 
§ 301.93-10(c) of this subpart, the 
premises are free from Oriental fruit 
flies and the regulated article has not 
been exposed to Oriental fruit fly; or 

(iii) Based on inspection of the 
regulated article, it is free of Oriental 
fruit fly; and 

(2) The regulated article is to be 
moved in compliance with any 
additional emergency conditions the 
Administrator may impose, under 
section 105 of the Federal Plant Pest Act 
(7 U.S.C. 150dd); * to prevent the spread 
of the Oriental fruit fly; and 

(3) The regulated article is eligible for 
unrestricted movement under all other 
Federal domestic plant quarantines and 
regulations applicable to the regulated 
article. 

(b) An inspector will issue a limited 
permit for the interstate movement of a 
regulated article if the inspector 
determines that: 

(1) The regulated article is to be 
moved interstate to a specified 
destination for specified handling, 
utilization, or processing (the 
destination and other conditions to be 
listed in the limited permit), and this 
interstate movement will not result in 
the spread of the Oriental fruit fly 
because life stages of the Oriental fruit 
fly will be destroyed by the specified 
handling, utilization, or processing; 

(2) The regulated article is to be 
moved interstate in compliance with any 
additional emergency conditions the 
Administrator may impose, under 
section 105 of the Federal Plant Pest Act 
(7 U.S.C. 150dd); § to prevent the spread 
of the Oriental fruit fly; and 


8 Inspectors are assigned to local offices of the 
Animal and Plant Health Inspection Service, which 
are listed in telephone directories. Information 
concerning these offices may also be obtained from 
the Administrator, c/o Domestic and Emergency 
Operations, Plant Protection and Quarantine, 
Animal and Plant Health Inspection Service, 
Federal Building, 6505 Belcrest Road, Hyattsville, 
Maryland 20782. 

* Section 105 of the Federal Plant Pest Act (7 
U.S.C. 150dd) provides that the Secretary of 
Agriculture may—under certain conditions—seize, 
quarantine, treat, destroy, or apply other remedial 
measures to articles that the Administrator has 
reason to believe are infested or infected by or 
contain plant pests. 

5 See footnote 4 to § 310.93—5(a)(2). 
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(3) The regulated article is eligible for 
interstate movement under all other 
Federal domestic plant quarantines and 
regulations applicable to the regulated 
article. 

(c) Certificates and limited permits for 
use for interstate movement of regulated 
articles may be issued by an inspector 
or person engaged in growing, handling, 
or moving regulated articles provided 
the person is operating under a 
compliance agreement. A person 
operating under a compliance agreement 
may execute a certificate for the 
interstate movement of a regulated 
article if an inspector has determined 
that the regulated article is otherwise 
eligible for a certificate in accordance 
with paragraph (a) of this section. A 
person operating under a compliance 
agreement may execute a limited permit 
for interstate movement of a regulated 
article when an inspector has 
determined that the regulated article is 
eligible for a limited permit in 
accordance with paragraph (b) of this 
section. 

(d) Any certificate or limited permit 
that has been issued may be withdrawn 
by an inspector orally or in writing, if 
the inspector determines that the holder 
of the certificate or limited permit has 
not complied with all conditions under 
this subpart for the use of the certificate 
or limited permit. If the withdrawal is 
oral, the withdrawal and the reasons for 
the withdrawal shall be confirmed in 
writing as promptly as circumstances 
allow. Any person whose certificate or 
limited permit has been withdrawn may 
appeal the decision in writing to the 
Administrator within 10 days after 
receiving the written notification of the 
withdrawal. The appeal must state all of 
the facts and reasons upon which the 
person relies to show that the certificate 
or limited permit was wrongfully 
withdrawn. As promptly as 
circumstances allow, the Administrator 
will grant or deny the appeal, in writing, 
stating the reasons for the decision. A 
hearing will be held to resolve any 
conflict as to any material fact. Rules of 
practice concerning a hearing will be 
adopted by the Administrator. 


§301.93-6 Compliance agreement and 
cancellation. 

(a) Any person engaged in growing, 
handling, or moving regulated articles 
may enter into a compliance agreement 
to facilitate the interstate movement of 
regulated articles under this subpart.® 


® Compliance agreement forms are available 
without charge from the Permits Unit, Plant 
Protection and Quarantine, Animal and Plant 
Health Inspection Service, Federal Building, 6505 
Continued 
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(b) Any compliance agreement may be 
canceled orally or in writing by an 
inspector whenever the inspector finds 
that the person who has entered into the 
compliance agreement has failed to 
comply with this subpart. If the 
cancellation is oral, the cancellation and 
the reasons for the cancellation will be 
confirmed in writing as promptly as 
circumstances allow. Any person whose 
compliance agreement has been 
canceled may appeal the decision, in 
writing, within 10 days after receiving 
written notification of the cancellation. 
The appeal must state all of the facts 
and reasons upon which the person 
relies to show that the compliance 
agreement was wrongfully canceled. As 
promptly as circumstances allow, the 
Administrator will grant or deny the 
appeal, in writing, stating the reasons 
for the decision. A hearing will be held 
to resolve any conflict as to any 
material fact. Rules of practice 
concerning a hearing shall be adopted 
by the Administrator. 


§301.3-7 Assembly and inspection of 
regulated articles. 


{a) Any person (other than a person 
authorized to issue certificates or 
limited permits under § 301.93-5{c)), who 
desires to move a regulated article 
interstate accompanied by a certificate 
or limited permit must notify an 
inspector,’ as far in advance of the 
desired interstate movement as possible 
(no less than 48 hours before the desired 
interstate movement). 

(b) The regulated article must be 
assembled at the place and in the 
manner the inspector designates as 
necessary to comply with this subpart. 


§301.93-8 Attachment and disposition of 
certificates and limited permits. 

(a) A certificate or limited permit 
required for the interstate movement of 
a regulated article, at all times during 
the interstate movement, must be 
attached to the outside of the container 
containing the regulated article, 
attached to the regulated article itself if 
not in a container, or attached to the 
consignee’s copy of the accompanying 
waybill: Provided however, that the 
requirements of this section may be met 
by attaching the certificate or limited 
permit to the consignee's copy of the 
waybill only if the regulated article is 
sufficiently described on the certificate, - 
limited permit, or waybi!] to identify the 
regulated article. 


Belcrest Road, Hyattsville, Maryland 20782, and 
from local offices of the Animal and Plant Health 
Inspection Service, which are listed in telephone 
directories. 

7 See footnote 3 to § 301.93-5(a). 


(b) The certificate or limited permit for 
the interstate movement of a regulated 
article must be furnished by the carrier 
to the consignee at the destination of the 
regulated article. 


§301.93-9 Costs and charges. 


The services of the inspector during 
normal business hours (8:00 a.m. to 4:30 
p.m., Monday through Friday, except 
holidays) will be furnished without cost. 
The United States Department of 
Agriculture will not be responsible for 
any other costs or charges. 


$301.93-10 Treatments. 


Treatment schedules listed in the 
Plant Protection and Quarantine 
Treatment Manual to destroy Oriental 
fruit fly on regulated articles are 
authorized treatments. The Plant 
Protection and Quarantine Treatment 
Manual is incorporated by reference. 
For the full identification of this 
standard, see § 301.1 of this chapter, 
‘Materials incorporated by reference”. 
The following treatments are also 
authorized: 

(a) Cucumbers: Fumigation at NAP 
(chamber or tarpaulin) with 32 g/m* 
methyl bromide ® for 4 hours at 70 °F or 
above, minimum gas readings 26 g/m* at 
¥% hour, 20 g/m* at 2 hours, 19 g/m* at 4 
hours; or, fumigation at NAP (chamber 
or tarpaulin) with 48 g/m* methyl 
bromide for 2 hours at 70 °F or above, 
minimum gas readings 40 g/m’ at % 
hour, 30 g/m* at 2 hours. 

(b) Soi?: Soil within the drip area of 
plants which are producing or have 
produced the fruits, nuts, vegetables, 
and berries listed in § 301.93-2(a) of this 
subpart: Apply diazinon at the rate of 5 
pounds actual ingredient per acre to the 
soil within the drip area with sufficient 
water to wet the soil to at least a depth 
of ¥% inch. Both immersion and pour-on 
treatment procedures are also 
acceptable. 

(c) Premises: A field, grove, or area 
that is located within the quarantined 
area but outside the infested core area, 
and that produces regulated articles, 
must receive regular treatments with 
malathion bait spray at 6 to 10-day 
intervals, starting at least 30 days before 
harvest and continuing through the 
harvest period. The malathion bait spray 
treatment must be applied by ground 
equipment at a rate of 2.4 ounces of 
technical grade malathion and 9.6 _ 
ounces of protein hydrolysate per acre. 


® Some varieties of fruit may be injured by methy] 
bromide, and we suggest that shippers test treat 
before making commercial treatments. 


Done at Washington, DC, this 15th day of 
August, 1989. 
Larry B. Slagle, 
Acting Administrator, Animal and Plant 
Health Inspection Service. 
FR Doc. 89-19611 Filed 8-18-89; 8:45 am] 
BILLING CODE 3410-34-M 


Agricultural Marketing Service 


7 CFR Part 926 
[Docket No. FV-89-078} 


California Tokay Grapes; Expenses 
and Assessment Rate 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Final rule. 


SUMMARY: This final rule authorizes 
expenditures and establishes an 
assessment rate under Marketing Order 
926 for the 1989-90 fiscal period. 
Authorization of this budget will allow 
the Tokay Industry Committee to incur 
expenses that are reasonable and 
necessary to administer the program. 
Funds to administer this program are 
derived from assessments on handlers. 
EFFECTIVE DATE: April 1, 1989 through 
March 31, 1990. 

FOR FURTHER INFORMATION CONTACT: 
Kenneth G. Johnson, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, AMS, USDA, P.O. 


‘Box 96456, Room 2525-S, Washington, 


DC 20090-6456, telephone 202-447-5331. 


SUPPLEMENTARY INFORMATION: This rule 
is issued under Marketing Agreement 
No. 93 and Marketing Order No. 926 (7 
CFR Part 926), regulating the handling of 
Tokay grapes grown in San Joaquin 
County, California. The marketing 
agreement and order are effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674), hereinafter referred to as the Act. 

This final rule has been reviewed 
under Executive Order 12291 and 
Departmental Regulation 1512-1 and has 
been determined to be a “non-major” 
rule under criteria contained therein. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
final rule on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
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through group action of essentially small 
entities acting on their own behalf. 
Thus, both statutes have small entity 
orientation and compatibility. 

There are approximately 10 handlers 
of California Tokay grapes under this 
marketing order, and approximately 20 
California Tokay grape producers. Small 
agricultural producers have been 
defined by the Small Business 
Administration (13 CFR 121.2) as those 
having annual gross revenues for the 
last three years of less than $500,000, 
and small agricultural service firms are 
defined as those whose gross annual 
receipts are less than $3,500,000. The 
majority of the handlers and producers 
may be classified as small entities. 

The budget of expenses for the 1989- 
90 fiscal year was prepared by the 
Tokay Industry Committee (committee), 
the agency responsible for local 
administration of the marketing order, 
and submitted to the Department of 
Agriculture for approval. The members 
of the committee are handlers and 
producers of grapes. They are familiar 
with the committee’s needs and with the 
costs of goods, services and personnel in 
their local area and are thus in a 
position to formulate an appropriate 
budget. The budget was formulated and 
discussed in public meetings. Thus, all 
directly affected persons have had an 
opportunity to participate and provide 
input. 

The assessment rate recommended by 
the committee was derived by dividing 
anticipated expenses by expected 
shipments of Tokay grapes. Because that 
rate is applied to actual shipments, it 
must be established at.a rate which will 
provide sufficient income to pay the 
committee’s expected expenses. 

The committee met on March 21 and 
June 19, 1989, and unanimously 
recommended a 1989-90 budget of 
$13,575. This year's budget is $59,550 
less than last year’s, due to decreases in 
most expense items. The most 
significant reductions are for market 
development activities and salaries, 
which together account for savings of 
$52,100. The committee also 
recommended an assessment rate of 
$0.06 per 23-pound lug, down from last 
year’s rate of $0.175. This rate, when 
applied to anticipated shipments of 
200,000 lugs, will yield $12,000 in 
assessment revenue which, when added 
to $1,575 from reserve funds, will be 
adequate to cover budgeted expenses. 

While this action will impose some 
additional costs on handlers, the costs 
arein the form of uniform assessments 
on all handlers. Some of the additional 
costs may be passed on to producers. 
However, these costs will be offset by 
the benefits derived from the operation 


of the marketing order. Therefore, the 
Administrator of the AMS has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities. 

A proposed rule was published in the 
Federal Register on July 20, 1989 (54 FR 
30393). That document contained a 
proposal to add § 926.228 to authorize 
expenses and establish an assessment 
rate for the committee. That rule 
provided that interested persons could 
file comments through July 31, 1989. No 
comments were received. 

It is found tht the specified expenses 
are reasonable and likely to be incurred 
and that such expenses and the 
specified assessment rate to cover such 
expenses will tend to effectuate the 
declared policy of the Act. 

This action should be expedited 
because the committee needs to have 
sufficient funds to pay its expenses 
which are incurred on a continuous 
basis. The 1989 shipping season begins 
in August, and the marketing order 
requires that the rate of assessment for 
the fiscal year apply to all assessable 
Tokay grapes handled during the fiscal 
period. In addition, handlers are aware 
of this action which was recommended 
by the committee at public meetings. 
Therefore, it is also found that good 
cause exists for not postponing the 
effective date of this action until 30 days 
after publication in the Federal Register 
(5 U.S.C. 553). 


List of Subjects in 7 CFR Part 926 


Marketing agreements and orders, 
Tokay grapes, California. 


For the reasons set forth in the 
preamble, 7 CFR Part 926 is amended as 
follows: 


PART 926—TOKAY GRAPES GROWN 
IN SAN JOAQUIN COUNTY, 
CA 


1. The authority citation for 7 CFR 
Part 926 continues to read as follows: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 


2. Anew § 926.228 is added to read as 
follows: 
Note: This section prescribes the annual 


expenses and assessment rate and will not be 
published in the Code of Federal Regulations. 


§ 926.228 Expenses and assessment rate. 

Expenses of $13,575 by the Tokay 
Industry Committee are authorized and 
an assessment rate of $0.06 per 23-pound 
container of grapes is established for the 
fiscal year ending March 31, 1990. 
Unexpended funds may be carried over 
as a reserve. 
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Dated: August 15, 1989. 
William J. Doyle, 
Acting Deputy Director, Fruit and Vegetable 
Division. 
[FR Doc. 89-19537 Filed 8-18-89; 8:45 am] 
BILLING CODE 3410-02-M 


7 CFR Part 989 
[Docket No. FV-89-081IFR] 


Raisins Produced From Grapes Grown 
in California; Addition of the 
Dominican Republic as a Country 
Eligible for Exports of Reserve Pool 
Raisins 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Interim final rule. 


summMany: This interim final rule adds 
the Dominican Republic as a country 
eligible for exports of reserve pool 
California raisins. This action was 
unanimously recommended by the 
Raisin Administrative Committee 
(RAC), the agency respensible for local 
administration of the Federal marketing 
order regulating raisins produced in 
California. By providing handlers with 
another market for their reserve raisins, 
this action will reduce the burden of 
oversupply currently confronting the 
industry. 

DATES: This interim final rule is effective 
on August 21, 1989. Comments which are 
received by September 20, 1989, will be 
considered prior to any finalization of 
this interim final rule. 

ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this action. Comments 
should be sent in triplicate to the Docket 
Clerk, Fruit and Vegetable Division, 
AMS, USDA, Room 2525-S, P.O. Box 
96456, Washington, DC 20090-6456. 
Comments should reference the docket 
number and the date and page number 
of this issue of the Federal Register and 
will be available for public inspection in 
the Office of the Docket Clerk during 
regular business hours. 

FOR FURTHER INFORMATION CONTACT: 
Maureen T. Pello, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, AMS, USDA, Room 
2522-S, P.O. Box 96456, Washington, DC 
20090-6456; telephone: (202) 382-1754. 
SUPPLEMENTARY INFORMATION: This 
interim final rule is issued under 
Marketing Agreement and Order No. 989 
(7 CFR Part 989), both as amended, 
regulating the handling of raisins 
produced from grapes grown in 
California. The agreement and order are 
effective under the Agricultural 
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Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674), hereinafter 
referred to as the Act. 

This rule has been reviewed under 
Executive Order 12291 and 
Departmental Regulation No. 1512-1 and 
has been determined to be a “non- 
major” rule under criteria contained 
therein. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
rule on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf. 
Thus, both statutes have small entity 
orientation and compatibility. 

There are approximately 23 handlers 
of raisins who are subject to regulation 
under the raisin marketing order and 
approximately 5,000 producers in the 
regulated area. Small agricultural 
producers have been defined by the 
Small Business Administration (13 CFR 
121.2) as those having gross annual 
revenues for the last three years of less 
than $500,000, and small agricultural 
service firms are defined as those whose 
gross annual receipts are less than 
$3,500,000. A majority of producers and 
a minority of handlers of California 
raisins may be classified as small 
entities. 

The raisin order provides for the 
establishment of “free” and “reserve” 
percentages by variety of raisin for each 
crop year. “Free” raisins are those 
which may be shipped freely to any 
market. Raisins in excess of free 
tonnage are reseve raisins which must 
be held by handlers in a pool for the 
account of the RAC. Most reserve 
raisins withheld under the order have 
been marketed as food in domestic and 
eligible export outlets. In crop years 
with inadequate raisin production, 
reserve raisins are available to 
supplement new crop supplies. 

Pursuant to § 989.221, reserve raisins 
are currently sold to handlers for export 
to islands on the continental shelf of . 
South America and to all other markets 
in the world except the following: 
Canada, Mexico, and all islands 
adjacent to these countries, and all of 
the Caribbean Islands north of the 12th 
parallel, including the Dominican 
Republic. Canada, Mexico, andthe 
mentioned islands are excluded because 


of the potential for shipment of raisins 
back to the United States for sale in 
competition with free tonnage raisins. 

Adding the Dominican Republic as a 
country eligible for exports of reserve 
pool raisins will give handlers another 
market outlet for their reserve raisins. 
Since this provision utilizes reserve 
raisins, it will reduce the burden of 
oversupply that is currently confronting 
the industry. 

According to the RAC, the Dominican 
Republic is a developing market for 
California raisins and the potential for 
expansion is good. The fact that nearly 
all raisins imported into the Dominican 
Republic area already is readily 
identifiable consumer packages is an 
effective deterrent to the transshipment 
of raisins to the United States. 

Further, upon addition of the 
Dominican Republic as a country 
eligible for export of reserve raisins, the 
RAC has indicated that it would seek 
approval under § 989.53 for the 
implementation of an export incentive 
program for the Dominican Republic. 

In addition, this rule makes editorial 
changes to § 989.221 for the purpose of 
clarity. 

Based on the available information, 
the Administrator of the AMS has 
determined that issuance of this final 
rule will not have a significant economic 
impact on a substantial number of small 
entities. 

After consideration of all available 
information, it is found that the revision 
of § 989.221, as hereinafter set forth, will 
tend to effectuate the declared policy of 
the Act. 

Pursuant to 5 U.S.C. 553, it is also 
found and determined that upon good 
cause it is impractical, unnecessary, and 
contrary to the public interest to give 
preliminary notice prior to putting this 
rule into effect, and that good cause 
exists for not postponing the effective 
date of this action until 30 days after 
publication in the Federal Register 
because: (1} This final action relieves 
restrictions on handlers by adding the 
Dominican Republic as a country 
eligible for export of reserve pool 
raisins; (2) it should be effective as soon 
as possible since August 1 is the 
beginning of the 1989-90 crop year; and 
(3) interested persons are provided a 30- 
day comment period in which to 
respond. All comments timely received 
will be considered prior to finalization 
of this action. 


List of Subjects in 7 CFR Part 989 


California, Grapes, Marketing 
agreements and orders, Raisins. 


For the reasons set forth in the 
preamble, 7 CFR part 989 is proposed to 
be revised as follows: 


Note: This section will appear in the Code 
of Federal Regulations. 


PART 989—RAISINS PRODUCED 
FROM GRAPES GROWN IN 
CALIFORNIA 


1. The authority citation for 7 CFR 
part 989 continues to read as follows: 


Authority: Secs. 1-19, 48 Sfat. 31, as 
amended, 7 U.S.C. 601-674. 


2. Section 989.221 is revised to read as 
follows: 


§ 989.221 Sale and export of reserve 
raisins by handlers. 

(a) Eligible countries. Pursuant to 
§ 989.67(c), the Committee shall sell 
reserve raisins to handlers for export to 
the Dominican Republic, islands on the 
continental shelf of South America, and 
to all other markets in the world except 
those listed in paragraph (b) of this 
section. 

(b) Non-eligible countries. The 
Committee shall not sell.reserve raisins 
to handlers for export to Canada, 
Mexico, and all islands adjacent to 
these countries, and all other Caribbean 
Islands north of the 12th parallel, except 
for the Dominican Republic. 


Dated: August 15, 1989. 
William J. Doyle, 
Acting Deputy Director, Fruitand Vegetable 
Division. , 
[FR Doc. 89-19538 Filed 8-18-89; 8:45 am] 
BILLING CODE 3410-02-M 


Animal and Plant Health Inspection 
Service 


[Docket No. 89-123] 
9 CFR Part 92 


Importation of Ostriches and Other 
Ratites 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 


ACTION: Interim rule. 


sumMaRY: We are prohibiting, until 
further notice, the importation into the 
United States of flightless birds known 
as ratites (cassowaries, emus, ostriches, 
and rheas). This action is considered 
necessary to prevent th= introduction 
and dissemination of ectoparasites that 
could spread heartwater and East Coast 
Fever, exotic and highly morbid 
diseases of livestock. 

DATES: Interim rule effective August 15, 
1989. Consideration will be given 
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only to comments received on or before 
October 20, 1989. 

ADDRESSES: To help ensure that your 
written comments are considered, send 
an original and three copies to Chief, 
Regulatory Analysis and Development, 
PPD, APHIS, USDA, Room 866, Federal 
Building, 6505 Belcrest Road, 
Hyattsville, MD 20782. Please state that 
your comments refer to Docket No. 89- 
123. Comments received may be 
inspected at USDA, Room 1141, South 
Building, 14th Street and Independence 
Avenue SW., Washington, DC, between 
8 a.m. and 4:30 p.m., Monday through 
Friday, except holidays. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Wade H. Ritchie, Senior Staff 
Microbiologist, Import-Export Animals 
Staff, VS APHIS, USDA, Room 766, 
Federal Building, 6505 Belcrest Road, 
Hyattsville, MD 20782, (301) 436-8590. 
SUPPLEMENTARY INFORMATION: 

The regulations in 9 CFR Part 92 
contain, among other things, provisions 
concerning the importation of birds, 
including ostriches and other flightless 
birds. The regulations, which include 
health certification requirements and 
other requirements concerning 
quarantine upon arrival in the United 
States, are designed to prevent the 
introduction of communicable animal 
diseases. 

Ostriches have become increasingly 
popular in the United States in recent 
years, and as a result, importations of 
these birds have increased dramatically. 
Recently, exotic ticks, identified as 
African Bont ticks and Bont-legged ticks, 
were found on imported adult ostriches 
in Ohio, Oklahoma, and Texas. These 
ticks are known to transmit heartwater 
and East Coast Fever, highly morbid 
diseases that do not currently exist in 
the United States, and that affect cattle, 
sheep, goats and other ruminants. 
Prompted by these finds, we are 
prohibiting the importation of ratites 
(cassowaries, emus, ostriches and rheas) 
into the United States until further 
notice. We are also reviewing data 
about ectoparasites of ratites and their 
role in disease transmission, and our 
current inspectiun methods and 
quarantine facility standards, to 
determine if any action less restrictive 
than prohibiting importation of ratites 
could ensure protection against the 
introduction of these pests and the 
diseases may carry. 


Emergency Action 


James W. Glosser, Administrator of 
the Animal and Plant Health Inspection 
Service, has determined that an 
emergency situation exists, which 
warrants publication of this interim rule 


without prior opportunity for public 
comment. Because imported ratites 
could be infested with ectoparasites that 
could spread heartwater and East Coast 
Fever in the United States, it is 
necessary to act immediately to control 
the spread of these diseases. 

Since prior notice and other public 
procedures with respect to this interim 
rule are impracticable and contrary to 
the public interest under these 
emergency conditions, there is good 
cause under 5 U.S.C. 553 to make it 
effective upon signature. We will 
consider comments that are received 
within 60 days of publication of this 
interim rule in the Federal Register. 
After the comment period closes, we 
will publish another document in the 
Federal Register including discussion of 
any comments we receive and any 
amendments we are making to the rule 
as a result of the comments. 


Executive Order 12291 and Regulatory 
Flexibility Act 


We are issuing this rule in 
conformance with Executive Order 
12291, and we have determined that it is 
not a “major rule.” Based on information 
compiled by the Department, we have 
determined that this rule will have an 
effect on the economy of less than $100 
million; will not cause a major increase 
in costs or prices for consumers, 
individual industries, Federal, State, or 
local government agencies, or 
geographic regions; and will not cause a 
significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

In accordance with 5 U.S.C. 603, we 
have performed an Initial Regulatory 
Flexibility Analysis regarding the 
impact of this interim rule on small 
entities. 

We are prohibiting the importation of 
ratites (cassowaries, emus, ostriches 
and rheas) into the United States 
because we have determined that 
imported ratites may be infested with 
ectoparasites capable of transmitting 
heartwater and East Coast Fever, highly 
morbid diseases that do not currently 
exist in the United States, and that 
affect, cattle, sheep, goats and other 
ruminants. In accordance with 21 U.S.C. 
134c, the Secretary of Agriculture is 
authorized to promulgate regulations 
prohibiting the movement into the 
United States of animals likely to 
introduce or disseminate any 
communicable animal disease. 

This rule affects primarily ostrich 
importers and domestic ostrich 
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breeders. There are currently about 
5,000 ostriches being raised 
commercially in the United States, 
owned by between 500 and 1,000 
different persons and businesses, most 
of which are small entities. Apparently 
none of these owners currently depend 
on the sale of ostrich products for a 
significant part of their income. It will be 
several years before most of these 
entities could make any profit selling 
ostrich products, due to the time needed 
to increase their flock sizes and the 
current lack of tanneries and other 
processing facilities prepared to deal 
with ostrich products. For the near 
future, most profits associated with 
ostriches will come from the sale of 
breeding pairs of ostriches. This rule 
will not limit the sale of ostriches by 
current owners and breeders, although it 
may encourage increases in their price 
by eliminating imported ostriches as a 
source of new stock. 

The primary persons affected by this 
rule are approximately 25 importers and 
brokers in the business of importing 
ostriches. This interim rule could have a 
significant economic impact on these 
businesses, most of which are small 
entities. These importers and brokers 
imported approximately 600 ostriches in 
fiscal year 1988, and have imported 
approximately 1,000 ostriches to date in 
fiscal year 1989. Most of the ostriches 
imported were sold as breeding pairs, at 
a price of $40,000 to $60,000 per pair. 
Most of these importers and brokers 
also import other products in addition to 
ostriches. If these entities remain in the 
import business they will have to shift to 
importing only products other than 
ostriches, and will probably make less 
profit per unit imported. We do not 
anticipate that this rule will have a 
significant economic impact on a 
substantial number of small entities. 

This interim rule will not result in any 
significant increase in reporting, 
recordkeeping, or compliance 
requirements. 

As alternatives to prohibiting the 
importation of ratites, we have 
considered allowing ratites to be 
imported only after they have been 
treated with a pesticide to destroy 
ectoparasities. This alternative was 
rejected because at the present time we 
do not have an approved treatment to 
destroy ectoparasites on ratites, and 
because at the present time we have not 
established whether ratites formerly 
infested with ectoparasites harboring 
heartwater and East Coast Fever agents 
are capable of spreading these diseases, 
e.g., through subsequent infestation with 
domestic ectoparasites. We also 
considered taking no action and 
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allowing importation of ratites to 
proceed. This alternative was rejected 
because it would allow a significant risk 
of introducing and disseminating 
heartwater and East Coast Fever. 

We encourage the submission of 
written comments on our Initial 
Regulatory Flexibility Analysis. 
Comments may be sent to Chief, 
Regulatory Analysis and Development, 
PPD, APHIS, USDA, Room 866, Federal 
Building, 6505 Belcrest Road, 
Hyattsville, MD 20782. Please state that 
your comments refer to Docket No. 89- 
123. Comments received will be 
considered in the preparation of the 
Final Regulatory Flexibility Analysis 
prepared for this rule. 


Paperwork Reduction Act 


The regulations in this subpart contain 
no new information collection or 
recordkeeping requirements under the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.). 


Executive Order 12372 


This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.025 and is subject to 
Executive Order 12372 which requires 
intergovernmental consultation with 
State and local officials. (See 7 CFR part 
3015, subpart V.) 


List of Subjects in 9 CFR Part 92 


Animal diseases, Canada, Imports, 
Livestock and livestock products, 
Mexico, Poultry and poultry products, 
Quarantine, Transportation, Wildlife. 


PART 92—IMPORTATION OF CERTAIN 
ANIMALS AND POULTRY AND 
CERTAIN ANIMAL AND POULTRY 
PRODUCTS; INSPECTION AND OTHER 
REQUIREMENTS FOR CERTAIN 
MEANS OF CONVEYANCE AND 
SHIPPING CONTAINERS THEREON 


Accordingly, 9 CFR Part 92 is 
amended as follows: 

1. The authority citation for Part 92 
continues to read as follows: 

Authority: 7 U.S.C. 1622; 19 U.S.C. 1306; 21 
U.S.C. 102-105, 111, 134a, 134b, 134c, 134d, 
134f, and 135; 31 U.S.C. 9701; 7 CFR 2.17, 2.51, 
and 371.2(d). 


2. In § 92.1 the following definition is 
added in alphabetical order: 


§92.1 Definitions. 


* * * 


Ratites. Cassowaries, emus, ostriches, 
and rheas. 


* * * * * 


§92.2 [Amended] 
3. Paragraph (b) of 92.2 is redesignated 
as (b)(2) and the phrase. “other than 


ratites” is added immediately following 
the phrase “Birds from Canada”; a new 
paragraph (b)(1) is added to read as 
follows: 

(b)(1) In order to protect domestic 
ruminants of the United States from 
heartwater and East Coast Fever borne 
by ectoparasites, the importation of 
ratites into the United States is 
prohibited. 


* * * ” * 


§92.4 [Amended] 

4. In paragraph (e) of § 92.4, the 
phrase “, other than ratites,” is inserted 
immediately following the word 
“pigeons” in the introductory text. 

a & * * * 

Done in Washington, DC, this 15th day of 

August 1989. 

Larry B. Slagle, 

Acting Administrator, Animal and Plant 
Health Inspection Service. 

[FR Doc. 89-19602 Filed 8-18-89; 8:45 am] 
BILLING CODE 3410-34-M 


FARM CREDIT SYSTEM ASSISTANCE 
BOARD 


12 CFR Part 1300 


Disclosure of Records: Freedom of 
Information Act and Privacy Act 


AGENCY: Farm Credit System Assistance 
Board. 


ACTION: Final rule. 


SUMMARY: The Farm Credit System 
Assistance Board (Assistance Board) 
adopts final regulations implementing 
the Freedom of Information Act (FOIA), 
5 U.S.C. 552, and the Privacy Act of 1974, 
(Privacy Act), 5 U.S.C. 552a. 
EFFECTIVE DATE: August 21, 1989. 
FOR FURTHER INFORMATION CONTACT: 
Kathleen M. Mullarkey (Deputy General 
Counsel) or Christine Pembroke 
(Attorney) at 202-737-9255. 
SUPPLEMENTARY INFORMATION: The 
Assistance Board, as an “agency” as 
defined in the FOIA and the Privacy 
Act, is subject to the requirements of 
these two statutes with respect to 
certain records. However, pursuant to 12 
U.S.C. 2278a-10, regulations, policies, 
procedures, guidelines or statements 
issued by the Assistance Board and 
records related to their promulgation or 
enforcement are not subject to the FOIA 
and or the Privacy Act. Accordingly, 
these matters are not included within or 
covered by these implementing 
regulations. ‘ 

Similarly, pursuant to 12 U.S.C. 2278a- 
10, the Assistance Board is not required 


BEST COPY AVAILABLE 


to follow the requirements of the 
Administrative Procedure Act (APA) 
with respect to notice and comment on 
rulemaking. However, in the interest of 
informing the public of the procedures 
for obtaining Assistance Board records 
that are subject to the FOIA and the 
Privacy Act, the Assistance Board is 
publishing these implementing 
regulations. The Assistance Board's 
determination in this instance is not and 
should not be construed as a 
determination that it is subject to the 
notice and comment requirements of the 
APA. 


The Assistance Board has determined 
that this regulation is not a major rule 
within the meaning of Executive Order 
12291 because it will not have an effect 
on the economy of $100 million or more 
or otherwise meet the threshold criteria. 
Therefore, the preparation of a 
regulatory impact analysis is not 
required. 

This regulation does not require use of 
a form, nor does it otherwise involve a 
collection of information subject to the 
Paperwork Reduction Act, 44 U.S.C. 
3501-3520. 


List of Subjects in 12 CFR Part 1300 


Freedom of Information Act, and 
Privacy Act. 


Title 12 of the Code of Federal 
Regulations is amended by establishing 
Chapter XIII consisting of part 1300 to 
read as follows: 


CHAPTER XIlI—FARM CREDIT SYSTEM 
ASSISTANCE BOARD 


PART 1300—DISCLOSURE OF 
RECORDS: FREEDOM OF 
INFORMATION ACT AND PRIVACY 
ACT 


Subpart A—Procedures for Disclosure of 
Records Under the Freedom of information 
Act 


Sec, 
General. 
Exclusions. 
Requirements pertaining to requests. 
Responses to requests. 
Business information. 
Administrative appeals. 
Fees. 
Other rights and services. 


Subpart B—Protection of Privacy and 
Access to Individual Records Under the 
Privacy Act of 1974 


1300.9 General. 

1300.10 Exclusions. 

1300.11 Records in exempt systems of 
records. 

1300.12 Requests for notification of whether 
records exist. 

1300.13 Responses to requests for 
notification of the existence of records. 
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1300.14 Administrative appeals from denials 
of requests for notification.of the 
existence of records. 

1300.15 Request for access to records. 

1300:16 Responses to requests for access to 
records. 


1300.17 Access to records. 

1300.18 Fees for access to records. 

1300.19 Administrative appeals from denials 
of access to records. 

1300.20 Request for correction of records. 

1300.21 Responses to requests for correction 
of records. 

1300.22 Reocrds not subject to correction. 

1300.23 Administrative appeals from 
determination not to correct records. 

1300.24 Request for accounting of record 
disclosures. 

1300.25 Notice of disclosure under 
compulsory legal process and 
emergencies. 

1300.26 Employee standards of conduct. 

1300.27 Other rights and services. 

Authority: 5 U.S.C. 552, 5 U.S.C. 552a, 12 

U.S.C. 2278a-10. 


Subpart A—Procedures for Disclosure 
of Records Under the Freedom of 
Information Act 


§ 1300.1 General. 

(a) This subpart contains the 
regulations of the Farm Credit System 
Assistance Board implementing the 
Freedom of Information Act (“FOIA”), 5 
U.S.C. 552, and Executive Order 12600, 
with respect to Assistance Board 
records that are subject to the FOIA. 
Information customarily furnished to the 
public in the regular course of the 
performance of official duties will be 
furnished to the public without 
complying with this subpart, provided 
that the furnishing of such information 
would not violate any applicable laws 
or regulations. To the extent permitted 
by other laws, the Farm Credit System 
Assistance Board will also consider 
making available records which it is 
permitted to withhold under the FOIA if 
it determines that such disclosures 
would be in the public interest. 
However, the fact that an exemption is 
not applied by the Assistance Board in a 
particular case will have no precedential 
significance in other cases. 

(b) As used in this subpart, the 
following terms shall have the following 
meanings: 

(1) “Agency” as defined in 5 U.S.C. 
551 and 552. 

(2) “Appeal” means the appeal by a 
requester of an adverse determination of 
the request, as described in 5 U.S.C. 552. 

(3) “Assistance Board” means the 
Farm Credit System Assistance Board. 

(4) “Business information” means 
trade secrets or other commercial or 
financial information. 

(5) “Business submitter” means any 
person or entity who provides business 
information to the Assistance Board and 


who has a proprietory interest in the 
information. 

(6) “FOIA Appeals Officer” means the 
Assistance Board employee designated 
by the Assistance Board as the Freedom 
of Information Act Appeals Officer. 

(7) “Request” means any request for 
records made pursuant to 5 U.S.C. 552. 

(8) “Requester” means any person 
who makes a request to the Assistance 
Board for records pursuant to 5 U.S.C. 
552. 

(9) “Exemptions” means those matters 
to which the provisions of 5 U.S.C, 552 
do not apply. 

(10) “Record” means any document or 
information, in any form, in the 
possession of the Assistance Board. 

(c) Requests and appeals submitted 
under this subpart will be processed and 
responded to in accordance with the 
time limits and exemptions set forth in 
the FOIA and this subpart, unless there 
are exceptional circumstances as 
provided in 5 U.S.C. 552. The Assistance 
Board will notify a requester whenever 
it is unable to process or respond to the 
request or appeal within the time limits 
established by the FOIA and this 
subpart. Requests and appeals will be 
processed and responded to in their 
approximate order of receipt, to the 
extent consistent with sound 
administrative practice. 


§ 1300.2 Exclusions. 

(a) Pursuant to 12 U.S.C. 2278a—10, 
regulations, policies, procedures, 
guidelines or statements issued by the 
Assistance Board and records related to 
their promulgation or enforcement are 
not subject to the FOIA and, therefore, 
are not included within or covered by 
these implementing regulations. 

(b) Pursuant to 12 U.S.C. 2278a~-10, the 
Assistance Board is not subject to the 
requirements of 5 U.S.C. 552(a) (1) and 
(2). 


§ 1300.3 Requirements pertaining to 
requests. . 


(a) How made and addressed. A 
request under this subpart for a record 
in the possession of the Assistance 
Board is to be made in writing, signed 
by the requester and addressed to the 
Assistance Board at 1301 Pennsylvania 
Avenue NW., Suite 702, Washington, DC 
20004. Both the envelope and the request 
must be clearly marked: “Freedom of 
Information Act Request.” A request 
shall also state in which, if any, of the 
categories set forth in § 1300.7(b)(5}-(8) 
the requester fits. 

(b) Reasonable description of records. 
A request must describe the records 
sought in sufficient detail to enable the 
Assistance Board personne) to locate 
the records with a reasonable amount of 
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effort. Whenever possible, a request 
should include specific information 
about each record sought, such as the 
date, title or name, author, recipient and. 
subject matter of the record. In addition, 
if the request seeks records pertaining to 
pending litigation, the request should 
indicate the title of the case, the court in 
which the case was filed, and the nature 
of the case. If the Assistance Board 
determines that the request does not 
reasonably describe the records sought, 
the Assistance Board will either advise 
the requester what additional 
information is needed or otherwise state 
why the request is deficient. 

(c) Response address. A request must 
set forth the address where the 
requester wants to be notified about 
whether or not the request will be 
granted. 

(d) Inspection or copy. A request must 
state whether the requester wishes to 
inspect the records or desires to have a 
copy made and furnished without first 
inspecting them. 

(e) Agreement to pay fees. A request 
must state whether the requester is 
seeking a reduction or waiver of fees 
(see § 1300.7(e)). Unless a waiver of fees 
is requested, the filing of a request under 
this subpart shall be deemed to 
constitute an agreement by the requester 
to pay all applicable fees charged under 
§ 1300.7 of this subpart, up to $25.00. 
When filing a request, a requester may 
specify a willingness to pay a greater 


. amount, if applicable. If it is estimated 


that the applicable fees will be greater 
than $25.00, the requester will be so 
advised and asked to agree to pay this 
amount, unless the requester has so 
indicated in the request. 

(f} Date of receipt of request. A 
request will be considered to have been 
received for purposes of this subpart on 
the later of the dates on which: 

(1) The requirements of this section 
have been satisfied and, where 
applicable, 

(2) The requester has agreed in writing 
to pay the fees due in accordance with 
§ 1300.7 of this subpart if greater than 
$25, or 

(3) The fees have been waived in 
accordance with § 1300.7 of this subpart, 
or 

(4) Payment in advance has been 
received from the requester, when 
required in accordance with § 1300.7 of 
this subpart. 


§ 1300.4 Responses to requests. 

(a) Granting a request. If the 
Assistance Board makes a 
determination to grant a request in 
whole or in part, the Assistance Board 
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will so notify the requester in writing. 
The notice will include: 

(1) The name of the person 
responsible for the decision; 

_ (2) A description of the manner in 
which the record will be disclosed, 
whether by providing a copy of the 
record to the requester or by making a 
copy of the record available to the 
requester for inspection at a reasonable 
time and place. The procedure for such 
an inspection shall not unreasonably 
disrupt the operations of the Assistance 
Board; and 

(3) A statement of any fees to be 
charged in accordance with the 
provisions of § 1300.7 of this subpart. 

(b) Denial of a request. If the 
Assistance Board makes a 
determination to deny a request in 
whole or in part, the requester will be so 
notified in writing. The notice will 
include: 

(1) The name of the person 
responsible for the denial; 

(2) A brief statement of the reason or 
reasons for the denial, including the 
FOIA exemption or exemptions relied 
upon in denying the request: 

(3) A statement that the denial may be 
appealed under § 1300.6 of this subpart 
and a description of the requirements of 
that section; and 

(4) A statement of any fees charged in 
accordance with the provisions of 
§ 1300.7 of this subpart. 

(c) Segregable portions of records. 
Release of portions of a record may be 
denied, leaving the remaining 
reasonably segregable portions subject 
to release. However, these portions will 
be released only if the meaning is not 
distorted by deletion of the denied 
portions and when it reasonably can be 
assumed that a skillful and 
knowledgeable person could not 
reconstruct the deleted information. 
When a record is denied in whole, the 
response advising the requester of that 
determination will specifically state that 
it is not reasonable to segregate portions 
of the record for release. 

(d) Record cannot be located or has 
been destroyed. If a requested record 
cannot be located or is known or 
believed to have been destroyed or 
otherwise disposed of, the Assistance 
Board wiil so notify the requester in 
writing. The requester will also be 
notified of any fees charged in 
accordance with the provisions of 
§ 1300.7 of this subpart. 


§ 1300.5 Business information. 

(a) Jn general. Business information 
provided to the Assistance Board by a 
business submitter will not be disclosed 
pursuant to a FOIA request except in 
accordance with this section. 


(b) Notice to business submitters. (1) 
The Assistance Board will provide a 
business submitter with prompt written 
notice of receipt of a request 
encompassing its business information 
whenever required under paragraph (c) 
of this section, and except as is provided 
in paragraph (g) of this section. Such 
written notice will either describe the 
exact nature of the business information 
requested or provide copies of the © 
records or portions thereof containing 
the business information. 

(2) When notice is given to a business 
submitter under this section, the 
requester will be advised that such 
notice has been given to the business 
submitter. The requester will be further 
advised that a delay in responding to 
the request may be considered a denial 
of access to records and that the 
requester may proceed with an 
administrative appeal or seek judicial 
review, if appropriate. However, the 
requester will be invited to agree to a 
voluntary extension of time so that the 
Assistance Board may review the 
business submitter’s objection to the 
disclosure. 

(c) When notice is required. (1) The 
Assistance Board will provide a 
business submitter with notice of receipt 
of a request for buiness information 
whenever: 

{i) The business information is subject 
to a prior express written commitment 
of confidentiality given by the 
Assistance Board to the business 
submitter; 

(ii) The business submitter has in 
good faith designated the information as 
commerically or financially sensitive 
information; or 

(iii) The Assistance Board has reason 
to believe that disclosure of the business 
information may result in commercial or 
financial injury to the business 
submitter. 

(2) Notice of receipt of a request for 
business information will be given for a 
period of not more than the time the 
Assistance Board is in existence or ten 
years after the date of submission, 
whichever is earlier. If the Assistance 
Board is in existence and the business 
submitter requests and provides 
acceptable justification, the Assistance 
Board will consider a specific notice 
period of greater duration. 

(3) Whenever possible, the business 
submitter’s claim of confidentiality 
should be supported by a statement by 
the business submitter or certification 
by an officer or authorized 
representative of the business submitter 
that the information in question is in 
fact confidential commercial or financial 
information and has not been disclosed 
to the public. 
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(d) Opportunity to object to 
disclosure. A business submitter will be 
afforded 10 working days from the date 
of receipt of the notice provided 
pursuant to this section within which to 
provide the Assistance Board with a 
detailed statement of any objection to 
disclosure: (It is assumed for the 
purpose of this paragraph that receipt 
occurs within three calendar days of 
proper mailing.) Such statement shall 
specify all grounds for withholding any 
of the information under any exemption 
of the FOIA and, in the case of 
Exemption 4, shall demonstrate why the 
information is contended to be a trade 
secret or commercial or financial 
information that is privileged or 
confidential. Information provided by a 
business submitter pursuant to this 
paragraph may itself be subject to 
disclosure under the FOIA. 

(e) Notice of intent to disclose. The 
Assistance Board will consider carefully 
a business submitter’s objections and 
specific grounds for nonuisclosure prior 
to determining whether to disclose the 
business information. Whenever the 
Assistance Board decides to disclose 
business information over the objection 
of a business submitter, the Assistance 
Board will forward to the business 
submitter a written notice which will 
include: 

(1) A statement of the reasons for 
which the business submitter’s 
disclosure objections were not 
sustained; 

(2) A description of the business 
information to be disclosed; and 

(3) A specified disclosure date. 

Such notice of intent to disclose will 
be forwarded a reasonable number of 
days, as circumstances permit, prior to 
the specified date upon which disclosure 
is intended. A copy of such disclosure 
notice will be forwarded to the 
requester at the same time. 

(f) Notice of FOIA lawsuit. Whenever 
a requester brings suit seeking to compel 
disclosure of business information 
covered by paragraph (c) of this section, 
the Assistance Board will promptly 
notify the business submitter. 

(g) Exceptions to notice requirements. 
The notice requirements of this section 
do not apply if: 

(1) The Assistance Board determines 
that the information should not be 
disclosed; 

(2) The information lawfully has been 
published or otherwise made available 
to the public; 

(3) Disclosure of the information is 
required by law (other than 5 U.S.C. 
552); 
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(4) The information was acquired in 
the course of a lawful investigation of a 
possible violation of criminal law; 

(5) Disclosure is required by an 
Assistance Board rule that: 

(i) Was adopted pursuant to notice 
and public comment; 

(ii) Specifies narrow classes of 
records submitted to the Assistance 
Board that are to be released under the 
FOIA; and 

(iii} Provides in exceptional 
circumstances for notice when the 
business submitter provides written 
justification, at the time the business 
information is submitted or a reasonable 
time thereafter, that disclosure of the 
business information could reasonably 
be expected to cause substantial 
competitive harm; 

(6) The information requested is not 
designated by the business submitter as 
exempt from disclosure in accordance 
with this section when the business 
submitter had an opportunity to do so at 
the time of submission of the 
information or a reasonable time 
thereafter, unless the Assistance Board 
has substantial reason to believe that 
disclosure of the information would 
result in competitive harm; or 

(7) The designation made by the 
business submitter in accordance with 
this section appears obviously frivolous, 
except that, is such case, the Assistance 

Board will provide the business 
submitter with written notice of any 
final administrative disclosure 
determination within a reasonable 
number of days prior to the specified 
disclosure date. 


§ 1300.6 Administrative appeats. 

(a) Jn general. When a request for 
access to records has been denied in 
whole or in part, or when the Assistance 
Board fails to respond to a request 
within the time limits set forth in the 
FOIA, the requester may appeal the 
denial of the request to the FOIA 
Appeals Officer within 30 calendar days 
of the requester’s receipt of a notice 
denying the request. 

(b) Form and content of notice of 
appeal. A notice of appeal shall: 

(1) Be made in writing and signed by 
the requester; 

(2) Be addressed to the FOIA Appeals 
Officer, Assistance Board, 1301 
Pennsylvania Avenue NW., Suite 702, 
Washington, DC 20004. Both the 
envelope and the notice of appeal must 
be clearly marked: “Freedom of 
Information Act Appeal.” 

(3) Reasonably describe, in 
accordance with § 1300.3(b) of this 
subpart, the records subject to the 
denial of access to which an appeal is 
being taken; 


(4) Set forth the address where the 
requester desires to be notified of the 
determination on appeal; 

(5) Specify the date of the initial 
request and the date of the letter 
denying the initial request; and 

(6) State any supporting arguments for 
overturning the initial determination. 

(c) Date of receipt of appeal. An 
appeal will be considered to have been 
received for purposes of this subpart 
when the requirements of this section 
have been satisfied. 

(d) Form of action on appeal. (1) The 
disposition of an appeal will be in 
writing. A decision affirming in whole or 
in part the denial of request a will 
include: 

(i) A brief statement of the reason or 
reasons for the affirmance, including the 
FOIA exemption or exemptions relied 
upon; 

(ii) The name of the person 
responsible for the decision on appeal; 
and 

(iii) A statement that judicial review 
of the denial is available in the U.S. 
District Court for the District of 
Columbia pursuant to 12 U.S.C. 2278a-3. 

(2) If the denial of a request is 
reversed on appeal, the requester will be 
so notified in writing and the request 
will be processed promptly in 
accordance with the decision on appeal. 


§ 1300.7 Fees. 

(a) Jn general. Fees pursuant to 5 
U.S.C. 552 will be assessed according to 
the schedule contained in this section 
for services rendered in processing and 
responding to requests for records under 
this subpart. All fees so assessed will be 
charged to the requester, except where 
the charging of fees is limited under this 
section or where a waiver or reduction 
of fees is granted under this section. All 
applicable fees must be received before 
copies of the requested records are 
made available to the requester. 
Requesters shall pay fees by check or 
money order made payable to the 
Assistance Board and indicate the 
request for which payment is made. 

(b) Definitions. For the purpose of this 
section: 

(1) The term “direct costs” means 
those expenditures which the 
Assistance Board actually incurs in 
searching for and duplicating (and, in 
the case of commercial use requesters, 
reviewing) records to respond to a FOIA 
request. Direct costs include, for 
example, the salary of the employee 
performing the work (the basic rate of 
pay for the employee plus 16 percent of 
that rate to cover benefits} and the cost 
of operating duplicating machinery. Not 
included in direct costs are overhead 
expenses such as costs of space and 
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heating or lighting of the facility in 
which the records are stored. 

(2) The term “search” includes all time 
spent looking for material that is 
responsive to a request, including page- 
by-page or line-by-line identification of 
material within documents. 

(3) The term “duplication” refers to a 
process of making a copy of a record 
necessary to respond to a FOIA request. 
Such copies can take the form of paper, 
copy, microform, audio-visual materials, 
or machine-readable documentation 
(e.g., magnetic tape or disk) among 
others. The copy provided shall be in a 
form that is reasonably usable by 
requesters. 

(4) The term “review” refers to the 
process of examining a record located in 
response to a request in order to 


.determine whether any portion of it is 


permitted to be withheld. It also 
includes processing any record for 
disclosure, e.g., doing all that is 
necessary to excise it and otherwise 
prepare it for release. Review costs shall 
be recoverable even where there 
ultimately is no disclosure of a record. 
Review time does not include time spent 
resolving general legal or policy issues 
regarding the application of exemptions. 

(5) The term ‘commercial use” refers 
to a request from or on behalf of one 
who seeks information for a use or 
purpose that furthers the commercial, 
trade, or profit interests of the requester 
or the person on whose behalf the 
request is made, which can include 
furthering those interests through 
litigation. Where the circumstances of a 
request suggest that the requester will 
put the records sought to a commercial 
use, either because of the nature of the 
request itself or because the Assistance 
Board has reasonable cause to doubt a 
requester’s stated use, the Assistance 
Board will provide the requester a 
reasonable opportunity to submit further 
clarification. 

(6) The term “educational institution” 
refers to a preschool, a public or private 
elementary or secondary school, an 
institution of undergraduate higher 
education, an institution of graduate 
higher education, an institution of 
professional education, and an 
institution of vocational education 
which operates a program or programs 
of scholarly research. To be eligible for 
inclusion in this category, a requester 
must show that the request is being 
made as authorized by and under the 
auspices of a qualifying institution and 
that the records are not sought for a 
commercial use but are sought in 
furtherance of scholarly research. 

(7) The term “noncommercial 
scientific institution” refers to an 
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institution that is not operated on a 
“commercial” basis as that term is 
referenced in paragraph (a)(5) of this 
section, and which is operated solely for 
the purpose of conducting scientific 
research, the results of which are not 
intended to promote any particular 
product or industry. To be eligible for 
inclusion in this category, a requester 
must show that the request is being 
made as authorized by and under the 
auspices of a qualifying institution and 
that the records are not sought for a 
commercial use but are sought in 
furtherance of scientific research. 

(8) The term “representative of the 
news media” refers to any person 
actively gathering news for an entity 
that is organized and operated to 
publish or broadcast news to the public. 
The term “news” means information 
that is about current events or that 
would be of current interest to the 
public. Examples of news media entities 
include television or radio stations 
broadcasting to the public at large and 
publishers of periodicals (but only in 
those instances where they can qualify 
as disseminators of “news”) who make 
their products available for purchase or 
subscription by the general public. For 
“freelance” journalists to be regarded as 
working for a news organization, they 
must demonstrate a solid basis for 
expecting publication through that 
organization; a publication contract 
would be the clearest proof, but the 
Assistance Board will also look to the 
past publication record of a requester in 
making this determination. To be 
eligible for inclusion in this category, a 
requester also must not be seeking the 
requested records for a commercial use. 
In this regard, a request for records 
supporting the news dissemination 
function of the requester will not be 
considered to be for a commercial use. 

(c) Charges. In responding to requests 
under this subpart, the following fees 
will be assessed, unless a waiver or 
reduction of fees has been granted 
pursuant to paragraph (e) of this section: 

(1) Search. (i) No search fee will be 
assessed with respect to requests by 
educational institutions, noncommercial 
scientific institutions, and 
representatives of the news media (as 
defined in paragraphs (b) (6), (7) and (8) 
of this section, respectively). Search fees 
will be assessed with respect to all other 
requests, subject to the limitations of 
paragraph (d) of this section. 

(ii) Searches other than for 
computerized records. Requesters will 
be charged at the salary rate(s) (i.e., 
basic pay plus 16 percent) of the 
employee(s) making the search. 
However, when a single class of 
personnel is used exclusively (e.g., all 


administrative/clerical, or all 
professional/executive}, an average 
salary (plus 16 percent) may be 
established and charged. This charge 
will include transportation of personnel 
and records necessary to-the search at 
the direct costs. 

(iii) Searches for computerized 
records. For computer searches of 
records, which may be undertaken 
through the use of existing programming, 
requesters will be charged the direct 
costs of the search, including computer 
search time, runs and the-operator’s 
salary (basic pay plus 16 percent). The 
fee for computer printouts will be the 
direct costs. 

(2) Review. (i) Review fees will be 
assessed with respect to only those 
requesters who seek records for a 
commercial use, as defined in paragraph 
(b){5) of this section. Commercial use 
requesters will be charged at the salary 
rate(s) (i.e., basic pay plus 16 percent) of 
the employee(s) making the review. 
However, when a single class of 
personnel is used exclusively (e.g., all 
administrative/clerical, or all 
professional/executive), an average 
salary (plus 16 percent) may be 
established and charged. 

(ii) Review fees will be assessed only 
for the initial record review, i.e., all of 
the review undertaken when the 
Assistance Board analyzes the 
applicability of a particular exemption 
to a particular record or record portion 
at the initial request level. No charge 
will be assessed for review at the 
administrative appeal level of an 
exemption already applied. However, 
records or record portions withheld 
pursuant to an exemption that is 
subsequently determined not to apply 
may be reviewed again to determine the 
applicability of other exemptions not 
previously considered. The requester 
may be charged the costs of such a 
subsequent review, particularly where 
that review is made necessary by a 
change of circumstances. 

(3) Duplication. Duplication fees will 
be assessed with respect to all 
requesters, subject to the limitations of 
paragraph (d) of this section, as follows: 

(i) For a paper photocopy of a record 
(up to 8% x14") the fee will be $15 per 
page. 

(ii) For copies produced by computer, 
such as tapes or printouts, the requester 
will be charged the direct costs of 
producing the copy. 

(iti) For other methods of duplication, 
the requester will be charged the direct 
costs. 

(4) Inspection of documents. Fees for 
all services provided will be charged 
whenever the Assistance Board must 


make copies available to the requester 
for inspection. 

(5) Other services. Apart from the 
other provisions of this section, if the 
Assistance Board elects, as a matter of 
administrative discretion, to comply 
with a request for a special service or 
materials, such as certifying that records 
are true copies or sending them other 
than by ordinary mail, the direct costs of 
providing the service or materials will 
be charged. 

(d) Limitations on charging fees. (1) 
No search or review fee will be charged 
for a quarter-hour period unless more 
than half of that period is required for 
search or review. 

(2) Except for requesters seeking 
records for a commercial use (as defined 
in paragraph (b)(5) of this section), the 
Assistance Board will provide without 
charge: 

(i) The first 100 pages of duplication 
(or its cost equivalent), and 

(ii) The first two hours of search (or its 
cost equivalent). 

(3) Whenever a total fee calculated 
under paragraph (c) of this section is 
$8.00 or less, no fee will be charged. 

(4) The provisions of paragraph (d)(2) 
and (3) of this section work together. For 
requesters other than those seeking 
records for a commercial use, no fee will 
be charged unless the cost of search in 
excess of two hours plus the cost of 
duplication in excess of 100 pages 
exceeds $8.00. 

(e) Waiver or reduction of fees. (1) 
Request for a waiver or reduction of fees 
will be considered on a case by case 
basis. In making its determination 
whether to waive or reduce fees, the 
Assistance Board will consider whether 
disclosure of the requested information 
is in the public interest because 
furnishing the information is likely to 
contribute significantly to public 
understanding of the operations or 
activities of the government and is not 
primarily in the commercial interest of 
the requester. 

(2) Requests for the waiver or 
reduction of fees shall be made in 
writing and shall address the factors 
listed in paragraph (e)(1) of this section, 
as they apply to each record requested. 

(3) Where only a portion of the 
requested records satisfies the factors 
listed in paragraph (e){1) of this section, 
a waiver or reduction will be granted 
only as to that portion. 

(f) Notice of anticipated fees in excess 
of $25.00. When the Assistance Board 
determines or estimates that the fees to 
be assessed under this section may 
amount to more than $25.00, the 
Assistance Board will notify the 
requester as soon as pract:cable of the 


s 
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actual or estimated amount of the fees, 
unless the requester has indicated in 
advance a willingness to pay fees as 
high as those anticipated. In cases 
where a requester has been notified that 
actual or estimated fees may amount to 
more than $25.00, the request will be 
deemed not to have been received until 
the requester has agreed to pay the 
anticipated total fee. 

(g) Aggregating requests. When the 
Assistance Board reasonably believes 
that a requester or a group of requesters 
acting in concert is attempting to divide 
a request into a series of requests for the 
purpose of evading the assessment of 
fees, the Assistance Board will 
aggregate any such requests and charge 
accordingly. Factors that will be 
considered include, but are not limited 
to, whether the multiple requests are 
made within a 30-day period or involve 
clearly related matters. 

(h) Advance payments. (1) If the 
Assistance Board estimates that a total 
fee to be assessed under this section is 
likely to exceed $250.00, the Assistance 
Board may require the requester to 
make an advance payment of an amount 
up to the entire estimated fee before 
beginning to process the request. 

(2) When a requester has previously 
failed to pay a records access fee within 
30 calendar days of the date of billing, 
the Assistance Board may require the 
requester to pay the full amount owed, 
plus any applicable interest (as provided 
for in paragraph (i) of this section), and 
to make an advance payment of the full 
amount of any estimated fee before the 
Assistance Board begins to process a 
pending request from that requester. 

(3) For requests other than those 
described in paragraphs (h)(1) and (2) of 
this section, the Assistance Board will 
not require the requester to make an 
advance payment, i.e., a payment made 
before work is commenced or continued 
on a request. Payment owed for work 
already completed is not an advance 
payment. 

(4) When the Assistance Board acts 
under paragraphs (h)(1) or (2) of this 
section, the administrative time limiis 
prescribed in the FOIA for the 
processing of an initial request or an 
appeal, plus permissible extensions of 
these time limits, will be deemed not to 
begin to run until the Assistance Board 
_ received payment of the assessed 

ee. 

(i) Charging interest. The Assistance 
Board may assess interest charges on an 
unpaid bill starting on the 31st calendar 
day following the day on which the bill 
was sent to the requester. Once a fee 
payment has been received by the 
Assistance Board, even if not processed, 
the accrual of interest will be stayed. 


Interest charges will be assessed at the 
rate prescribed in 31 U.S.C. 3717 and 
will accrue from the date of the billing. 

(j) Other statutes specifically 
providing for fees. (1) The fee schedule 
set forth in this section does not apply 
with respect to the charging of fees 
under a statute specifically providing for 
setting the level of fees for particular 
types of records—i.e., any statute that 
specifically requires a governmeni entity 
such as the Government Printing Office 
or the National Technical Information 
Service, to set and collect fees for 
particular types of records—in order to: 

(i) Serve both the general public and 
private sector organizations by 
conveniently making available 
government information; 

(ii) Ensure that groups and individuals 
pay the cost of publications and other 
services that are for their special use so 
that these costs are not borne by the 
general taxpaying public; 

(iii) Operate an information- 
dissemination activity on a self- 
sustaining basis to the maximum extent 
possible; or 

(iv) Return revenue to the Treasury for 
defraying, wholly or in part, e 
appropriated funds used to pay the cost 
of disseminating government 
information. 

(2) Where records responsive to 
requests are maintained for distribution 
by agencies operating statutorily based 
fee schedule programs, the Assistance 
Board will inform requesters of the steps 
necessary to obtain records from those 
sources. 


§ 1300.8 Other rights and services. 

Nothing in this subpart shall be 
construed to entitle any person, as of 
right, to any service or to the disclosure 
of any record to which such person is 
not entitled under 5 U.S.C. 552 or 12 
U.S.C. 2278a-10. 


Subpart B—Protection of Privacy and 
Access to Individual Records Under 
the Privacy Act of 1974 


§ 1300.9 General. 

(a) This subpart contains regulations 
of the Farm Credit System Assistance 
Board implementing the Privacy Act of 
1974 (“Privacy Act”) 5 U.S.C. 552a. The 
regulations apply to all records 
maintained by the Farm Credit System 
Assistance Board and which are 
retrieved by an individual's name or 
personal identifier. These regulations do 
not relate to those personnel records of 
Government employees which are under 
the jurisdiction of the Office of 
Personnel Management (OPM) to the 
extent such records are subject to 
regulations issued by OPM. These 
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regulations also do not relate to those 
personnel records of Government 
employees which are under the 
jurisdiction of the Department of 
Agriculture to the extent such records 
are subject to regulations issued by the 
Department of Agriculture. These 
regulations set forth the procedures by 
which an individual may request 
notification of whether the Assistance 
Board maintains a record pertaining to 
that individual, may seek access under 
the Privacy Act to records pertaining to 
the individual, may request correction of 
such records or may seek an accounting 
of disclosures of such records by the 
Assistance Board. 

(b) Definitions. As used in this 
subpart, the following terms shall have 
the following meanings: 

(1) “Agency” as defined in 5 U.S.C. 
551 and 552. 

(2) “Assistance Board” means the 
Farm Credit System Assistance Board. 

(3) “Individual” means a citizen of the 
United States or an alien lawfully 
admitted for permanent residence. 

(4) “Maintain” includes maintain, 
collect, use, or disseminate. 

(5) “Record” means any item, 
collection, or grouping of information 
about an individual that is maintained 
by the Assistance Board within a system 
of records and which contains the 
individual’s name, identifying number, 
symbol, or other identifying particular 
assigned to the individual, such as a 
finger or voice print or a photograph. 

(6) “Request for access” means a 
request made pursuant to 5 U.S.C. 552a. 

(7) ‘Request for correction” means a 
request made pursuant to 5 U.S.C. 552a. 

(8) “Request for accounting” means a 
request made pursuant to 5 U.S.C. 552a. 

(9) “Request for notification” means a 
request made pursuant to 5 U.S.C. 552a. 

(10) “Requester” means an individual 
who makes either a request for 
notification, a request for access, a 
request for correction, or a request for 
an accounting. 

(11) “System of records” means a 
group of any records under the control 
of the Assistance Board from which 
information is retrieved by the name of 
the individual or by some identifying 
number, symbol, or other identifying 
particular assigned to the individual. 

(12) “Privacy Act Appeals Officer” 
means the Assistance Board employee 
designated by the Assistance Board as 
the Privacy Act Appeals Officer. 

(13) “Exemptions” means those © 
matters to which the provisions of 5 
U.S.C. 552a do not apply. 

(c) Request and appeals submitted 
under this subpart will be processed and 
responded to in accordance with the 
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time limits and exemptions set forth in 
the Privacy Act and this subpart, unless 
there are exceptional circumstances as 
provided in 5 U.S.C. 552a. The 
Assistance Board will notify a requester 
whenever it is unable to process or 
respond to the request or appeal within 
the time limits established by the 
Privacy Act and this subpart. Requests 
and appeals will be processed and 
responded to in their approximate order 
of receipt, to the extent consistent with 
sound administrative practice. 


§ 1300.10 Exciusions. 

(a) Pursuant to 12 U.S.C. 2278a-10, 
regulations, policies, procedures, 
guidelines or statements issued by the 
Assistance Board and records (as 
defined in Subpart A of this Part) related 
to their promulgation or enforcement are 
not subject to the Privacy Act and, 
therefore, are not included within or 
covered by these implementing 
regulations. 

(b) Pursuant to 12 U.S.C. 2278a-10, the 
Assistance Board does not publish its 
system of records. 


§ 1300.11 Records in exempt systems of 
records. 

The following records are exempt 
from the Assistance Board's system of 
records pursuant to 5 U.S.C. 552a to the 
extent provided in this section: 

(a) Records subject to the provisions 
of 5 U.S.C. 552 (b)(1). 

(b) Investigatory material compiled for 
law enforcement purposes. However, 
before denying a request by an 
individual for a law enforcement record 
which has been exempted pursuant to 5 
U.S.C. 552a, the Assistance Board will 
review the requested record to 
determine whether information in the 
record has been used or is being used to 
deny the individual any right, privilege, 
or benefit for which the requester is 
eligible or to which the requester would 
otherwise be entitled under federal law. 
If so, the Assistance Board will notify 
the requester of the existence of the 
record and disclose such information to 
the requester, except to the extent that 
the information would identify a 
confidential source. In cases where 
disclosure of information in a law 
enforcement record could reasonably be 
expected to identify a confidential 
source, the record will not be disclosed 
to the requester unless the Assistance 
Board is able to delete from such 
information all material which would 
identify the confidential source. 

(c) Records required by statute to be 
maintained and used solely as statistical 
records; 

(d) Investigatory material compiled 
solely for the purpose of determining 


suitability, eligibility or qualifications 
for Federal civilian employment, Federal 
contracts, or access to classified 
information, but only to the extent that 
the disclosure of such material would 
identify a.confidential source; and 

(e) Testing or examination material 
used solely to determine individual 
qualifications for appointment or 
promotion in the Federal service the 
disclosure of which would compromisé 
the objectivity or fairness of the testing 
or examination process. 


§ 1300.12 Requests for notification of 
whether records exist. ’ 

(a) How made and addressed. A 
request for notification of whether 
records in the possession of the 
Assistance Board exist about that 
individual is to be made in writing, 
signed by the requester and addressed 
to the Assistance Board, 1301 
Pennsylvania Avenue NW., Suite 702, 
Washington, DC 20004. Both the 
envelope and the request must be 


- clearly marked: “Privacy Act 


Notification Request.” 

(b) Reasonable description of records. 
A request for notification of whether 
records exist must describe the records 
for which notification of existence is 
sought in sufficient detail to enable 
Assistance Board personnel to locate 
the system of records which should 
contain any existing record with a 
reasonable amount of effort. Whenever 
possible, a request for notification 
should describe the nature of the record 
for which notification of existence is 
sought and the time period during which 
the requester believes any existing 
record would have been compiled. 

(c) Response address. A request must 
set forth the address where the 
requester wants to be notified about 
whether the record exists or whether the 
request will be granted or denied. 

(d) Verification of identity. Any 
individual who submits a written 
request for notification of the existence 
of records must verify the requester’s 
identity one of the following ways: 

(1) A requester must state in the 
request the requester’s full name, 
current address, and date and place of 
birth. In addition, a requester must 
provide with the request an example of 
the requester’s signature, which shall be 
notarized. In order to facilitate the 
identification and location of the 
requested records, a requester may also, 
at the requester’s option, include in the 
request the requester’s Social Security 
number. 

(2) A requester may visit the 
Assistance Board in person with.a 
written request and may provide to the 
Assistance Board a form of official 
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photographic identification, such as a 
passport or an identification badge. If a 
requester is unable to produce a form of 
photographic identification, the 
requester may provide to the Assistance 
Board two or more acceptable forms of 
identification (such as driver's license or 
credit card) bearing the requester’s 
name and address. 

(e) Verification of parentage or 
guardianship. The parent or guardian of 
a minor (or the guardian of a person 
judicially determined to be incompetent) 
who submits a request for notification of 
the existence of the records of the minor 
or incompetent must establish: 

(1) The requester’s own identity and 
the identity of the subject of the record, 
as required in paragraph (d) of this 
section; 

(2) That the requester is the parent or 
guardian of the subject of the record, 
which may be established by providing 
a copy of the subject's birth certificate 
showing parentage or by providing a 
court order establishing the 
guardianship; and 

(3) That the requester seeks to act on 
behalf of the subject of the record. 

(f) Date of receipt of request. A 
request will be considered to have been 
received for purposes of this subpart on 
the date on which the requirements of 
this section have been satisfied. 


§ 1300.13 Responses to requests for 
notification of the existence of records. 

(a) Granting a request. If the 
Assistance Board makes a 
determination to grant a request in 
whole or in part, the Assistance Board 
will notify the requester in writing. The 
notice will include: 

(1) The name of the person 
responsible for the decision; 

(2) For each record for which notice of 
existence was sought, a statement as to 
whether the record exists. 

(b) Denial of a request. When an 
individual requests notification as to 
whether a record exists concerning the 
requester which is for a record that has 
been exempted from notification 
requirements pursuant to 5 U.S.C. 552a 
(see § 1300.11) and the assertion of the 
exemption is deemed necessary, the 
Assistance Board will neither confirm 
nor deny the existence of the record but 
shall advise the requester only that no 
record subject to the notification of 
existence requirements of the Privacy 
Act has been identified. When the 
Assistance Board makes a 
determination to.deny a request for 
notification, in whole or in part, the 
Assistance Board will so.notify the 
requester in writing. The notice will 
include: 
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(1) The name of the person 
responsible for the denial; 

(2) A brief statement for the reason or 
reasons for the denial, including the 
Privacy Act exemption or exemptions 
which the Assistance Board has relied 
upon in denying the request; and 

{3) A statement that the denial may be 
appealed under § 1300.14 of this subpart 
and a description of the requirements of 
that section. 

(c) Record cannot be located or has 
been destroyed. If the request seeking 
notice of the existence of records is for 
records that cannot be located from the 
information supplied, or are known or 
believed to have been destroyed or 
otherwise disposed of, the Assistance 
Board will so notify the requester in 
writing. 

(d) Medicc! records. When an 
individual requests notice of the 
existence of medical records, including 
psychological records, pertaining to the 
requester which are not otherwise 
exempt from the notice requirements of 
the Privacy Act, the Assistance Board 
may advise the requester that notice of 
whether the records exist will be 
provided only to a physician, designated 
by the requester who requests notice of 
the existence of the records and 
establishes his or her identity in writing. 
The designated physician shall 
determine whether notice of the 
existence of records should be provided 
to the individual and the existence of 
which records should not be disclosed 
to the individual because of possible 
harm to the individual or another 
person. 


§ 1300.14 Administrative appeals from 
denials of requests for notification of the 
existence of records. 

(a) Jn general. When a request for 
notice of the existence of records has 
been denied in whole or in part, the 
requester may appeal the denial of the 
request to the Privacy Act Appeals 
Officer within 30 calendar days of the 
requester’s receipt of a notice denying 
the request. 

(b) Form and content of notice of 
appeal. A notice of appeal shall: 

(1) Be made in writing and signed by 
the requester; 

(2) Be addressed to the Privacy Act 
Appeals Officer, Assistance Board, 1301 
Pennsylvania Avenue, NW., Suite 702, 
Washington, DC 20004. Both the 
envelope and the notice of appeal must 
be clearly marked: “Privacy Act Notice 
Appeal.” 

(3) Reasonably describe, in 
accordance with section 1300.12, the 
records subject to denial of the request 
for notification from which the appeal is 
being taken; 


(4) Set forth the address where the 
requester desires to be notified of the 
determination on appeal; 

(5} Specify the date of the initial 
request and the date of the letter 
denying the initial request; and 

(6) State any supporting arguments for 
overturning the initial determination. 

(c) Date of receipt of appeal. An 
appeal will be considered to have been 
received for purposes of this subpart 
when the requirements of this section 
have been satisfied. 

(d) Form of action on appeal. (1) The 
disposition’ of an appeal will be in 
writing. A decision affirming in whole or 
in part the denial of a request will 
include: 

(i) A brief statement of the reason or 
reasons for the affirmance, including the 
Privacy Act exemption or exemptions 
relied upon; 

(ii) The name of the person 
responsible for the decision on appeal; 
and 

(iii) A statement that judicial review 
of the denial is available in the U.S. 
District Court for the District of 
Columbia pursuant to 12 U.S.C. 2278a-3. 

(2) If the denial of a request is 
reversed on appeal, the requester will be 
so notified in writing and the request 
will be processed promptly in 
accordance with the decision on appeal. 


§ 1300.15 Request for access to records. 

(a) How made and addressed. A 
request under this subpart by an 
individual for access to a record in the 
possession of the Assistance Board 
about that individual is to be made in 
writing, signed by the requester and 
addressed to the Assistance Board at 
1301 Pennsylvania Avenue, NW., Suite 
702, Washington, DC 20004. Both the 
envelope and the request must be 
clearly marked: “Privacy Act Access 
Request.” 

(b) Reasonable description of records. 
A request for access to records must 
describe the records sought in sufficient 
detail to enable Assistance Board 
personne! to locate the system of 
records containing the record with a 
reasonable amount of effort. Whenever 
possible, a request for access should 
describe the nature of the record sought, 
the date of the record or the period in 
which the record was compiled, and the 
name or identifying number of the 
system of records in which the requester 
believes the record is kept. 

(c) Response address. A request must 
set forth the address where the 
requester wants to. be notified about 
whether or not the request will be 
granted. 

(d) Inspection or copy. A request must 
state whether the requester wishes to 
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inspect the records or desires to have a 
copy made and furnished without first 
inspecting them. 

(e) Exemptions. The processes 
prescribed under this section do not 
apply to: 

(1) systems of records exempted 
pursuant to § 1300.11 of this subpart; 

(2) information complied in 
reasonable anticipation of a civil action 
or proceeding; or 

(3) information pertaining to an 
individual which is contained in, and 
inseparable from, another individual's 
record. 

(f) Agreement to pay fees. The filing of 
a request for access to a record under 
this subpart shall be deemed to 
constitute an agreement to pay all 
applicable fees charged under § 1300.18 
of this subpart up to $25.00. When filing 
a request, a requester may specify a 
willingness to pay a greater amount, if 
applicable. If it is estimated that the 
applicable fees will be greater than 
$25.00, the requester will be so advised 
and asked to agree to pay this amount, 
unless the requester has so indicated in 
the request for access. 

(g) Verification of identity. Any 
individual who submits a written 
request for access to records must verify 
the requester’s identity in the manner 
set forth in § 1300.12 of this subpart for 
verifying the identity of requesters 
seeking notification. 

(h) Verification of guardianship. The 
parent or guardian of a minor (or the 
guardian of a person judicially 
determined to be incompetent) who 
submits a request for access to the 
records of the minor or incompetent 
must establish the requirements set forth 
in § 1300.12 of this subpart for verifying 
the parentage or guardianship of 
requesters seeking notification. 

(i) Date of receipt of request. A 
request. for access to records will be 
considered to have been received for 
purposes of this subpart on the later of 
the dates on which: 

(1) The requirements of this section 
have been satisfied and, where 
applicable, 

(2) The requester has agreed in writing 
to pay the fees due in accordance with 
§ 1300.18 of this subpart if greater than 
$25.00, or 

(3) Payment in advance has been 
received from the requester, when 
required in accordance with § 1300.18 of 
this subpart. 


§ 1300.16 Responses to requests for 
access to records. 

(a) Jn general. Upon receipt of a 
request for access to records, the 
Assistance Board will determine 
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whether another Government agency is 
better able to determine whether the 
record is exempt, to any extent, from 
access. If the Assistance Board 
determines that it is the agency best 
able to determine whether the record is 
exempt, to any extent, from access, then 
the Assistance Board will respond to the 
request. If the Assistance Board 
determines that it is not the agency best 
able to determine whether or not the 
record is exempt from access, the 
Assistance Board will respond to the 
requester, after consulting with the 
agency best able to determine whether 
or not the record is exempt from access. 
Under ordinary circumstances, the 
agency that generated or originated a . 
requested record shall be presumed to 
be the agency best able to determine 
whether or not the record is exempt 
from access. 

(b) Law enforcement information. 
Whenever a request for access is made 
for a record containing information 
which relates to an investigation of a 
possible violation of criminal law or toa 
criminal law enforcement proceeding 
and which is generated or originated by 
another agency, the Assistance Board 
will consult with the other-agency, as 
appropriate. 

(c) Classified information. Whenever 
a request for access is made for a record 
containing information which has been 
classified, or which may be eligible for 
classification, by another agency under 
the provisions of Executive Order 12356 
or any other Executive order concerning 
the classification of records, the 
Assistance Board will refer the 
responsibility for responding to the 
request to the agency that classified the 
information or should consider the 
information for classification. Whenever 
a record contains information that has 
been derivatively classified by the 
Assistance Board because it contains 
information classified by another 
agency, the Assistance Board will refer 
the responsibility for responding to the 
request to the agency that classified the 
underlying information; however, such 
referral will extend only to the 
information classified by the other 
agency. 

(d) Granting a request. If the 
Assistance Board makes a 
determination to grant a request for 
access, in whole or in part, the 
Assistance Board will so notify the 
requester in writing. The notice will 
include: 

(1) The name of the person 
responsible for the decision; 

(2) A description of the manner in 
which access to the record will be 
granted; and 


(3) A statement of any fees-to be - 
charged in accordance with $1300.18 of 
this subpart. 

(e) Denial of a request for access. If 
the Assistance Board makes a 
determination to deny a request for 
access, in whole or in part, the requester 
will be so notified in writing. The notice 
will include: 

(1) The name of the person 
responsible for the denial; 

(2) A brief statement for the reason or 
reasons for the denial, including the 
Privacy Act exemption or exemptions 
relied upon; and 

(3) A statement that the denial may be 
appealed under § 1300.19 of this subpart 
and a description of the requirements of 
that section. 

(f) Segregable portions of records. 
Access to portions of a record may be 
denied, leaving the remaining 
reasonably segregable portions subject 
to access. However, these portions will 
be made available to the requester only 
if the meaning is not distorted by 
deletion of the denied portions and 
when it reasonably can be assumed that 
a skillful and knowledgeable person 
could not reconstruct the deleted 
information (in addition to satisfaction 
of all other applicable requirements of 
this subpart). When access to a record is 
denied in whole, the response advising 
the requester of that determination will 
specifically state that it is not 
reasonable to segregate portions of the 
record for access. 

(g) Record cannot be located or has 
been destroyed. If a requested record 
cannot be located or is known or 
believed to have been destroyed or 
otherwise disposed of, the Assistance 
Board will so notify the requester in 
writing. 

(h) Medical records. When an 
individual requests medical records, 
including psychological records, 
pertaining to the requester which are not 
otherwise exempt from individual 
access, the Assistance Board may 
advise the requester that the records 
will be provided only to a physician, 
designated by the individual who 
requests the records and establishes his 
or her identity in writing. The 
designated physician shall determine 
which records should be provided to the 
requester and which records should not 
be disclosed to the requester because of 
possible harm to the individual or 
another person. 

(i) Records exempt, in whole or in 
part. When an individual requests 
access to records concerning the 
individual which have been exempted 
from individual access pursuant to 5 
U.S.C. 552a(j)-or which have been 
compiled in reasonable anticipation of a 
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civil action or proceedings in either a 
court or before an administrative 
tribunal and the‘assertion of the” . 
exemption is deemed necessary, the 
Assistance Board may neither confirm 
nor deny the existence of the record but 
may advise the individual only that no 
record available to the individual 
pursuant to the Privacy Act has been 
identified. 


§ 1300.17 Access to records. 


(a) Manner of access. Where the 
determination to grant a request for 
access has been made, the Assistance 
Board will grant the requester access to 
the requested record either by: 

(1) Providing the requester with a 
copy of the record; or 

(2) Making the record available for 
inspection by the requester at a 
reasonable time and place. The 
Assistance Board will in either case 
charge the requester applicable fees in 
accordance with the provisions of 
§ 1300.18 of this subpart. If the 
Assistance Board provides access to a 
record by making the record available 
for inspection by the requester, the 
manner of such inspection shall not 
unreasonably disrupt the operations of 
the Assistance Board. 

(b) Accompanying persons. A 
requester appearing in person to review 
the requester’s records may be 
accompanied by another individual of 
the requester’s choosing. Both the 
requester and the accompanying person 
will be required to sign a form stating 
that the Assistance Board is authorized 
to disclose the record in the presence of 
both individuals. 


§ 1300.18 Fees for access to records. 


(a) Jn general. The Assistance Board 
will charge fees for the copying of 
records to afford access to individuals 
unless the Assistance Board, in its 
discretion, waives or reduces the fees 
for good cause shown. The Assistance 
Board will charge $.15 per page. For 
materials other than paper copies, the 
Assistance Board may charge the direct 
costs, as defined in § 1300.7 of this part, 
for reproduction, but only if the 
requester has been notified of such costs 
before they are incurred. Fees will not 
be charged where they would amount, in 
aggregate, for one request or for a series 
of related requests, to less than $4.50. 

‘(b) Inspection of documents. Fees will 
be charged whenever the Assistance 
Board must make copies available to the 
requester for inspection. 

(c) Form of payment. Requesters shall 
pay fees by check or money order made 
payable to the Assistance Board and 
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indicate the request for which payment 
is made. 

(d) Advance payments. (a) if the 
Assistance Board estimates that a total 
fee to be assessed under this section is 
likely to exceed $25.00, the Assistance 
Board may require the requester to 
make an advance payment of an amount 
up to the entire estimated fee before 
beginning to process the request. 

(2) When a requester has previously 
failed to pay a records access fee within 
30 calendar days of the date of billing, 
the Assistamce Board may require the 
requester te pay the full amount owed, 

’ plus amy applicable interest {as provided 
for in paragraph (e} of this section), and 
to make an advance payment of the full 
amount of any estimated fee before the 
Assistance Board begins to precess a 
pending request from that requester. 

(3) For requests other than those 
described in paragraphs {d) (1) and @ of 
this section, the Assistance Board w. 
not require the requester to make cong 
advance payment, ie., a payment made 
before work is co or continued 
on a request. Payment owed for work 
already completed is not an advance 
payment. 

{e) Changing interest. The Assistance 
Board may assess imtenest charges on an 
unpaid bill starting on the 31st calendar 
day following the day on which the bill 
was sent to the requester. Once a fee 
payment has been received by the 
Assistance Board, even if not processed, 
the accrual of interest will be stayed. 
Interest charges will be assessed at the 
rate prescribed in 31 U.S.C. 3717 and 
will accrue from the date of the billing. 


§ 1300.19 Administrative appeals from 
denials of access to records. 


{a) Jn. general. When a request for 
access to records has been denied in 
whole or in part, the requester may 
appeal the denial of the request to the 
Privacy Act Appeals Officer within 30 
calendar days of the requester’s receipt 
of a notice denying the request. 

(b) Form and content of notice of 
appeal. A notice of appeal shall: 

(1) Be made im writing and signed by 
the requester; 

{2) Be addressed to the Privacy Act 
Appeals Officer, Assistance Board, 1901 
Pennsylvania Avenue, Suite 702, 
Washington, DC 20004. Both the 
envelope and the notice of appeal must 
be clearly marked: “Privacy Act 
Appeal.” 

(3) Reasonably describe, in 
accordance with § 1300.25 of this 
subpart, the record subject to the denial 
of paces to which an appeal is being 
taken; 


(4) Set forth the address where the 
requester desires to be notified of the 
determination on appeal; 

(5) Specify the date of the initial 
request and the date of the letter 
denying the initial request; and 

{6) State any supporting arguments for 

the initial determination. 

(c) Date of receipt of appeal. An 
appeal will be considered to have been 
received for purposes of this subpart 
when the requirements of this section 
have been satisfied. 

(d) Form of action of appeals. (1) The 
disposition of an appeal will be in 
writing. A decision affinming in whole or 
in part the denial of a request for acoess 
will inclnde: 

(i) A brief statement of the neasnn or 
reasons for the affinmance, including the 
Privacy Act exemption or exemptions 
relied upon; 

(ii) The name of the person 
responsible for the decision on appeai; 
and 

(iii) A statement that jadicial review 
of the denial is available in the US. 
District Court for the District of 
Columbia pursuant to 12 U.S.C. 2278a-3. 

(2) If the denial of a request for access 
is reversed on appeal, the requester will 
be so motified in writing and the request 
will be processed promptly in 
aovordance with the decision on appeal. 


§ 1300.20 Request for correction of 
records. 


(a) How made and addressed. Unless 
a record is exempted from correction 
and amendment, {see §§ 1300.11 and 
1300.22 of this subpart), an individual 
may submit a request for correction of a 
record pertaining to that individual. A 
request for correction must: 

(1) Be made in writing and signed by 
the requester, who must be the 
individual about whem the record is 
maintained, or the duly authorized 
representative of such individual; 

(2) Be addressed to the “Privacy Act 
Officer”, Assistance Board, 1301 
Pennsylvania Avenue, NW., Suite 702, 
Washington, DC 20004. Both the 
envelope and the request must be 
clearly marked ‘Privacy Act Correction 
Request”; and 

(3) Identify the particular recard in 
question, state the correction sought, 
and set forth the justification for the 
correction. 

(b) Reasonable description of records. 
A request for correction of recends must 
describe the records in sufficient detail 
to enable Assistance Board personnel to 
locate the system of necords containing 
the record with a reasanable amount of 
effort. Whenever pessible, a request for 
correction of records should describe 
the nature of the record invelved, the 
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date of the record or the period in which 
the record was and the name 
or identifying number of the system of 
records in which the requester believes 
the record is kept. 

{c) Response address. A request must 
set forth the ee oa ed ss 
requester wants to be notified about 
whether or not the request will be 
granted. 

(d} Date of receipt of request. A 
request for correction of records 
pertaining to an individual shail be 
deemed to have been received for 
purposes of this subpart when the 

of this section have been 
satisfied. 


(e} Review of requests to correct 
records. The Assistance Beard will 
acknowledge receipt of the request in 
writing within 10 days {excluding 
Saturdays, Sundays, and legal holidays) 
and promptly thereafter the 
requester whether the request will be 
granted or denied in whole or in part. 


§ 1300.21' Responses to requests for 
correction of records. 

{a} Granting requesz. lf the Assistance 
Board makes a determination to grant a 
request for correction in whole or in 
part, the Assitance Board will so notify 
the requester in writing and advise the 
requester of the right to obtain a copy of 
the corrected record, in releasable form, 
upon request. 

(b) Denial of request. if the Assistance 
Board makes a determination to deny a 
request fer oormection in whole or in 
part, the Assistance Board will notify 
the requester in writing. The notice will 
state the reason or reasons for the 
denial and advise the requester of the 
right te appeal in accordance with 
§ 1300.23 of this eubpart. 


§ 1300.22 Records not subject to 
correction. 


In addition to the exempt records 
noted in § 1300.11 of this subpart, the 
following records are not subject to 
comectien or amendment as provided in 
§ 1300.20 of this subpart: 

(a ) Transcripts or written statements 
made under oath; 

(b) Transcripts of grand jury 
proceedings, judicial or quasi-judicial 
proceedings which constitute the official 
record of such proceedings; 

(c) Pre-sentence reports which are the 
property of the courts but are 
maintained in a system of records; 

(d) Records pertaining to the 
determination, the collection and the 
payment of the Federal taxes; 

(e) Recerds duly exempted from 
correction by netice published in the 
Federal Register; and 
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(f) Records compiled in reasonable 
anticipation of a civil action or 
proceeding. 


§ 1300.23 Administrative appeals from 
determinations not to correct records. 

(a) Jn general. When a request for 
correction has been denied in whole or 
in part, the requester may appeal the 
denial to the Assistance Board within 30 
calendar days of the requester's receipt 
of the notice denying the request. 

(b) Form and content of notice of 
appeal. The notice of appeal shall: 

(1) Be made in writing and signed by 
the person to whom the record pertains, 
or the duly authorized representative of 
such individual; 

(2) Be addressed to the Privacy Act 
Appeals Officer; Assistance Board, 1301 
Pennsylvania Avenue, NW, Suite 702, 
Washington, DC 20004. Both the 
envelope and the notice of appeal must 
be clearly marked “Privacy Act 
Correction Appeal”; 

(3) Reasonably describe, in 
accordance with section 1300.20, the 
records sought to the corrected; 

(4) Set forth the address where the 
requester desires to be notified of the 
determination on appeal; 

(5) Specify the date of the initial 
request and the date of the letter giving 
— that the request was denied; 
an 

(6) State any supporting arguments for 
overturning the initial determination. 

(c) Date of receipt of appeal. An 
appeal will be considered to have been 
received for purposes of this subpart 
when the requirements of this section 
have been satisfied. An appeal will be 
promptly stamped with the date of its 
receipt by the Assistance Board. The 
receipt of the appeal will be 
acknowledged within 10 days (excluding 
Saturdays, Sundays, and legal public 
holidays) from the date of receipt 
(unless the determination on appeal is 
dispatched in 10 days, in which case, no 
acknowledgement is required) by the 
Assistance Board and the requester will 
be advised of the date of receipt and 
when a response is due in accordance 
with this section. 

(d) Form of action on appeal—{1) In 
general. The Assistance Board will 
complete the review and notify the 
requester of the Assistance Board's final 
decision within 30 days (excluding 
Saturdays, Sundays and legal public 
holidays) after the date of receipt of 
such appeal, unless the time is extended 
for good cause shown. 

(2) Affirming the demal of a request. If 
the denial of a request is affirmed on 
appeal, the requester will be so notified 
in writing and advised of: 


(i) The reason or reasons the denial 
has been affirmed; 

(ii) The requester's right to file a 
Statement of Disagreement, as provided 
in paragraph (e) of this section; and 

(iii) The requester’s right to obtain 
judicial review of the denial in the U.S. 
District Court for the District of : 
Columbia in accordance with 12 U.S.C. 
2278a-3. 

(3) Reversing the denial of a request. 
If the denial is reversed on appeal, the 
requester will be so notified in writing 
and the requested correction made. 

(e) Statements of disagreement. (1) A 
requester whose appeal under this 
section is denied shall have the right to 
file a Statement of Disagreement with 
the Assistance Board, 1301 Pennsylvania 
Avenue, NW., Suite 702, Washington, 
DC 20004, within 30 calendar days of 
receiving the notice of denial of the 
requester's appeal. 

(2) Statements of Disagreement are to 
be concise and set forth the reasons for 
the requester’s disagreement with the 
decision. 

(3) Upon receipt of a Statement of 
Disagreement, the Statement will be 
included in the system of records in 
which the disputed record is maintained 
and the disputed record shall be marked 
so as to indicate (i) that a Statement of 
Disagreement has been filed, and {ii) 
where in the system of records the 
Statement may be found. The 
Assistance Board may include a concise 
statement of the Assistance Board’s 
reasons for not making the requested 
corrections. 


§ 1300.24 Request for accounting of 
record disclosures. 

(a) How made and addressed. An 
individual may request that the 
Assistance Board provide tue individual 
with an accounting of disclosures of 
records pertaining to that individual and 
the date, nature, and purpose of each 
disclosure. A request for an accounting 
is to be made in writing and signed by 
the requester, who must be the 
individual about whom the requested 
record is maintained, or such 
individual's duly authorized 
representative and must identify the 
particular record for which the 
accounting is requested. The request 
must be addressed to the Assistance 
Board at 1301 Pennsylvania Avenue, 
NW., Suite 702, Washington, DC 20004. 
Both the envelope and the request must 
clearly be marked: “Privacy Act 
Accounting Request.” 

(b) The Assistance Board is not 
required to provide an accounting to an 
individual to the extent that the 
accounting relates to: 
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(1) Records for which no accounting 
must be kept pursuant to 5 U.S.C. 552a; 
(2) Those records exempt from the 
Assistance Board's system of records in 
accordance with § 1300.11 of this 

subpart; or 

(3) Records for which an accounting 
need not be disclosed pursuant to 5 
U.S.C. 552a. 

(c) Notice of Appeal. A denial of a 
request for an accounting may be 
appealed to the Privacy Act Appeals 
Officer in the same manner as a denial 
of a request for access, with both the 
envelope and the notice of appeal 
clearly marked: “Privacy Act 
Accounting Appeal.” 


§ 1300.25 Notice of disclosure under 
compulsory legal process and 
emergencies. 


(a) Compulsory legal process. When 
records concerning an individual are 
subpoenaed by a grand jury, court, or 
quasi-judicial authority from the 
Assistance Board, or disclosed in 


‘ accordance with an ex parte court order 


pursuant to 26 U.S.C. 6103, the 
Assistance Board will make reasonable 
efforts to assure that written notice of 
its service or any disclosure is provided 
to the individual. Notice shall be 
provided within 5 days (excluding 
Saturdays, Sundays, and legal public 
holidays) of making the records 
available under compulsory legal 
process or, in the case of a grand jury 
subpoena or an ex parte order, within 5 
days (excluding Saturdays, Sundays, 
and legal public holidays) of its 
becoming a matter of public record. 
Notice will be mailed to the last known 
address of the individual and will 
contain the following information: The 
date and authority to which the 
subpoena is, or was returnable, or the 
date of and court issuing the ex parte 
order, the name and the nature of the 
information sought and provided. Notice 
pursuant to this section will not be 
provided if the system of records has 
been exempted from the notice 
requirement of 5 U.S.C. 552a by a Notice 
of Exemption published in the Federal 
Register. 

(b) Emergency disclosure. If 
information concerning an individual 
has been disclosed to any person under 
compelling circumstances affecting 
health or safety as described in 5 U.S.C. 
552a, the individual shall be notified of 
the disclosure at the individual's last 
known address within 5 days (excluding 
Saturdays, Sundays, and legal public 
holidays). Notice will be in writing and 
will state the nature of the information 
disclosed, the person or agency to whom 
it was disclosed, the date of disclosure, 
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and the compelling ci 
justifying the disclosure. 
§ 1300.26 Employee standards of conduct 

(a) Jn general. Employees of the 
Assistance Board have a duty to: 

(1) Protect the security of necords; 

(2) Ensure the accuracy, relevance, 
oe and completeness of recerds; 
an 

(3) Avoid the unauthorized disclosure, 
either verbal or written, of records. 

{b} Mointenance of records. Except to 


the extent that the Privacy Act permits _ 


such activities, an employee of the 
Assistance Board shalt: 

(1) Not collect information of a 
personal nature from individuals unless 
the employee is authorized to collect 
such information to perform a function 
or discharge a responsibility of the 
Assistance Board; 

(2) Collect from individuals only that 
information which is necessary to the 
performance of the functions or to the 
discharge of the responsibilities of the 
Assistance Board; 

{3) Collect information about an 
individual directly from that individual 
whenever practicable; 

(4) Inform each individual from whom 
information is collected of: 

(i) The legal authority that authorizes 
the Assistance Board to collect such 
information and whether disclosure of 
such information is mandatory or 
voluntary; 

{ii} The principal purposes for which 
the Assistance Board intends to use the 
information; 

(iii) The routine uses the Assistance 
Board may make of the information; and 

iv) The practical and tegal effects 
upon the individual of not furnishing the 
information; 

(5) Maintain all records which are 
used by the Assistance Board in making 
any determination about any individual 
with such accuracy, relevance, 
timeliness, and completeness as to 
ensure fairness to the individual in the 
determination; 

(6) Except as to disclosures to an 
agency or pursuant to 5 U.S.C. 552, make 
reasonable efforts, prior to 
disseminating any record about an 
individual, to ensure that such records 
are accurate, relevant, timely and 
complete; 

(7) Not maintain any record 
concerning an individuaf’s religious or 
political beliefs or activities, or 
membership in associations or 
organizations, or describing how any 
individual exercises rights guaranteed 
by the First Amendment, unless: 

(i) The individual has volunteered 
such information for the individual's 
own benefit; or 


(i) A statute expressty anthorizes the 
Assistance Board to cefiect, maintain, 
use, or disseminate the information; 

(6) When required by the Privacy Act, 
maintain an accounting in the 
prescribed form of ali disclopures of 
records by the Assistance Board to 
agencies or individuats whether verbally 
or in writing; 

(9) Not disclose any record to anyone 
for any use unless authorized by the 
Privacy Act; 

(10) Maintain and use recands with 
care to prevent the inadvertent 
disclosure of a record to anyone; and 

(11) Notify the head of the Assistance 
Beand of any record that contains 
infomation that the Privacy Act or the 
fonegoing provisions of this paragraph 
do net permit the Assistance Board to 
maintain. 

(c) Civil liability and criminal penalty 
provisions. Assistance Board 
are referred to the civil liability and 
criminal penalty provisions of the 
Privacy Act, 5 U.S.C. 552a. 

§ 1300.27 Other rights and services. 

Nothing in this subpart shall be 
construed to entitle any individual, as of 
right, to any service or to the disclosure 
of any record to which such individual is 
not entitled under 5 US.C. 552a or 12 
U.S.C. 2278a-10. 

John Barkell, 

Acting President and Chief Executive Officer. 
[FR Doc. 89-19530 Filed 8-18-89; 8:45 am] 
BILLING CODE 9410-PG-a 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 

[Docket No. 89-NM-151-AD; Amendment 
39-6304] 

Airworthiness Directives; Aerospatiale 
Medel ATR42 Series Airplanes 


AGENCY: Federal Aviation 
Administration [FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment supersedes 


an existing airworthiness directive {AD}, 
applicable to certain Aerospatiale 
Model ATR42 series airplanes, which 
currently requires inspection and 
modification, if necessary, of the aileron 
control tab hinge pins. This action adds 
additional airplanes to the AD 
applicability; requires repetitive 
inspections and repair, if necessary, of 
the aileron control tab hinges; and 
prevides an optional modification 
which, if installed, terminates the need 
for the repetitive inspections. This 


amendment is prompted by reports of 
hinge pin migration continuing to occur 
following modification in accordance 
with the existing rule. This condition, if 
not cenrected, could lead to excessive 
aileron forces and loss of controllability 
of the airplane. 

EFFECTIVE DATE: September 5, 1989. 
ADDRESSES: The applicable service 
information may be obtained from 
Aerospatiale, 316 Route de Bayorme, 
31060 Toulouse, Cedex 53, France. This 
information may be examined at the 
FAA, Northwest Moutain Region, 
Tramsport Airplane Directorate, 17900 
Pacific Highway South, Seattle, 
Washington, or the Standardization 
Branch, 9010 East Marginal Way South, 
Seattle, Washington. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Robert McCracken, Standardization 
Branch, ANM-113; telephone (206) 431- 
1979. Mailing address: FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966, Seattle, Washington 
98168. 

SUPPLEMENTARY INFORMATION: On May 
18, 1989, the FAA issued AD 89-12-05, 
Amendment 39-6229 (54 FR 22878; May 
30, 1989), which requires inspection and 
modification, if necessary, of the aileron 
control tab hinge pins. The modification 
consisted of restoring the hinge pin to its 
proper location and peening the hinge 
end knuckle to prevent the pin from 
migrating and contacting adjacent 
structure. That action was prompted by 
reports of aileron binding due to 
migration of the aileron tab inboard 
hinge pin, which contacts adjacent 
structure. This condition, if not 
corrected, could lead to excessive 
aileron forces and toss of controllability 
of the airplane. 

Since issuance of that AD, the FAA 
has received reports of hinge pin 
migration occurring on airplanes that 
have incorporated the modification 
required by the existing AD. The 

igration has been observed on afl 
aileron control tab hinges. 

Aerospatiale has issued Service 
Bulletin ATR42-57-0030, dated July 7, 
1989, which describes procedures for 
installation of new hinge pins and stop 


. plates. installation of this modification 


terminates the need for the repetitive 
inspections. The Direction Générale de 
L‘Aviation Civile, which is the 
airworthiness authority of France, has 
classified this service bulletin as 
mandatory, and has issued 
Airworthiness Directive T-89-077-021 
(B)R3 addressing this subject. 
Additionally, since issuance of AD 89- 
12-05, the Model ATR42 fleet has 
increased and additional airplanes that 
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were not listed in ihe applicability of the 
existing AD, are also subject to the 
unsafe condition addressed by that 
action. 

This airplane model is manufactured 
in France and type certificated in the 
United States under the provisions of 
section 21.29 of the Federal Aviation 
Regulations and the applicable bilateral 
airworthiness agreement. 

Since this condition is likely to exist 
or develop on other airplanes of the 
same type design registered in the 
United States, this AD supersedes AD 
89-12-05 to require inspections of all 
aileron control tab hinges to determine if 
the hinge pin has migrated out of its 
housing, and repair, if necessary; adds 
additional airplanes to the existing 
applicability; and provides for an 
optional modification (in accordance 
with the service bulletin described 
above) which, if installed, would 
constitute terminating action for the 
repetitive inspections. 

This is considered to be interim 
action. The FAA is considering revising 
this AD action to mandate the now 
optional terminating modification; 
however, the proposed compliance time 
for installation of the modification is 
sufficiently long so that notice and 
public comment will not be 
impracticable. 

Since a situation exists that requires 
immediate adoption of this regulation, it 
is found that notice and public 
procedure hereon are impracticable, and 
good cause exists for making this 
amendment effective in less than 30 
days. 

- The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

The FAA has determined that this 
regulation is an emergency regulation 
and that it is not considered to be major 
under Executive Order 12291. it is 
impracticable for the agency to follow 
the procedures of Order 12291 with 
respect to this rule since the rule must 
be issued immediately to correct an 
unsafe condition in aircraft. It has been 
further determined that this action 
involves an emergency regulation under 
DOT Regulatory Policies and Procedures 
(44 FR 11034; February 26, 1979). If it is 
determined that this emergency 
regulation otherwise would be 
significant under DOT Regulatory 


Policies and Procedures, a final 
regulatory evaluation will be prepared 
and placed in the regulatory docket 
(otherwise, an evaluation is not 
required). A copy of it, if filed, may be 
obtained from the Rules Docket. 


List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Safety. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—[AMENDED] 
1. The authority citation for Part 39 


- continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§ 39.13 [Amended] 

2. Section 39.13 is amended by 
superseding AD 89-12-05, Amendment 
39-6229 (54 FR 22878; May 30, 1989), 
with the following new airworthiness 
directive: 

Aerospatiale: Applies to all Model ATR42 
series airplanes, certificated in any 
category. Compliance is required as 
indicated, unless previously 
accomplished. 

To prevent migration of the aileron control 


tag hinge pins, accomplish the following: 


A, Within 7 days after June 12, 1989 {the 
effective date of AD 89-12-05), for airplanes 
Serial Numbers 003 through 068, modify the 
aileron control tab hinge pins in accordance 
with Part B of Aerospatiale Service Bulletin 
ATR42-57-0019, Revision 1, dated June 7, 
1989. 

B. Within 7 days after June 12, 1989 {the 
effective date of AD 89-12-05), for airplanes 
Serial Numbers 003 through 135, perform an 
inspection of the aileron control tab hinge 
pins in accordance with Part B of 
Aerospatiale Service Bulletin ATR42-57- 
0028, Revision 1, dated April 20, 1989. If the 
inspection reveals that the end knuckle is not 
peened, prior to further flight, modify the 
aileron control tab hinge pins in accordance 
with the service bulletin. 

C. Within 7 days after the effective date of 
this amendment, for airplanes Serial 
Numbers 003 through 147, unless 
accomplished within the last 50 hours time- 
in-service, inspect all aileron control tab 
hinges to determine if the hinge pin has 
visibly migrated out of its housing.-If the 
inspection reveals that a hinge pin has 
migrated, prior to further flight, push the 
hinge pin back into its housing. Repeat the 
inspection for hinge pin migration, and the 
associated repair, if necessary, at intervals 
not to exceed 50 hours time-in-service. 

D. Installation of new hinge pins and stop 
plates, in accordance with Service Bulletin 
ATR42-57-0030, dated July 7, 1989, 


constitutes terminating action for the 
repetitive inspections required by paragraph 
C., above. 

E. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Northwest Mountain Region. 

Note: The request should be forwarded 
through an FAA Principal Maintenance 
Inspector {PMI}, who will either concur or 
comment and then send it to the Manager, 
Standardization Branch, ANM-113. 

F. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 te 
operate airplanes to a base in order to 
comply with the requirements of this AD. 


All persons affected by this directive 
who have not already received the 
appropriate service information from the 
manufacturer may obtain copies upon 
request to Aerospatiale, 216 Route de 
Bayonne, 31060 Toulouse, Cedex 03, 
France. This information may be 
examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 17900 Pacific Highway 
South, Seattle, Washington, or the 
Standardization Branch, 9010 East 
Marginal Way South, Seattle, 
Washington. 

This amendment becomes effective 
September 5, 1989. 

Issued in Seattle, Washington, on August 
11, 1989. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 89-19554 Filed 8-18-89, 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 
[Docket No. 89-NM-62-AD; Amdt. 39-6302] 


Airworthiness Directives; Aerospatiale 
Model Nord 262A Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to Aerospatiale Model Nord 
262A series airplanes, which requires a 
one-time inspection and replacement, if 
necessary, of certain main landing gear 
(MLG) shock absorber spherical 
bearings. This amendment is prompted 
by a report that the MLG failed to lock 
and the MLG collapsed on landing. This 
condition, if not corrected, could result 
in collapse of the main landing gear. 


EFFECTIVE DATE September 25, 1989. 


ADDRESSES: The applicable service 
information may be obtained from 
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Aerospatiale, 316 Route de Bayonne, 
31060 Toulouse, Cedex 03, France. This 
information may be examined at the 
FAA, Northwest Mountain Region, 17900 
Pacific Highway South, Seattle, 
Washington, or the Seattle Aircraft 
Certification Office, 9010 East Marginal 
Way South, Seattle, Washington. 

FOR FURTHER INFORMATION CONTACT: 
Mark Quam, Standardization Branch, 
ANM-113; telephone (206) 431-1978. 
Mailing address: FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966, Seattle, Washington 
98168. 

SUPPLEMENTARY INFORMATION: A 
proposal to amend Part 39 of the Federal 
Aviation Regulations, to include a new 
airworthiness directive, applicable to 
Aerospatiale Model Nord 262A series 
airplanes, which requires a one-time 
inspection and replacement, if 
necessary, of certain main landing gear 
(MLG) shock absorber spherical 
bearings, was published in the Federal 
Register on May 19, 1989 (54 FR 21627). 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. No 
comments were received in response to 
the proposal. 

After careful review of the available 
data, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule as proposed. 

It is estimated that 12 airplanes of U.S. 
registry will be affected by this AD, that 
it will take approximately 17 manhours 
per airplane to accomplish the required 
actions, and that the average labor cost 
will be $40 per manhour. The estimated 
cost for the modification kit is $2,700. 
Based on these figures, the total cost 
impact of this AD to U.S. operators is 
estimated to be $40,560. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities, under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepared for 


this action is contained in the regulatory 
docket. A copy of it may be obtained 
from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air Transportation, Aircraft, Aviation 
safety, Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—[AMENDED] - 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§39.13 [Amended] 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

Aerospatiale: Applies to all Model Nord 
262A series airplanes, certificated in any 
category, with ERAM main landing gear 
shock absorber part numbers: 11105-002 B 
and higher dash numbers, 11384-001 and 
higher dash numbers, 11385-001 and higher 
dash numbers, 11695-002 and higher dash 
numbers. 

Compliance is required as indicated, unless 
previously accomplished. To prevent collapse 
of the main landing gear (MLG) due to 
defective shock absorbers, accomplish the 
following: 

A. Within 30 days after the effective date 
of this AD, disconnect the shock absorber in 
accordance with Nord 262 Service Bulletin 
No. 32-22, Revision 2, dated January 11, 1988, 
and perform the appropriate action as 
follows: 

1. If there is no milled slot serving to 
extract the male spherical bearing, 
reassemble in accordance with the service 
bulletin. 

2. If there is a milled slot, extract the male 
spherical bearing, clean and visually inspect 
both parts of the bearing assembly for cracks 
or corrosion in accordance with the service 
bulletin. 

a. If the assembly is found in serviceable 
condition, grease and re-install in accordance 
with the service bulletin. 

b. If the spherical bearing assembly 
extracted is found to be cracked or corroded 
or seized, replace prior to further flight with 
new type spherical assembly in accordance 
with ERAM Service Bulletin 32-48 or Nord 
262 Service Bulletin 32-22. 

B. Within 60 days after the effective date of 
this AD, replace all separable spherical 
bearing assemblies, described in paragraph 
A.2., above with the new type spherical 
bearing assembly, in accordance with ERAM 
Service Bulletin 32-48 or Nord 262 Service 
Bulletin 32-22, Revision 2, dated January 11, 
1988. 

C. An alternate means of compliance or 
adjustment of the compliance time, which 
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provides an acceptable level of safety, may 
be used when approved by. the Manager, 
Standardization Branch, ANM-113, FAA, 
Northwest Mountain Region. 

Note: The request should be forwarded 
through an FAA Principal Maintenance 
Inspector (PMI), who may add any comments 
and then send it to the Manager, 
Standardization Branch, ANM-113. 

D. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base for the 
accomplishment of the requirements of this 
AD. 


All persons affected by this directive 
who have not already received the 
appropriate service documents from the 
manufacturer may obtain copies upon 
request to Aerospatialel, 316 Route de 
Bayonne, 31060 Toulouse, Cedex 03, 
France. These documents may be 
examined at the FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, Seattle, Washington, or at the 
Seattle Aircraft Certification Office, 
9010 East Marginal Way South, Seattle, 
Washington. 

This amendment becomes effective 
September 25, 1989. 

Issued in Seattle, Washington, on August 
11, 1989. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 89-19557 Filed 8-18-89; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 
[Docket No. 89-NM-42-AD; Amdt. 39-6305] 


Airworthiness Directives; Boeing 
Model! 737 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


summary: This amendment supersedes 
an existing airworthiness directive (AD), 
applicable to certain Boeing Model 737- 
200 series airplanes, which currently 
requires modification of the autopilot 
flight control computers (FCC) and 
autopilot mode control panel (MCP) to 
prevent the airplane from making 
uncommanded changes in altitude 
(ALT), vertical speed (V/S), or indicated 
airspeed/Mach ([AS/MACH). This 
condition, if not corrected, could result 
in the airplane flying at an unassigned 
altitude. Since the issuance of that AD, 
the FAA has determined that, contrary 
to previous testing, the corrective action 
called for in the AD is ineffective. 
Accordingly, this action supersedes the 
existing AD and requires, as an interim 
action, a revision to the FAA-approved 
Airplane Flight Manual (AFM) to 
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incorporate certain operational 
procedures to detect uncommanded 
changes in the Mode Control Panel ALT, 
IAS/MACH, and V/S windows. 
EFFECTIVE DATE: September 5, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Alvin R. Habbestad, Systems and 
Equipment Branch, ANM-1308, 
telephone (206) 431-1942. Mailing 
address: FAA, Northwest Mountain 
Region, 17900 Pacific Highway South C- 
68966, Seattle, Washington 98168. 
SUPPLEMENTARY INFORMATION: On 
August 8, 1988, the FAA issued AD 88- 
19-01, Amendment 39-5996 (53 FR 30976; 
August 17, 1988) to require modification 
of the Flight Control Computer (FCC) 
and Mode Control Panel {MCP) on 
certain Model 737-200 airplanes. That 
action was taken as a result of reports of 
the airplane making uncommanded 
changes in altitude, vertical speed, or 
mach/airspeed due to uncommanded 
changes in the MCP display window. 
The changes were predominantly in the 
altitude display. Testing by the 
manufacturer of the autopilot 
components and by the manufacturer of 
the airplane indicated that the 
modification required by AD 88-19-01 
would eliminate the uncommanded 
changes in the MCP display window. 

Since issuance of the AD, however, 
the manufacturer has presented FAA 
with information which indicates the 
altitude window of the MCP continues 
to have an uncommanded change in 
value, and the corrective action called 
for in AD 88-19-01 is ineffective in 
correcting the problem. 

Since the modification required by AD 
88-19-01 is apparently ineffective in 
correcting the unsafe condition 
addressed, and since the unsafe 
condition may still exist or develop in 
airplanes of the same type design, the 
FAA has determined that AD 88-19-01 
must be superseded with a new AD that 
requires a revision of the FAA-approved 
Airplane Flight Manual {AFM} to 
incorporate certain MCP operating 
procedures to detect uncommanded 
changes in the Mode Control Panel ALT, 
IAS/MACH, and V/S windows. This is 
considered interim action. 

The manufacturers are currently 
working on a new design for the MCP 
display window and its monitors. The 
FAA may consider further rulemaking 
action after evaluation of the new 
design is accomplished. 

Since a situation exists that requires 
immediate adoption of this regulation it 
is found that notice and public 
procedure hereon are impracticable, and 
good cause exists making this 
amendment effective in less than 30 
days. 


The regulations adopted herein-will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this Final Rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

The FAA has determined that this 
regulation is an emergency regulation 
and that it is not considered to be major 
under Executive Order 12291. It is 
impracticable for the agency to follow 
the procedures of Order 12291 with 
respect to this rule since the rule must 
be issued immediately to correct an 
unsafe condition in aircraft. It has been 
further determined that this action 
involves an emergency regulation under 
DOT Regulatory Policies and Procedures 
(44 FR 11034; February 26, 1979). If it is 
determined that this emergency 
regulation otherwise would be 
significant under DOT Regulatory 
Policiee and Procedures, a final 
regulatory evaluation will be prepared 
and placed in the regulatory docket 
(otherwise, an evaluation is not 
required). A copy of it, if filed, may be 
obtained from the Rules Docket. 


List of Subjects in CFR Part 39 


Air transportation, Aircraft, Aviation 
Safety, Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Fedeal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations {14 CFR 39.13) as 
follows: 


PART 39 [AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354{a), 1421 and 1423; 
49 U.S.C. 108(g) (Revised Pub. L. 97-449. 
January 12, 1983); and 14 CFR 11.89. 


§39.13 [Amended] 


2. Section 39.13 is amended by 
superseding AD 88-19-01, Amendment 
39-5996 (53 FR 30976; August 17, 1988), 
with the following new airworthiness 
directive: 

Boeing: Applies to Model 737-200 series 
airplanes, equipped with Sperry Model SP177 
autopilot flight control computers (FCC) and 
mode control panels (MCP), certificated in 
any category. Compliance required within 10 
days after the effective date of this AD, 
unless previously accomplished. - 
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To reduce the potential for nonselected 
changes in the autopilot mode control panel 
being undetected, accomplish the following: 

A. Incorporate the following procedures. 
into the Limitations Section of the FAA- 
approve Airplane Flight Manual (AFM). This 
may be accomplished by inserting a copy of 
this AD in the AFM. 

Autopilot Limitations 

For ai with SP177 autopilot Mode 
Control Panels {MCP}. Flightcrews must use 
the following : 

1. Check MCP settings after any electrical 
power interruptions. 

2. Following change in ALT selection in the 
MCP window, check ALT display to ensure 
desired altitude is displayed. 

3. Closely monitor altitude during all 
altitude changes to ensure that the autopilot 
captures and levels off at the desired altitude. 

Note: Standard “callouts”, crew 
coordination, and cross-checking of MCP 
settings and flight instruments are necessary 
to detect any nonselected MCP display 
changes. 

B. An alternate means of compliance or 
adjustment of the compliance times which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Seattle Aircraft Certification Office, FAA, 
Northwest Mountain Region. 

Note: The request should be forwarded 
through an FAA Principal Operations 
Inspector (POI), who will either concur or 
comment and then send it to the Manager, 
Seattle Aircraft Certification Office. 


This amendment supersedes AD 88- 
19-01, Amendment 39-5996. 

This amendment becomes effective 
September 5, 1989. 

Issued in Seattle, Washington, on August 
11, 1989. 
Darrell M. Pederson, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 89-19555 Filed 8-18-89; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 


[Docket No. 89-NM-33-AD; Amendment 39- 
6303] 


Airworthiness Directives; Lockheed 
Aeronautical Systems Company Model 
L-1011-385-1, L-1011-385-1-14, 
L-1011-385-1-15, and L-1011-385-3 
Series Airplanes 


AGENCY: Federal Aviation 
Administration {FAA}, DOT. 
ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain Lockheed Model 
L-1011-385 series airplanes, which 
requires inspection of the Auxiliary 
Power Unit {APU) starter ground cable 
for loose ground stud terminations, and 
appropriate corrective action, as 
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necessary. This amendment is prompted 
by a report of loose APU starter ground 
terminals, and deterioration of the 
grounding bracket due to electrical 
arcing at the ground studs. This 
condition, if not corrected, could result 
in a fire caused by arcing. 

EFFECTIVE DATE: September 25, 1989. 
ADDRESSES: The applicable service 
information may be obtained from 
Lockheed Aeronautical Systems 
Company, P.O. Box 551, Burbank, 
California 91520, Attention: Commercial 
Order Administration, Dept. 65-33, Unit 
20, Plant A-1. This information may be 
examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 17900 Pacific Highway 
South, Seattle, Washington, or the FAA, 
Northwest Mountain Region, Los 
Angeles Aircraft Certification Office, 
3229 East Spring Street, Long Beach, 
California. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Elvin K. Wheeler, Aerospace 
Engineer, Systems and Equipment 
Branch, ANM-130L, FAA, Northwest 
Mountain Region, Los Angeles Aircraft 
Certification Office, 3229 East Spring 
Street, Long Beach, California 90806- 
2425; telephone (213) 988-5344. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive, applicable to 
Lockheed Aeronautical Systems 
Company Model L-1011-385-1, L-1011- 
385-1-14, L-1011-385-1-15, and L-1011- 
385-3-series airplanes, which requires 
inspecting the Auxiliary Power Unit 
(APU) starter ground cable for loose 
ground stud termination, and 
appropriate corrective action, as 
necessary, to eliminate APU starter 
ground cable discrepancies, was 
published in the Federal Register on 
April 19, 1989 (54 FR 15770). 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration hasbeen given to the 
comments received. 

Comments were received from the Air 
Transport Association (ATA) of 
America on behalf of its member 
operators. Most members expressed no 
objection to adoption of the proposed 
rule. However, one member questioned 
the need to mandate inspection of the 
Lockheed L-1011 APU starter ground 
cable installation by issuing an AD. This 
commenter, who experienced arcing 
damage on one airplane, inspected 
thirty-nine other aircraft and found no 
further damage or incorrect stud build- 
up. Based on this inspection, this 
commenter believes that no further 
action is necessary and requested that 


the proposed rule be withdrawn. The 
FAA disagrees. A partial fleet check 
recently conducted by eight Model 
L-1011 operators revealed that, of 56 
aircraft checked, 23 had some 
discrepancy in the ground stud/bracket 
installation. Of those 23, 5 had loose 
studs with no evidence of arcing and 12 
were missing the required mid-span 
cable clamp. This condition, if not 
corrected, could result in a fire caused 
by arcing, since an eroded ground stud 
and a missing wire harness clamp could 
allow the starter ground cable to fall 
onto the APU fuel shutoff valves. The 
FAA has determined that this unsafe 
condition may exist in any Model L- 
1011-385 series airplanes, and AD action 
is warranted in order to identify and 
correct it. 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule as proposed. 

There are approximately 241 
Lockheed Model L-1011-385 series 
airplanes of the affected design in the 
worldwide fleet. It is estimated that 116 
airplanes of U.S. registry will be 
affected by this AD, that it will take 
approximately 4.5 manhours per 
airplane to accomplish the required 
actions, and that the average labor cost 
will be $40 per manhour. Based on these 
figures, the total cost impact of the AD 
on U.S. operators is estimated to be 
$20,880. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities, under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepared for 
this action and is contained in the 
regulatory docket. A copy of it may be 
obtained from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air Transportation, Aircraft, Aviation 
safety, Safety. 
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Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 


PART 93—[AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§39.13 [Amended] 


2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 


Lockheed Aeronautical Systems Company: 
Applies to Lockheed Model L-1011-385- 
1, L-1011-385-1-14, L-1011-385-1-15, and 
L-1011-385-3 series airplanes, as listed 
in Lockheed TriStar L-1011 Service 
Bulletin 093-49-062, dated September 19, 
1988, certificated in any category. 
Compliance required as indicated, unless 
previously accomplished. 


To prevent a fire from arcing due to loose 
APU starter ground cables falling off the 
ground studs and onto the APU fuel shutoff 
valves, accomplish the following: 

A. Within 6 months after the effective date 
of this airworthiness directive (AD), inspect 
the APU starter ground stud/bracket for 
proper installation and proper ground stud 
torque, in accordance with the 
Accomplishment Instructions of Lockheed 
TriStar Service Bulletin 093-49-062, dated 
September 19, 1988. Any discrepancies 
identified must be corrected prior to further 
flight, in accordance with the service bulletin. 

B. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, Los 
Angeles Aircraft Certification Office, FAA, 
Northwest Mountain Region. 

Note: The request should be forwarded 
through an FAA Principal Maintenance 
Inspector (PMI), who will either concur or 
comment and then send it to the Manager, 
Los Angeles Aircraft Certification Office, 
FAA, Northwest Mountain Region. 

C. Special Flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the airplane to a base in order to 
comply with the requirements of this AD. 


All persons affected by this directive 
who have not already received the 
appropriate service documents from the 
manufacturer may obtain copies upon 
request to Lockheed Aeronautical 
Systems Company, P.O. Box 551, 
Burbank, California 91520, Attention: 
Commercial Order Administration, 
Dept. 65-33, Unit 20, Plant A-1. These 
documents may be examined at the 
FAA, Northwest Mountain Region, 
Transport Airplane Directorate, 17900 
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Pacific Highway South, Seattle, 
Washington, or the Los Angeles Aircraft 
Certification Office, 3229 East Spring 
Street, Long Beach, California. 

This amendment becomes effective 
September 25, 1989. 


Issued in Seattle, Washington, on August 
11, 1989. 


Darrell M. Pederson, 


Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 


[FR Doc. 89-19556 Filed 8-18-89; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 71 
[Airspace Docket No. 88-ASW-54] 
Revision of Control Zones; Hood Army 


Airfield (AAF), TX and Robert Gray 
Airfield (AAF), TX 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule; editorial amendment. 


SUMMARY: This action makes an 
editorial change to the legal descriptions 
that were published in the Federal 
Register concerning the Hood AAF and 
the Robert Gray AAF Control Zones. 
This action corrects the legal description 
of both control zones, but does not 
affect the physical size of either the 
Hood AAF or Robert Gray AAF Control 
Zone. 

EFFECTIVE DATE: August 21, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Bruce C. Beard, Airspace and 
Procedures Branch, Air Traffic Division, 
Southwest Region, Department of 
Transportation, Federal Aviation 
Administration, Fort Worth, TX 76193- 
0530, telephone (817) 624-5561. 
SUPPLEMENTARY INFORMATION: 


History 


Federal Register Document FR 89- 
13921 was published on June 13, 1989, 
revising the control zone located at 
Hood AAF, TX. The existing control 
zone was described as “Within 3-mile 
radius of the Hood AAF * * *” The 
Hood AAF Control Zone and the 
adjoining Robert Gray AAF Control 
Zone should have touched. However, it 
was determined that the 3-mile radius 
Hood AAF Control Zone was too small 
to touch the Robert Gray AAF Control 
Zone and the Hood AAF Control Zone 
had to be enlarged to a 3.5-mile radius of 
Hood AAF. This editorial amendment 
will revise any reference to the “3-mile 
radius of the Hood AAF” contained in 
the Hood AAF Control Zone and Robert 


Gray AAF Control Zone, TX, legal 
description to read “3.5-mile radius of 
the Hood AAF.” For the purpose of 
clarity, the entire legal description of 
both control zones is being republished. 

The FAA has determined that this 
amendment only involves an editorial 
change to an established body of 
technical regulations for which frequent 
and routine amendments are necessary 
to keep them operationally current. It, 
therefore—(1) is not a “major rule” 
under Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that this amendment will not 
have a significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 


List of Subjects in 14 CFR Part 71 
Aviation safety, Control zones. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me, part 71 of the Federal 
Aviation Regulations (14 CFR part 71) is 
amended as follows: 


PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS 


1. The authority citation for part 71 
continues to read as follows: 


Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12, 1983); 14 
CFR 11.69. 


§71.171 [Amended] 


2. Section 71.171 is amended as 
follows: 


Hood Army Airfield (AAF), TX [Revised] 
Within a 3.5-mile radius of the Hood AAF 
(latitude 31°08'13” N., longitude 97°42’49” W.) 

and within a 5-mile radius of the Killeen 
Municipal Airport (latitude 31°05’09” N., 
longitude 97°41'10” W.); excluding the portion 
subtended by a chord drawn between the 
points of intersection of the 3.5-mile radius of 
the Hood AAF and the 5-mile radius of the 
Robert Gray AAF, TX, Control Zones south 
to the intersection of the 5-mile radius of the 
Killeen Airport and the 5-mile radius of the 
Robert Gray AAF, TX, Control Zones. This 
control zone is effective 2300, local time, 
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Sunday to 0700, local time, Saturday and 
other times by notice to airmen. 


§71.171 [Amended] 


3. Section 71.171 is amended as 
follows: 


Robert Gray Army Airfield (AAF), TX 
[Revised] 

Within a 5-mile radius of Robert Gray AAF 
(latitude 31°04'04” N., longitude 97°49'45” 
W..); within 1.5 miles each side of the north 
localizer course extending from the 5-mile 
radius area to 7 miles north of the airfield; 
within 2 miles each side of the 160° bearing 
from the Robert Gray AAF extending from 
the 5-mile radius area to 11 miles south of the 
airport; within a 3.5-mile radius of the Hood 
AAF (latitude 31°08'13” N., longitude 
97°42'49” W.); within a 5-mile radius of the 
Killeen Municipal Airport (latitude 31°05'09” 
N., longitude 97°41'10” W.), excluding the 
portion within the Hood AAF, TX, Control 
zone when it is effective. 

Issued in Fort Worth, TX, on July 31, 1989. 
Larry L. Craig, 

Manager, Air Traffic Division, Southwest 
Region. 

[FR Doc. 89-19559 Filed 8-18-89; 8:45 am] 
BILLING CODE 4910-13-M 


UNITED STATES INFORMATION 
AGENCY 


22 CFR Part 514 


[Rulemaking No. 3] 


Exchange-Visitor Program; Citizenship 
of Responsible Officers and Sponsors; 
Correction 


AGENCY: United States Information 
Agency. 
ACTION: Final rule; correction. 


SUMMARY: The Agency issued a final 
rule on August 11, 1989, at 54 FR 32964. 
Because of administrative error parts of 
two sentences were deleted. Also, there 
is a spelling error. This notice corrects 
the errors. 

EFFECTIVE DATE: August 11, 1989. 
ADDRESSES: Merry Lymn, Assistant 
General Counsel, Office of the General 
Counsel, Room 700, United States 
Information Agency, 301 4th Street SW., 
Washington, DC 20547. 

FOR FURTHER INFORMATION CONTACT: 
Merry Lymn, Assistant General Counsel, 
Office of the General Counsel, Room 
700, United States Information Agency, 
301 4th Street SW., Washington, DC 
20547, (202) 485-8829. 


Dated: August 16, 1989. 
Alberto J. Mora, 
General Counsel. 
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PART 514—[ AMENDED] 


Accordingly, the United States 
Information Agency is amending 22 CFR 
514.1 by correctly adding the definition 
of “Citizen of the United States” and 
correctly revising the definitions of 
“Responsible Officer” and “sponsor” to 
read as follows: 


§ 514.1 Definitions. 

“Citizen of the United States” means 
(a) an individual who is a citizen of the 
United States or of one of its 
possessions, or (b) a partnership of 
which each member is a United States 
citizen, or (c) a corporation or 
association created or organized under 
the laws of the United States, of which 
the chief executive officer, president, 
chairman of the board of directors, and 
75 per centum of the members of the 
board and its other managing officers 
are United States citizens and in which 
at least 75 per centum of the stock or 
voting interest is owned or controlled by 
persons who are citizens of the United 
States or of one of its possessions. 

“Responsible Officer” means the 
official of an organization sponsoring an 
Exchange-Visitor Program who has been 
listed with the Agency as being 
responsible for administering the 
program and carrying out the obligations 
which the organization assumes in 
undertaking to sponsor a program (see 
§ 514.14). The designation of an 
Alternate Responsible Officer is 
permitted and encouraged. The 
Responsible Officer and all Alternative 
Responsible Officers must be United 
States citizens. 

“Sponsor” means any reputable 
United States federal, state or local 
government agency or recognized 
international agency or organization of 
which the United States government is a 
member and has offices in the United 
States or a reputable organization which 
is a “citizen of the United States” as that 
term is def'ned by this regulation which 
makes application as prescribed to the 
Director of the United States 
Information Agency for designation of a 

- Program under its sponsorship as an 
Exchange-Visitor Program and whose 
application is approved. Other 
corporations or organizations which are 
not citizens of the United States as 
herein defined may not be designated as 
a sponsor. 

[FR Doc. 89-19623 Filed 8-18-89; 8:45 am] 
BILLING CODE 8230-01-M 


DEPARTMENT OF LABOR 
Wage and Hour Division 
29 CFR Part 775 


Application of the Fair Labor 
Standards Act to Employees of State 
and Local Governments 


AGENCY: Wage and Hour Division, 
Employment Standards Administration, 
Department of Labor. 


ACTION: Final rule. 


SUMMARY: The Supreme Court in Garcia 


v. San Antonio Metropolitan Transit 
Authority, et al., 469 U.S. 528 (1985), 
overruled its prior decision in National 
League of Cities v. Usery, 426 U.S. 833 
(1976) that the minimum wage and 
overtime compensation provisions of the 
Fair Labor Standards Act could not 
constitutionally be applied to State and 
local government employees engaged in 
traditional governmental activities. As a 
result of the National League of Cities 
decision the Department of Labor 
published in the Federal Register a 
special enforcement policy and 
notification procedure, and listed those 
governmental functions which the 
Administrator of the Wage and Hour 
Division had determined to be 
traditional and those governmental 
functions determined to be 
nontraditional. As a result of the Garcia 
decision, supra, overruling National 
League of Cities, the need to identify 
traditional and nontraditional 
governmental functions became 
unnecessary and obsolete. This final 
rule deletes the special enforcement 
policy and notification procedures from 
part 775. 

EFFECTIVE DATE: August 21, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Paula V. Smith, Administrator, Wage 
and Hour Division, U.S. Department of 
Labor, Room S-3502, 200 Constitution 
Avenue NW., Washington, DC 20210, 
(202) 523-8305. This is not a toll free 
number. 


SUPPLEMENTARY INFORMATION: 


Application of the Fair Labor Standards 
Act to States and Political Subdivisions 
Prior to Garcia 


The Fair Labor Standards Act, as 
originally enacted in 1938, did not apply 
to employees employed by States or 
political subdivisions. The first such 
application was in 1966, when Congress 
extended the Act's coverage (including 
the prohibition against sex-based wage 
differentials adopted by the Equal Pay 
Act of 1963) to employees of States and 
other public enterprises engaged in 
operating transit companies, hospitals, 
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schools and related institutions. The 
constitutionality of this extension of the 
Act's coverage was upheld in Maryland 
v. Wirtz, 392 U.S. 183 (1968). 

In 1974, Congress amended the Fair 
Labor Standards Act to cover virtually 
all public sector employees except those 
specifically exempt as holders of a 
public elective office or employees 
appointed by such an office holder to be 
a “member of his personal staff” or “to 
serve on a policymaking level” or as an 
immediate advisor “with respect to the 
office.” 

On June 24, 1976, the Supreme Court 
ruled in National League of Cities v. 
Usery, 426 U.S. 833, that the minimum 
wage and overtime provisions of the 
Fair Labor Standards Act could not 
constitutionally be applied to State and 
local government employees who are 
engaged in traditional governmental 
activities. The Court expressly overruled 
its earlier decision in Maryland v. Wirtz 
insofar as that decision upheld the 
application of the Act’s minimum wage 
and overtime provisions to public school 
and hospital employees. The Court's 
decision did not affect the continued 
application of the Act's minimum wage 
and overtime provisions to employees 
engaged in activities which are not 
traditional functions of government. 

Because the Supreme Court did not 
establish a test for distinguishing 
between traditional and nontraditional 
governmental functions for purposes of 
applying the Act's minimum wage and 
overtime provisions, the three-judge 
district court to which the case was 
remanded requested the Secretary to 
propose a means of providing 
interpretative guidance to public 
employers in identifying the 
nontraditional functions which are 
constitutionally subject to the minimum 
wage and overtime provisions of the 
Fair Labor Standards Act. The court 
also indicated that the States and 
political subdivisions should not be 
subject to an award for “liquidated 
damages” (over and above back wages) 
except as to activities which had 
already been identified as 
nontraditional. 

In response to this request, the 
Secretary submitted a proposal to the 
court for the amendment of the 
Secretary's enforcement policy stated in 
29 CFR 775 and a notification procedure 
for identifying traditional and 
nontraditional governmental functions. 
This proposal was approved by the 
court and published in final form in the 
Federal Register on December 21, 1979 
(see 44 FR 75628), by adding §§ 775.2-.4 
to Part 775. 
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Effect of The Garcia Decision 


On February 19, 1985, the Supreme 
Court in Garcia v. San Antonio 
Metropolitan Transit Authority, et al.,- 
469 U.S. 528, overruled the National 
League of Cities decision. The court 
found authority for application of the 
Fair Labor Standards Act to state and 
local governments under the Commerce 
Clause of the Constitution and found 
that application of federal regulation on 
the basis of a governmental function 
being traditional or nontraditional was 
unsound in principle and unworkable in 
practice. As a result, classification of 
state and local governmental functions 
as traditional or nontraditional became 
obsolete and unnecessary. Accordingly, 
29 CFR Part is amended by deleting 
§§ 775.2, 775.3 and 775.4. 


Publication in Final 


The Department of Labor has 
determined, pursuant to 5 U.S.C. 
553(b)(B), that good cause exists for 
waiving public comment on this 
procedural amendment to the regulation 
because such comment is unnecessary. 
This finding is made because the 
changes made herein are necessitated 
by operation of law as a result of the 
Supreme Court's reversal of its prior 
decision in National League of Cities. 


Regulatory Impact 


This document reflects the removal of 
interpretive or procedural regulations 
for which there is no current statutory or 
other legal authority. Therefore this 
document does not constitute a rule or 
regulation as defined in Executive Order 
No. 12291. In addition, this document 
was not preceded by a general notice of 
proposed rulemaking, and is not a rule 
as defined in the Regulatory Flexibility 
Act, 5 U.S.C. 601(2) and 604(a). 


List of Subjects in 29 CFR Part 775 


State and local governments, Fair 
Labor Standards Act. 

For the reasons set out in the 
preamble, 29 CFR Part 775 is amended 
as set forth below. 

Signed at Washington, DC, this 15th day of 
August, 1989. 

Elizabeth Dole, 
Secretary of Labor. 


PART 775—GENERAL 
1. The authority citation for Part 775 is 


revised to read as follows: 


Authority: 52 Stat. 1060, 29 U.S.C. 201 et 
seq., 61 Stat. 84, 29 U.S.C. 251 et seg., 49 Stat. 
2036, 41 U.S.C. 35 et seg. 


§§ 775.2, 775.3, 775.4 [Removed] 


2. 29 CFR Part 775 is amended by 
removing §§ 775.2, 775.3, and 775.4. 
[FR Doc. 89-19621 Filed 8-18-89; 8:45 am] 
BILLING CODE 4510-27-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 


33 CFR Part 100 
[CGD 05-89-79] 


Special Local Regulations for Marine 
Events; Thirty-Third Annual Powerboat 
Regatta, Susquehanna River, Havre de 
Grace, MD 


AGENCY: Coast Guard, DOT. 
ACTION: Notice of Implementation of 33 
CFR 100.510. 


SUMMARY: This notice implements 33 


CFR 100.510 for the Thirty-Third Annual 
Powerboat Regatta. The event will be 
held on the Susquehanna River, west of 
Garrett Island. The special local 
regulations are necessary to control 
vessel traffic in the immediate vicinity 
of this event. The effect will be to 
restrict general navigation in the 
regulated area for the safety of 
spectators and participants. 

EFFECTIVE DATES: The regulations in 33 
CFR 100.510 are effective for the 
following periods. 

11:00 a.m. to 7:00 p.m., August 26, 1989. 
11:00 a.m. to 7:00 p.m., August 27, 1989. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Billy J. Stephenson, Chief, Boating 
Affairs Branch, Fifth Coast Guard 
District, 431 Crawford Street, . 
Portsmouth, Virginia 23704-5004 (804) 
398-6204. 

SUPPLEMENTARY INFORMATION: 


Drafting Information 


The drafters of this notice are Billy J. 
Stephenson, project officer, Chief, 
Boating Affairs Branch, Boating Safety 
Division, Fifth Coast Guard District, and 
Captain Michael K. Cain, project 
attorney, Fifth Coast Guard District 
Legal Staff. 


Discussion of Regulations 


The Susquehanna River Optimist Club 
has submitted an application on July 13, 
1989 to hold the Thirty-Third Annual 
Powerboat Regatta on August 26 and 27, 
1989, on the Susquehanna River, west of 
Garrett Island. The powerboat race will 
consist of approximately seventy five 
Inboard Hydroplanes, runabouts, and 
outboard performance crafts ranging 
from eight to twenty three feet in length 
racing around an oval course. Three to 
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twelve boats will race at once, at speed 
up to 140 miles per hour. The races will 
last from three to four hours. Since this 
event is of the type contemplated by 
these regulations and the safety of the 
participants and spectators viewing this 
event will be enhanced by the 
implementation of special local 
regulations for the Susquehanna River, 
33 CFR 100.510 will be in effect. Closure 
of the entire waterway is not anticipated 
and marine traffic will be allowed to 
proceed up the Susquehanna River using 
that portion of the waterway east of 
Garrett Island. 

These regulations are implemented by 
publication of this implementing notice 
in the Federal Register and a notice in 
the Local Notice to Mariners. 

Dated: August 11, 1989. 

P.A. Welling, 

Rear Admiral, U.S. Coast Guard, Commander, 
Fifth Coast Guard District. 

[FR Doc. 89-19543 Filed 8-18-89; 8:45 am] 
BILLING CODE 4910-14-M 


DEPARTMENT OF AGRICULTURE 
Forest Service 
36 CFR Parts 217 and 251 


Appeal of Decisions Concerning the 
National Forest System 


AGENCY: Forest Service, USDA. 


ACTION: Final rule; technical 
amendments and corrections. 


SUMMARY: This rule makes corrections 
and technical amendments to the Forest 
Service administrative appeal 
procedures at 36 CFR parts 217 and 251, 
Subpart C, and corrects typographical 
errors in the final rules published in the 
Federal Register on January 23, 1989 [54 
FR 3342]. The changes remove several 
ambiguities and inconsistencies in the 
appeal procedures which have been 
brought to the agency’s attention since 
publication. 

EFFECTIVE DATE: This rule is effective 
August 21, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Kathryn C. Hauser, Program Analyst, 
National Forest System, Forest Service, 
U.S. Department of Agriculture, (202) 
382-9346. 


SUPPLEMENTARY INFORMATION: On 
January 23, 1989, at 54 FR 3342, part VI, 
the Secretary of Agriculture gave notice 
of adoption of two new rules that 
provide a process for appeal of 
decisions of Forest Service officials 
related to management of the National 
Forest System. The new rules at 36 CFR © 
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part 251, subpart C, provide appeal 
procedures applicable to holders of or 
applicants for special use 
authorizations. New rules at 36 CFR part 
217 provide a new process for appeal of 
National Forest System plan and project 
decisions. The new rules replace the 
administrative appeal procedures at 36 
CFR 211.18. Following publication, the 
Forest Service discovered several 
inconsistencies, typographical errors, 
and omissions that are being corrected 
by this rulemaking. 


Technical Amendments to 36 CFR Part 
217 


1. Section 217.3 


Section 217.3 describes the decisions 
arising from a National Environmental 
Policy Act (NEPA) evaluation, and 
documented in a Record of Decision, 
Decision Notice, or Decision Memo that 
are appealable pursuant to this rule. 
Revision is needed to correct a 
terminology problem with one of the 
decisions listed in paragraph (b)(3). The 
decision in question currently reads. 

“* * * land exchanges and acquisitions, 
* * *" Land exchanges involve both 
disposal of land and the acquisition of 
land, but it is disposal which inherently 
results in environmental effects. 
Acquisitions merely involve transfer of 
title. Environmental effects are likely to 
occur only when specific management 
decisions are implemented concerning 
the acquired land. Accordingly, 
paragraph (b)(3) is revised to read, 

“* * * conveyance of land or interests 
in land out of Federal ownership, * * *” 


2. Section 217.4 


The final rule clearly establishes a 
review process applicable only to 
decisions arising from analysis required 
by the National Environmental Policy 
Act and subsequent implementing 
regulations and procedures documented 
in a Record of Decision, Decision Notice, 
or Decision Memo. Accordingly, appeals 
of decisions not made through any of 
these three documents shall not be 
accepted under 36 CFR part 217. 
However, while § 217.11 clearly defines 
the circumstances under which an 
appeal shall be dismissed, for example 
decisions excluded from appeal, 
paragraph (b) of § 217.4. Decisions not 
subject to appeal, conflicts with this 
direction. It states that a Reviewing 
Officer will “not accept” an appeal on 
subsequent implementing actions. 
Therefore, paragraph (b) of § 217.4 is 
being revised to say that appeals of 
subsequent implementing actions that 
result from initial decisions subject to 
review will be dismissed. This revision 


is consistent with the direction already 
set out in § 217 11(a)(5). 


3. Section 217.7 


The proposed regulations published 
May 16, 1988 (53 FR 17310, Part Il), 
stated the agency’s intent to apply the 
same procedures described for first- 
level appeals when the Secretary elects 
to review an initial decision of the Chief. 
And, the final rule at § 217.13(d) states 
that if the Secretary elects to review an 
initial decision, the review shall be 
conducted in accordance with the 
applicable rules and procedures of this 
part. However, § 217.7(a) could be 
interpreted to contradict this direction 
because the citation refers only to 
special procedures involved in 
discretionary reviews set forth at 
§ 217.17. To ensure that the intent of the 
rule is achieved and that the Secretary's 
review of the Chief's initial decisions 
follows first-level procedures, paragraph 
(d) of § 217.13, which clearly stated the 
intent, is being moved to § 217.7(a) and 
the reference to § 217.17 in § 217.7(a) is 
being removed. Additionally, consistent 
with the notification procedures set out 
in § 217.17, new language has been 
added to § 217.7(a) to clarify that the 
discretionary level will notify the 
appellants when the review at this level 
is not elected and that the Chief's 
decision is, therefore, the final 
administrative decision of the 
Department of Agriculture. 


4. Section 217.8 


Part 217 established a review process 
applicable to all decisions arising from 
analysis required by the National 
Environmental Policy Act (NEPA) and 
subsequent implementing regulations 
and procedures documented in a Record 
of Decision, Decision Notice, or Decision 
Memo. Section 217.8, at paragraphs (a) 
(3) and (4), delineates the filing times for 
appeals, differentiating between project 
decisions, and land and resource 
management plan approvals, significant 
amendments, or revisions. 
Inadvertently, the rule failed to address 
non-significant amendments to land and 
resource management plans or 
programmatic decisions made through 
an Environmental Assessment and 
documented in a Decision Notice. This 
omission has resulted in questions as to 
whether or not these decisions are 
appealable and, if so, which filing time 
applies. 

To cure the omission and uncertainty, 
§ 217.8{a)(3) is being amended to 
provide a 45-day period for filing 
appeals of non-significant amendments 
to land and resource management plans 
documented in a Decision Notice or 
Decision Memo, or for filing appeals of 
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programmatic decisions documented in 
a Decision Notice. Neither a non- 
significant amendment nor a 

. programmatic decision analyzed in an 
Environmental Assessment and 
documented in a Decision Notice are as 
complicated as land and resource 
management plan approvals, significant 
amendments, revisions, or other 
programmatic decisions documented in 
a Record of Decision. Therefore, 45 days 
is sufficient time to file an appeal for 
these kinds of decisions. This change is 
wholly consistent with the treatment of 
the 45/90-day period for filing appeals in 
the final rule. The difference between 
significant and non-significant 
amendments to land and resource 
management plans is explained in 
Forest Service Manual 1922.5 (51 FR 
1476; 53 FR 26807). 


5. Section 217.12 


One of the fundamental features of 
the new procedures at part 217 is the 
emphasis the rules give to conflict 
resolution. The intent of the new rules, 
as stated in the preamble (54 FR 3351), is 
that the rule would allow Deciding 
Officers, Reviewing Officers, appellants, 
or intervenors to request meetings to 
resolve issues. However, through an 
oversight in § 217.12(a), only Reviewing 
Officers are specifically authorized to 
initiate meetings. Therefore, this section 
is being amended to correct this 
oversight and conform to the stated 
intent. 


6. Section 217.13 


Reviewing Officers are permitted to 
extend the time periods for review to 
request additional information needed 
to clarify issues. However, § 217.13(c) 
limits this authority to the Secretary of 
Agriculture, Chief, and Regional 
Foresters in their capacity as Reviewing 
Officers. This limitation was an 
oversight, as Forest Supervisors also 
need this latitude in first level appeals 
of District Ranger decisions. 
Accordingly, § 217.13(c) is being 
amended to give Forest Supervisors this 
authority in their capacity as Reviewing 
Officers. 


7. Section 217.15 


Procedures for closing the record are 
set forth in the final rule at § 217.15{e). 
Paragraph (1) provides that the record 
will close “* * * upon receipt of 
comments on the appeal by the 
intervenor or at the end of the 30-day 
period for providing comments, 
whichever is the latter date.” The intent 
of the rule was to close the record upon 
receipt of intervenor comments on the 
appeal but not later than the end of the 
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30-day period intervenors have for 
providing comments. The rule as written 
is confusing. Accordingly, § 217.15(e) is 
amended to clarify that the record 
closes upon receipt of comments from 
intervenors but not later than the end of 
the 30-day comment period. 

The final rule at § 217.15 describes 
the appeal record. It clearly lays out 
what the record contains, who 
maintains it, and when it closes. And, 

§ 217.7 clearly states that, if the 
Secretary elects to review a Chief's 
initial decision, the first-level appeal 
procedures outlined in this part apply. 
Some confusion exists, however, about 
the handling of the appeal record in the 
interim, i.e., when an appeal is filed on a 
Chiefs initial decision but prior to the 
Secretary's determination. Because the 
creation of the official appeal record 
would not begin until the Secretary has 
made the decision to review an initial 
decision of the Chief (accepted the 
appeal), nothing filed by an appellant 
would constitute part of an 
administrative appeal record until such 
a determination was made. Accordingly, 
to clarify this, § 217.15 is revised by 
adding a new paragraph that makes this 
point. 


8. Section 217.17 


Based on inquiries from the public and 
Forest Service employees, there appears 
to be some confusion in the new appeal 
regulation as to whether a Chief's 
discretionary review decision made 
pursuant to § 217.17 must be forwarded 
to the Secretary for possible further 
discretionary review. The intent of the 
final rule is clearly stated in the 
preamble discussion of levels of 
available review at 54 FR 3348, “* * * 
the one-level review with discretionary 
review at the second-level best fits the 
intent of the rule. It simplifies the 
process, improves the potential to 
process appeals in a timely manner, yet 
retains the option for a second review.” 
There was never any intention to offer a 
second level of discretionary review. 
Such a process would be inconsistent 
with the desire to streamline the appeals 
process. Accordingly, § 217.7(e) is 
amended to make clear that only one 
level of discretionary review exists. 

The intent of the final rule as 
discussed in the preamble is to provide 
a discretionary review for appeal 
decisions rendered by the Regional 
Forester and Chief. If discretionary 
review is exercised, the review is to be 
conducted solely on the record used by 
the lower level Reviewing Officer. 
Paragraph (e) of § 217.17 states that the 
record will not be reopened to accept 
additional submissions from parties to 
the appeal or the Reviewing Officer. 


This could lead one to conclude that a 
non-party could submit information to 
the record. This would be an ezrcieous 
conclusion based on the stated intent of 
the discretionary review level. 
Accordingly, paragraph (e) of § 217.17 
is being revised to state that the record 
shall not be reopened to accept 
additional submissions from any source. 


9. Appendix 


Section 217.6(e) delineates how long 
the first-level review process should 
take: 100 days for projects or 160 days 
for land and resource management plans 
or programmatic decisions documented 
in a Record of Decision. Appendix A—a 
flow chart of the appeal process under 
part 217 which is not to be set out in the 
Code of Federal Regulations—was 
provided with the final rule to assist the 
public in understanding the timeframes. 
Unfortunately, it was confusing. The 
total number of days shown on the 
schematic do not add up to 100/160 days 
because (1) when the rule was finalized, 
mailing times were built in to the 100-/ 
160-day timeframe; and (2) the 
schematic erroneously showed either 30 
days or 90 days to make a decision after 
the record closure. These timeframes 
were replaced in the final rule with the 
100-/160-day timeframe. Adding to the 
confusion over timeframes is an 
erroneous statement in the preamble 
that the 90-day timeframe for review is 
retained in the final rule (54 FR 3351). No 
changes in the rule itself are required to 
clarify the timeframes; however, 
correction of the chart is necessary. 
Accordingly, a revised Appendix A is 
published at the end of this rulemaking. 


Technical Amendments to 36 CFR Part 
251, Subpart C 
1. Section 251.82 


Review of § 251.82, which lists the 
written decisions arising from specific 
types of permitted uses of National 
Forest System lands that can be 
appealed, revealed that two of the 
decisions listed do not comport the 
purpose and scope of 36 CFR part 251 
and therefore should be deleted. The 
two decisions in § 251.82{a) are: 
Paragraph (9), “Land exchange 
agreements under 36 CFR 254.11 and 
decisions to proceed/not proceed with 
land exchanges”; and paragraph (13), 
“Decisions to object, or not to object to 
the issuance of minerals leases.” In both 
cases the appealable decision is 
documented in a NEPA-based document 
and therefore would be appealable 
pursuant to the procedures set forth in 
36 CFR Part 217. 

Written agreements on a land 
exchange come after the actual decision 
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point to proceed or not to proceed and 
involve only an exchange of titles. 
Additionally, the decision to proceed/ 
not proceed with land exchanges is 
accomplished through a NEPA analysis 
documented in a Decision Notice or 
Rocord of Decision and thus would be 
appealable pursuant to the procedures 
set forth in 36 CFR part 217. There are 
occasions when the Forest Service 
solicits exchange partners. In such 
instances, respondents (bidders) to the 
solicitation are not applying for written 
authorization to occupy and use - 
National Forest System land. Therefore, 
no appeal rights under 36 CFR part 251 
Subpart C exist for the unsuccessful 
bidder(s). However, an unsuccessful 
bidder could appeal pursuant to 36 CFR 
217 when a Decision Notice is issued 
subsequently. If a land exchange 
decision affects a permit holder, the 
permit holder has appeal rights pursuant 
to 36 CFR part 251, subpart-C. 

Decisions to object/not object to the 
issuance of minerals leases are also 
accomplished through a NEPA analysis 
documented in a Decision Notice or 
Record of Decision and thus would be 
appealable pursuant to the procedures 
set forth in 36 CFR part 217. Even though 
there are occasions where a person is 
entitled to apply for a mineral permit or 
lease and the Forest Service has 
authority to consent or not to consent to 
the permit or lease, these decisions are 
not appealable under 36 CFR part 251, 
Subpart C because there is no current 
permit in effect and, therefore, no 
written authorization establishing a 
relationship that entitles a party to 
appeal, as required by 36 CFR 251.86(b); 
nor is the application the result of a 
Forest Service solicitation, as required 
by 36 CFR 251.86(a). Eligibility to appeal 
under this rule is established when a 
permit or lease is issued which grants 
authority to the permittee or lessee to 
occupy and use NFS lands or when an 
application is received in response to a 
Forest Service solicitation (36 CFR 
251.86). The applicant for a Bureau of 
Land Management (BLM) permit or 
lease will have appeal rights under 36 
CFR part 217, because the consent 
decision forwarded to BLM is 
accomplished through NEPA analysis 
and documented in a Record of Decision 
or Decision Notice. 

These changes do not eliminate a 
person’s appeal opportunities. They 
simply realign them into the proper rule 
as outlined in the purpose and scope of 
the respective rules: 36 CFR parts 217 
and 251. Accordingly, the rule is 
amended to reflect these two changes. 
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2. Section 251.83 


The final rule at § 251.83 lists those 
decisions not subject to appeal under 
this subpart. Paragraph (o) of that list 
reads “Reaffirmation of prior decisions 
to terminate a special use 
authorization.” This exclusion should 
have read “Reaffirmation of prior 
decisions.” This limitation was an 
oversight by the agency. Forest Service 
line officers can be asked to reconsider 
any decision concerning written 
authorizations to occupy and use NFS 
lands, not just decisions to terminate a 
special use authorization. That officer 
may review the decision to ensure its 
continued validity without opening the 
decision to appeal. If the 
reconsideration leads to a change in the 
original decision, the resulting changed 
decision would be appealable. If there is 
no change in the original decision, there 
is no action to appeal. And, if the officer 
refuses to reconsider a decision, the 
refusal is not appealable. If this were 
not the case, there could be no effective 
time limit on the appealability of 
decisions. This change is consistent with 
longstanding guidance in Forest Service 
Handbook 1509.12 (51 FR 10041). 
Accordingly, the rule is amended to 
reflect this change. 


3. Section 251.87 


Consistent with the revisions to 
§ 217.7 and the stated intention of 
having the two rules consistent, as 
appropriate, § 251.87(a) is being revised 
to make explicit that first level appeal 
procedures apply when the Secretary 
elects to review appeals of initial 
decisions of the Chief. Accordingly, 
paragraph (d) of § 251.95 is being moved 
to § 251.87(a), and the reference in 
§ 251.87 to § 251.100 is being removed. 

Consistent with the notification 
procedures set out in § 251.100, language 
has been added in paragraph (a) of 
§ 251.87 to clarify that the discretionary 
level} will notify the appellants when the 
review at this level is not elected and 
that the Chief's decision is, therefore, 
the final administrative decision of the 
Department of Agriculture. 


4. Section 251.89 


The Reviewing Officer is given the 
discretion to extend most timelines. A 
contradiction could be construed when 
reading paragraph (b) of § 251.89 
because it states that the Reviewing 
Officer may extend all other timelines 
except for filing of a notice of appeal. 
However, paragraph (b)(2) of the same 
section states that a Reviewing Officer 
cannot extend the time period for 
discretionary review. Therefore, to 
avoid confusion, paragraph (b) is being 


revised to bring those two limitations 
together in the same paragraph. And, the 
citation to § 251.87(d) in paragraph (b)(2) 
of § 251.89 is being corrected to cite 

§ 251.100 which is the section that 
describes the procedures for 
discretionary review. 


5. Section 251.93 


Consistent with the stated intent of 
the rule, the Reviewing Officer has the 
discretion to extend the timelines to 
allow for conflict resolution. However, 
as noted previously, a Reviewing Officer 
cannot extend the time periods during 
discretionary review. To avoid any 
confusion and uncertainty, paragraph 
(b) § 251.93 is being revised to clearly 
state that the authority of the Reviewing 
Officer to extend time periods for 
review to allow for conduct of 
meaningful negotiations does not extend 
to the discretionary review level. — 


6. Section 251.96 


The proposed rule stated that 
intervention would be limited to 
applicants for or holders of a written 
instrument. The discussion in the 
preamble states that the final rule 
retains the language proposed. 
Paragraph (b)(2) of § 251.96 states that in 
order to intervene, a party must be as 
defined at § 251.81 “* * * an applicant 
for or party to * * *" [emphasis 
added]..Use of the words “party to” is 
inconsistent with the preamble 
discussion and the definition at § 251.81. 
Therefore, the reference to “party to” in 
paragraph (b)(2) of § 251.96 is being 
changed to “holder of” to make it 
consistent with the definition in § 251.81. 


7. Section 251.98 


The final rule at § 251.98 describes the 
appeal record. It clearly lays out what 
the record contains, who maintains it, 
and when it closes. And, § 251.87 clearly 
states that if the Secretary elects to 
review a Chief's initial decision that the 
first level appeal procedures outlined in 
this part apply. Some confusion exists, 
however, about the appeal record in the 
interim, i.e., when an appeal is filed on a 
Chief's initial decision but prior to the 
Secretary's determination of whether or 
not to review a decision of the Chief. 
Because the creation of the official 
appeal record would not begin until the 
Secretary has made the decision to 
review an initial decision of the Chief 
(accepted the appeal), nothing filed by 
an appellant would constitute part of an 
administrative appeal record until such 
a determination was made. Accordingly, 
to clarify this and consistent with a 
similar change in 36 CFR Part 217, 

§ 251.98 is revised by adding a new 
paragraph that makes this point. 
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8. Section 251.99 


Whenever an appeal decision is 
made, the Reviewing Officer’s decision 
must be consistent with applicable law, 
regulations, and orders. The final rule at 
paragraph (a) of § 251.99 includes the 
phrase “* * * in effect at the time the 
decision was made.” This was an error. 
The intent was that the Reviewing 
Officer's decision would be consistent 
with all applicable laws, etc., not limited 
to only those in effect at the time the 
decision was made. Accordingly, 
paragraph (a) § 251.99 is being revised 
by deleting the phrase “in effect at the 
time the decision was made.” This 
change is also consistent with the 
language currently in the corresponding 
section of 36 CFR part 217. 


9. Section 251.100 


The final rule sets out at § 251.100 the 
procedures that will apply to 
discretionary reviews. However, it fails 
to state the responsible level for 
notification about discretionary review. 
Accordingly, paragraphs (c) and (g) of 
§ 251.100 are revised to say that the 
discretionary review level will notify. 
This revision is consistent with the 
notification procedures in the 
corresponding section of 36 CFR part 
217. Also, in § 251.100, paragraph (d) 
states that the record will not be 
reopened to accept additional 
submissions parties to the appeal or the 
Reviewing Officer. This could lead one 
to conclude that a non-party could 
submit information. This was not the 
intent. t was intended that the 
discretionary review be conducted on 
the same record used by the initial 
Reviewing Officer. Therefore, paragraph 
(d) of § 251.100 is being revised to state 
that the record shall not be reopened to 
accept additional submissions from any 
source. This revision is consistent with a 
similar revision to the corresponding 
section in 36 CFR part 217. 


Corrections 


Several typographical errors were 
found after publication in the Federal 
Register that cause confusion in the final 
rules. Errors and corrections are as 
follows: 

1. In § 217.4 Decisions not subject to 
appeal, paragraph (13) should read “36 
CFR 296.15 or violations,” eliminating 
the phrase “to issue order;” 

2. In § 217.8 Appeal process sequence, 
paragraph (a)(4) should read 
“programmatic decisions” instead of 
“programmatic decision;” 

3. In § 217.17 Discretionary review, the 
fifth sentence of paragraph (d) 
incorrectly reads “* * * expiration of 
the 15-day period or the additional 5-day 
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period following receipt * * *” Itis 
being corrected to read “* * * or the 
additional 15-day period following 
receipt * * *.” 

4. In § 251.82(a)(4), it should read 
“Mining plans of operation” not “mining 
plans of operating.” 

5. In § 251.90(b)(6) the phrase “that the 
appellant believes to be violated” 
appears twice. This paragraph is being 
corrected to remove the unnecessary 
verbiage. 

6. In $ 251.91 Stays, the first sentence 
of paragraph {j) incorrectly reads 
“* * * during the pendency of a stay.” 
It is being corrected to read 
“* * * during the pendency of an 
appeal.” 

The revisions in this rolemaking are 
technical corrections of errors and 
omissions and do not represent a change 
in agency policy or intended procedures. 
They are necessary to ensure that the 
rule is consistent with the stated intent 
and to eliminate confusion and 
ambiguity. Because of their technical 
nature, this final rule will not have a 
significant effect on the human 
environment, individually or 
cumulatively. 


Controlling Paperwork Burdens on the 
Public 

This rulemaking does not contain any 
recordkeeping or reporting requirements 
or other information collection 
requirements as defined in 5 CFR part 
1320 and therefore imposes no 
paperwork burden on the public. 


List of Subjects 

36 CFR Part 217 
Administrative practice and 

procedure, National forests. 

36 CFR Part 251 


Administrative practice and 
procedure, Electric power, National 
forests, Public lands—rights-of-way, 
Reporting and recordkeeping 
requirements, Water resources. 

Therefore, for the reasons set forth in 
the preamble, chapter ii of title 36 of the 
Code of Federal Regulations is amended 
as follows: 


PART 217—REQUESTING REVIEW OF 
NATIONAL FOREST PLANS AND 
PROJECT DECISIONS 


1. The authority citation for part 217 
continues to read as follows: 

Authority: 16 U.S.C. 551, 472. 

2. Revise § 217.3(b)(3) to read as 
follows: 


§ 217.3 Decisions subject to appeal. 
* * * * 


(b) ** * 

(3) Other projects and activities for 
which decision documents are prepared, 
such as timber sales, road and facility 
construction, range management and 
improvements, wildlife and fisheries 
habitat improvement measures, forest 
pest management activities, removal of 
certain minerals or mineral materials, 
conveyance of land or interests in land 
out of Federal ownership, and 
establishment or expansion of winter 
sports or other special recreation sites. 

3. In § 217.4, revise paragraph (a}{13) 
and revise the first sentence of 
paragraph {b) to read as follows: 


§ 217.4 Decisions not subject to appeal. 

(a) * *& * 

(13) Decisions imposing penalties for 
archaeological violations under 36 CFR 
296.15 or for violations of prohibitions 
and orders under 36 CFR part 261. 


(b) In addition to decisions excluded 
from appeal by paragraph (a) of this 
section, the Forest Service shall dismiss 
any notice of appeal on subsequent 
implementing actions that result from 
the initial decision subject to review 
under this part as defined at 
§ 217.3(b)(3). * * * 

4. In § 217.7, revise the last two 
sentences in paragraph (a) and revise 
the first sentence in paragraphs {d) and 
(e) respectively to read as follows: 


§ 217.7 Levels of appeal. 

(a) * * * If the Secretary has not 
decided to review the Chief's decision 
by the expiration of the 15-day period, 
the requester(s) shall be notified by the 
Secretary’s office that the Chief's 
decision is the final administrative 
decision of the Department of 
Agriculture. When the Secretary elects 
to review an initial decision made by 
the Chief, the Secretary shall conduct 
the review in accordance with the first 
level appeal procedures outlined in this 
rule. 


* * * 


* * 
(d) Discretionary review of dismissal 


decisions. Dismissal decisions rendered _ 


by Forest Service line officers pursuant 
to this part (§ 217.11) are subject to only 
one level of discretionary review 

(§ 217.11) as follows: * * * 

(e) Discretionary review of appeal 
decisions. Appeal decisions rendered by 
Regional Foresters and the Chief 
pursuant to this part are subject to only 
one level of discretionary review as 
follows: * * * 

5. In § 217.8, revise paragraphs {a}{3) 
and (a}{4) to read as follows: 


§ 217.8 Appeal process sequence. 
(a) * * * 


(3) File the notice of appeal within 45 
days of the date of the decision for 
project decisions, non-significant 
amendments to land and resource 
management plans documented in a 
Decision Memo, Decision Notice, or 
Record of Decision, or programmatic 
decisions documented in a Decision 
Notice (§ 217.3}. 

(4) File the notice of appeal within 90 
days of the date of the decision for land 
and resource management plan 
approvals, significant amendments, or 
revisions, and for other programmatic 
decisions documented in a Record of 
Decision. 

* 8 + t * 

6. In $ 217.12, revise the first and last 
sentences in paragraph (a) to read as 
follows: 


§ 217.12 Resolution of issues. 
(a) When a decision is appealed, 
appellants or intervenors may request 
meetings with the Deciding Officer to 
discuss the appeal, either together or 
separately, to narrow issues, agree on 
facts, and explore opportunities to 
resolve the issues by means other than 
review and decision on the appeal. 
* * * Reviewing Officers may, at the 
request of the Deciding Officer, or on 
their own initiative, extend the time 
periods for review and specify a_ 
reasonable duration to allow for 
conduct of meaningful negotiations. 


* o * 7 * 


7. In § 217.13, remove paragraph (d) 
and revise the first sentence of 
paragraph (c) to read as follows: 


§ 217.13 [Amended] 

(c) Requests for information. At any 
time during the appeal process, the 
Reviewing Officer at the levels specified 
in § 217.7 (a), (b), or (c)(1) of this part 
may extend the time periods for review 
to request additional information from 
an appellant, intervenor, or the Deciding 
Oniest * * + 

8. In § 217.15, revise paragraph (e){1) 
and add paragraph (g) to read as 
follows: 


§ 217.15 Appeal record. 


* o * 


(e) Closing the record. (1) In appeals 
with intervenors, the appeal record shall 
close upon receipt of comments on the 
appeal by the intervenor, but not later 
than the end of the 30-day period 
provided for intervenors to submit 
comments {§ aera. 

(g) In appeals involving initiai 
decisions of the Chief (217.7(a)), the 
establishment of an administrative 
record as defined in paragraph (a) of 
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this section shall not begin unless the 
Secretary elects to review the appeal. 
Except for the initial notice of appeal, 
any filings made previous to the 
Secretary's election to review will not 
be accepted. 

9. In § 217.17, revise the fifth sentence 
of paragraph (d) and the last sentence of 
paragraph (e) to read as follows: 


§ 217.17 Discretionary review. 

(d) * * * If that officer takes no 
action by the expiration of the 15-day 
period or the additional 15-day period 
following receipt of the record, the 
decision of the Reviewing Officer stands 
as the final administrative decision of 
the Department of Agriculture. * * * 

(e) * * * The record shall not be 
reopened to accept additional 
submissions from any source including 
the Reviewing Officer whose appeal 
decision is being reviewed. 


* * * * * 


PART 251—LAND USES 


Subpart C—Appeal of Decisions 
Relating to Occupancy and Use of 
National Forest System Lands 


10. The authority citation for Subpart 
C continues to read as follows: 


Authority: 16 U.S.C. 472, 551. 


11. In § 251.82, remove paragraphs 
(a)(9) and (a)(13), redesignate 
paragraphs (a)(10), (a)(11), (a)(12), and 
(a)(14) as paragraphs (a)(9) through 
(a)(12) respectively, and revise 
paragraph (a)(4) to read as follows: 


§ 251.82. Appealable decisions. 

(a) ** 

(4) Mining plans of operation under 36 
CFR part 228, subpart A. 

12. In § 251.83, revise paragraph (0) to 
read as follows: 


§ 251.83 Decisions not appealabie. 


e * * * * 
(o) Reaffirmation of prior decisions. 


13. In § 251.87, revise the last two 
sentences in paragraph (a) and revise 
the first and second sentences in 
paragraphs (d) and (e) respectively to 
read as follows:  - 


§ 251.87 Levels of appeal. 

(a) * * * If the Secretary has not , 
decided to review the Chief's decision 
by the expiration of the 15-day period, 
the requester(s) shall be notified by the 
Secretary's office that the Chief's 
decision is the final administrative 
decision of the Department of 


Agriculture. When the Secretary elects 
to review an initial decision made by 
the Chief, the Secretary shall conduct 
the review in accordance with the first 
level appeal procedures outlined in this 
rule. 

* * + * * 

(d) Discretionary review of dismissal 
decisions. Dismissal decisions rendered 
by Forest Service line officers pursuant 
to this part (§ 251.92) are subject to only 
one level of discretionary review 
(§ 251.100) as follows: * * * 

(e) Discretionary review of appeal 
decisions. Appeal decisions rendered by 
Regional Foresters and the Chief 
pursuant to this part are subject to only 
one level of discretionary review as 
follows: * * * 

14. In § 251.89 revise the last sentence 
in paragraph (b) introductory text and 
the introductory phrase of the first 
sentence in paragraph (b)(2) to read as 
follows: 


§ 251.89 Time extensions. 
* * * * * 

(b) * * * Except as noted in 
paragraph (a) of this section and as 
prohibited at the discretionary review 
level (§ 251.100), the Reviewing Officer 
may extend all other time periods under 
this subpart. * * * 

(2) Except for discretionary reviews of 
appeal decisions as provided in 
§ 251.100 of this subpart, * * * 


15. In § 251.90 revise paragraph One) 
to read as follows: 


§ 251.90 Content of notice of appeal. 
” * * * * 

(b) **e 

(6) Specific references to any law, 
regulation, or policy that the appellant 
believes to be violated and the reason 
for such an allegation. 

16. In § 251.91 revise the first sentence 
of paragraph (j) to read as follows: 


§ 251.91 Stays. 

(j) Petitions to change a stay. An 
appellant or intervenor may petition a 
Reviewing Officer to change or lift a 
stay at any time during the pendency of 
an appeal. * * 

17. In § 251.93, revise ihe last sentence 
in paragraph (b) to read as follows: 


§251.93 Resolution of issues. 

(b)* * * At the request of the 
Deciding Officer, the Reviewing Officer 
may extend the time periods for review, 
except at the discretionary level, and 
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specify a reasonable duration to allow 
for conduct of meaningful negotiations. 


* * * * * 


§251.95 [Amended] 
18. In § 251.95, remove paragraph (d). 


$251.96 [Amended] ° 
19. In § 251.96(b)(2) change the words 
“party to” to read “holder of”. 

20. In § 251.98, remove the paragraph 
designation (a), redesignate paragraphs 
(1) through (5) as (a) through (e), and 
add paragraph (f) to read as follows: 


§251.98 Appeal record. 

(f) In appeals involving initial 
decisions of the Chief (§ 251.87(a)), the 
establishment of an administrative 
record as defined in paragrapn (a) of 
this section shall not begin unless the 
Secretary elects to review the appeal. 
Except for the initial notice of appeal, 
any filings made previous to the 
Secretary's election to review will not 
be accepted. 

21. In § 251.99, revise paragraph (a) to 
read as follows: 


§251.99 Appeal decision. 

(a) The Reviewing Officer shall base 
the appeal decision on the appeal record 
and applicable laws, regulations, orders, 
policies, and procedures. 

22. In § 251.100, revise the last 
sentence of paragraph (c), the last 
sentence in paragraph (d), and the last 
sentence of paragraph (g) to read as 
follows: 


§251.100 Discretionary review. 

(c)* * * If that officer takes no action 
by the expiration of the discretionary 
review period, appellants shall be 
notified by the discretionary level 
officer that the appeal decision of the 
Reviewing Officer stands as the final 
administrative review decision of the 
Department of Agriculture. 

(d) * * * The record shall not be 
reopened to accept additional 
submissions from any source, including 
the Reviewing Officer whose appeal 
decision is being reviewed. 

(g) * * * In such case, appellants, 
intervenors, and the lower level 
Reviewing Officer shall be notified by 
the discretionary level officer. 


Dated: August 9, 1989. 


George M. Leonard, 
Associate Chief. 
BILLING CODE 3410-11-M 
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Note.—This appendix will not appear in the 
Code of Federal Regulations 
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ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
[FRL-3627-2] 


Approval and Promulgation of 
Implementation Plans; California; 
South Coast Air Quality Management 
District Rule 1115, Motor Vehicle 
Assembly Line Coating Operations 


AGENCY: Environmental Protection 
Agency (EPA). 


ACTION: Final rulemaking. 


SUMMARY: This notice takes final action 


under section 110 and part D of the 
Ciean Air Act to disapprove a revision 
to the California State Implementation 
Plan (SIP). On July 10, 1984, the 
California Air Resources Board (CARB) 
submitted to EPA an amended version 
of South Coast Air Quality Management 
District (SCAQMD) Rule 1115. The rule 
controls emissions from motor vehicle 
assembly line surface coating 
operations. The amended rule 
significantly relaxes current SIP 
requirements and allows emissions in 
excess of reasonably available control 
technology (RACT). 

EPA proposed to disapprove this rule 
in a Federal Register notice published 
December 30, 1986 (see 51 FR 47032). 
EPA has analyzed and responded to the 
comments received on this proposed 
action and has determined that the 
amended rule should be disapproved. 


EFFECTIVE DATE: This action is effective 
September 20, 1989. 


ADDRESSES: Copies of the revised rule 
and EPA's evaluation report are 
available for public inspection during 
normal working hours at the EPA Region 
9 office, at the California Air Resources 
Board, at the South Coast AQMD, and at 
the U.S. EPA Public Information 
Reference Unit. 

California Air Resources Board, Projects 
Section, Technical Support Division, 
1131 “S” Street, Sacramento, CA 
95812. 

Public Information Reference Unit, 
Environmental Protection Agency, 401 
M Street SW., Washington, DC 20460. 

South Coast Air Quality Management 
District, 9150 Flair Drive, E] Monte, 
CA 91731. 

FOR FURTHER INFORMATION CONTACT: 

Scott Bohning, State Implementation 

Plan Section, Air and Toxics Division, 

Environmental Protection Agency, 

Region 9, 215 Fremont Street, San 

Francisco, CA 94105, (415) 974-7642, FTS 

454-7642. : 

SUPPLEMENTARY INFORMATION: 


Background 

The State submitted South Coast Rule 
1115, Motor Vehicle Assembly Line 
Coating Operations (original Rule 1115) 
on January 28, 1981, and EPA approved 
this version of the rule for inclusion in 
the California SIP at 40 CFR 
52.220(c)(98). The rule governs the 
amount of volatile organic compounds 
(VOC) allowable in surface coatings for 
assembly line coating operations and 
specifies transfer efficiencies for each 
coating line. For example, a minimum 
transfer efficiency of 30 percent must be 
achieved for topcoat applications, and 
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all topcoats must have a VOC content of 
275 grams of VOC per liter of coating 
(g/1) or less. The EPA-approved rule 
satisfied minimum Clean Air Act (CAA) 
requirements as meeting RACT. 

The State submitted a revised version 
of Rule 1115 on July 10, 1984. EPA 
proposed to disapprove the revised rule 
on December 30, 1986 (see 51 FR 47032). 
The revision clarified definitions, 
removed transfer efficiency 
requirements, added VOC limits for two- 
stage basecoat/clearcoat (BC/CC) 
topcoat systems, and relaxed VOC 
limits for some coatings. These changes 
are discussed below. 

Transfer efficiency requirements were 
removed from the revised rule. The 
revised rule merely lists application 
methods and assumed transfer 
efficiencies for each step of the coating 
process. This is done in two lists, one for 
one-stage topcoat and one for BC/CC 
systems. Each list has its own set of 
VOC limits and transfer efficiencies 
(See Table 1). It is unclear whether 
operators are required by the rule to use 
methods and VOC limits within a single 
list, or may choose from either list. The 
revised rule seems to assume that a 
certain application method is always 
used in conjunction with each type of 
coating (for example, manual 
electrostatic spray with solvent-borne 
topcoat). However, several application 
techniques (for example, manual and 
automatic, electrostatic and non- 
electrostatic) are often used in a single 
coating operation. It is therefore unclear 
which VOC limit should apply; this 
makes much of the revised rule 
unusable, and therefore not approvable 
by EPA. 


TABLE 1.—REVISED TRANSFER EFFICIENCIES REQUIRED IN SCAQMD Rute 1115 ! 


Final repair topcoat: 
(Except last coat) 


1 Values are from the original and revised versions of Rule 1115. 
2 Two values shown indicates one-stage or BC/CC topcoat system. 


The rule also assumes that the chosen 
application method will always achieve 
a certain transfer efficiency; it does not 
actually require any particular level of 
transfer efficiency. In practice, the 
transfer efficiency achieved with a 


certain type of equipment is not 
constant, but varies considerably 
depending on many factors, such as the 
characteristics of the coating itself, the 
size and shape of the object being 
coated, and operating conditions. The 


emissions that would result from the 
rule are thus unpredictable, and the 
transfer efficiencies unenforceable. 
Further, even if the listed transfer 
efficiencies were required by the revised 
rule, in some cases they are relaxations 
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from the EPA-approved rule in the SIP. 
These problems make the rule 
unapprovable. 

The only purpose of transfer 
efficiency values in the revised rule is 
for use in demonstrating equivalency. 
The rule contains more than one VOC 
limit and transfer efficiency for each 
coating step, depending on whether 
purged materials are collected, whether 
a one-stage or BC/CC topcoat is used, 
and whether high or low voltage 
electrostatic spray systems are used. 
Thus, it is not possible to determine the 
baseline emissions rate to use in 
equivalency demonstrations. (The range 
of possible values implied in the revised 


rule is shown in Table 2.) The rule is 
therefore not enforceable, and hence not 
approvable by EPA. 

The revised rule also makes changes 
in maximum allowed VOC content of 
coatings. The VOC content limit for 
topcoats was relaxed from 275 g/1 to 
either 380 or 580 g/1 and the limit for 
final repair (i.e.; primer, surfacer, 
— was relaxed from 590 g/1 to 780 
g/l. 

The rule establishes new VOC limits 
for the BC/CC topcoat system: 590 g/1 
for basecoat and 405 g/I for clearcoat. 
The rule also includes limits for the 
coatings to be used in conjunction with 
this system. The limits for primer 
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surfacers have been relaxed from 340 g/1 
to 460 g/l; for spray primers, from 275 g/l 
to 460 g/1; and for topcoats, from 275 g/l 
to 590 g/1. 

Table 2 compares the emissions that 
would result from alternative sets of 
VOC limits and transfer efficiencies. 
The RACT emissions recommended by 
the Control Techniques Guideline 
(CTG), “Control of VOC emissions for 
Surface Coating from Automobiles and 
Light Duty Trucks” and various EPA 
policy memos, and those allowed by the 
original Rule 1115 and revised Rule 1115 
are listed below for coatings affected by 
the rule relaxation. 


TABLE 2.—EMISSIONS (LB VOC/GALLON SOLIDS APPLIED UNLESS SPECIFIED) 


1 The CTG and original Rule 1115 did not separa 
Neate ee ce 
m 


A numerical limit was not recommended i 


determine an equivaient control level on an emissions per solids applied basis. 


The revised Rule 1115 limits are in 
every case relaxations from that 
required by original Rule 1115. In 
addition, limits for one-stage topcoats, 
BC/CC systems, and final repair allow 
emissions greater than RACT and are 
therefore not approvable, on that basis 
alone. 

In sum, revised Rule 1115 contains 
ambiguous provisions, VOC content 
limits that are relaxations from the 
current EPA-approved rule and in some 
cases relaxations from RACT. 

In 1984, the SCAQMD estimated that 
total emissions from the operations 
subject to Rule 1115 were 6 tons/day. 
Under the original limits, Rule 1115 
would have realized an additional 
emission reduction of 3.6 tons VOC/day 
(see TSD and January 27, 1984 SCAQMD 
staff report). Thus the relaxations in 
Rule 1115 will cause excess emissions of 
3.6 tons VOC/day. 


EPA Requirements 


EPA has evaluated the revised South 
Coast Rule 1115 for consistency with the 
CAA, 40 CFR part 51, and EPA policy. 
EPA has also evaluated it to determine 
whether it weakens or strengthens the 
existing federally approved SIP. 

Section 110(a)(2)(A) and 172(a)(1) of 
the CAA, 40 CFR part 51.110, and EPA 


policy require that SIPs provide for the 
attainment of the national ambient air 
quality standards (NAAQS) “as 
expeditiously as practicable”. Section 
110(a)(2)(B) of the CAA, 40 CFR part 51, 
subpart G, and EPA policy require that 
SIPs also ensure maintenance of the 
NAAQS. Section 110(a)(3)(A) of the 
CAA and 40 CFR part 51.104 extend the 
SIP requirements in section 110 and 40 
CFR part 51 to SIP revisions. Finally, 
section 172 of the CAA requires states to 
adopt regulations that reflect reasonably 
available control technology (RACT) at 
a minimum in order to attain and 
maintain the NAAQS. EPA-approved 
rules may also require controls more 
stringent than RACT if such controls are 
necessary for attainment and 
maintenance of the ozone standard. 

The revised South Coast Rule 1115 
represents a weakening of SIP 
requirements that may increase VOC 
emissions and that will not provide for 
attainment and maintenance of the 
NAAQS as expeditiously as practicable. 
The revised rule allows emissions of 3.6 
tons/day in excess of those that would 
result from the original Rule 1115 limits 
and is less stringent than RACT as 
defined in the CTG. The revised rule 
also allows increased emissions in an 
area that will not demonstrate 


crore ne 


4.9-6.5 Ib/gal. 
4.9-6.5 Ib/gal. 


ee ee ee. However, BC/CC is a topcoat and replaces other topcoat systems. Therefore, 
ems. 
Cres EPA has not recognized a baseline transfer efficiency for final repair. Thus, it is not possible to 


attainment (53 FR 1760, January 22, 1988) 
of the ozone standard by 1987, and is the 
worst ozone nonattainment area in the 
country (53 FR 49494). The rule is 
therefore contrary to section 172 of the 
CAA. 

In addition to the CAA requirements 
listed above, EPA has developed policy 
guidelines for the approval of 
relaxations in automobile coating rules 
(see TSD, policy memorandum, Richard 
G. Rhoads, Director, CPDD to Regional 
Offices, October 6, 1978). The policy, 
which reflects EPA’s interpretation of 
the RACT and reasonable further 
progress (RFP)/attainment requirements 
of CAA section 172, calls for (1) a 
demonstration that the original 
emissions limit is inappropriate due to 
specific circumstances unique to a 
particular facility; (2) that the proposed 
level of control is the maximum 
reasonably attainable by the affected 
source(s); and (3) that reasonable further 
progress will be maintained. In the case 
of South Coast Rule 1115, adequate 
technical information that would justify 
the relaxation to control requirements 
less stringent than RACT has not been 
submitted. 

The original Rule 1115 requirements 
have also been relaxed for spray 
primers, a category for which EPA has 
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not even presumptively determined 
RACT. Before this relaxation can be 
approved by EPA, the District must 
demonstrate that the original limit is not 
practicable. The District must also 
provide compensating emissions 
reductions from another source or 
another source category to ensure non- 
interference with or reasonable further 
progress toward attainment of the 
NAAQS. Neither condition has been 
met. EPA is therefore taking final action 
to disapprove South Coast Rule 1115 
since it is inconsistent with the CAA, 40 
CFR Part 51, and EPA policy. 


Response to Public Comments 


On December 30, 1986, EPA published 
in the Federal Register a proposal to 
disapprove South Coast Air Quality 
Management District (SCAQMD) Rule 
1115 and solicited public comments on 
the disapproval. One comment letter, 
dated January 29, 1987, was received 
from Samuel I. Gutter of Sidley & Austin 
representing General Motors 
Corporation {GM). The January 29, 1987 
letter incorporated by reference a 
September 18, 1985 letter from Pillsbury, 
Madison and Sutro also representing 
GM. The purpose of this section is to 
respond to comments received in those 
two letters. 

In brief, the GM comments allege that 
the original South Coast Rule 1115 is 
unreasonably stringent, that the revised 
Rule represents RACT, and that EPA 
has recognized these facts in published 
policy. GM concludes that EPA should 
approve revised Rule 1115. EPA rejects 
these arguments because, as shown in 
the preceding two sections of this notice, 
(i) some of its provisions are clearly less 
stringent than RACT, and (ii) it is a 
relaxation from the original Rule. 
Neither of these are acceptable for 
nonattainment areas without adequate 
plant-specific justification and 
compensating reductions in the District 
in another VOC category. This is 
especially true given the severity of the 
ozone problem in the South Coast Air 
Basin. (See 53 FR 49494, December 7, 
1988.) 

Much of GM's comments are 
concerned with showing that the limits 
for BC/CC in the revised Rule meet 
RACT (which GM seems to assume is 
the sole criterion for approvability). As 
detailed below in the responses to 
comments 2 and 3, it is not clear that 
EPA ever recognized BC/CC as RACT. 
Even if EPA agreed, it could not approve 
only part of the rule, as GM suggests at 
one point. Regardless of the RACT 
status of BC/CC, the revised Rule fails 
on the other criteria cited above, and so 
is not approvable. 


Relevant specific comments have 
been summarized and EPA responses to 
each are listed below. 

Comment 1: The original Rule 1115 
limits were based on overly optimistic 
projections of waterborne coating 
technology that did not develop. 

Response: Although the final topcoat 
limits in original Rule 1115 were based 
on projections of future developments in 
water-borne coatings, those limits were 
chosen as a standard that would apply 
to all topcoat technologies. Complying 
water-borne coatings have not been 
developed largely due to industry's shift 
to alternative coatings technologies, 
primarily the basecoat/clearcoat 
system. In cases where the emissions 
reductions achieved through improved 
coatings and transfer efficiencies are 
inadequate, the necessary incremental 
reductions can be achieved through 
incineration of oven gases or carbon 
adsorpotion of a portion of the spray 
booth emissions. This is consistent with 
EPA policy as expressed in the October 
6, 1978 policy memo. 

The EPA’s CTG/RACT limits were 
based on presumptive norms for the 
automobile coating industry and were 
not intended to be absolute limits for 
individual plants. A source may request 
a plant-specific evaluation, which could 
lead to less stringent levels of control 
than that recommended by the CTG; 
however, the source must submit 
adequate technical and plant-specific 
information to justify the less stringent 
control. As described below, adequate 
technical information has not been 
provided to support the relaxations of 
the limits in revised rule 1115. 

Comment 2; Add-on abatement 
technology is not RACT because add-on 
controls are economically unreasonable. 
Regenerative incineration would cost 
$8258/ton of VOC controlled while 
carbon adsorption would cost $9276/ton. 
EPA has recognized that add-on controls 
are economically unreasonable, (49 FR 
37548, September 24, 1984). EPA has 
stated that RACT requires only the 
highest solids coatings and highest 
available transfer efficiency, not add-on 
controls (46 FR 51386, October 20, 1981). 

Response: The September 24, 1984 
Federal Register notice cited above 
approves innovative technology waivers 
from the New Source Performance 
Standard (NSPS) for motor vehicle 
assembly line coatings. EPA concluded 
that add-on controls for BC/CC were, at 
that time, economically unreasonable 
and thus “not adequately demonstrated” 
under section 111(a)(1) of the CAA. 
Therefore, BC/CC was eligible for NSPS 
waivers. Section 111(a)(1) of the CAA 
describes NSPS requirements and does 
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not pertain to RACT requirements for 
nonattainment areas. EPA has not 
established an upper limit on cost 
effectiveness that defines RACT; rather, 
“RACT for a particular source is 
determined on a case by case basis 
considering the technological and 
economic circumstances of the 
individual source.” (44 FR 53762, 
September 17, 1979). 

The limits in the original rule 1115 
were identified by EPA as “sufficient to 
fulfill the requirements of RACT”, based 
on the CTG requirements for “Control of 
VOC emissions from Surface Coating of 
Automobiles and Light Duty Trucks”. 
But this is not only a question of RACT; 
an area may adopt rules more stringent 
than RACT if needed to attain the ozone 
standard. A company that believes that 
it should not be subject to adopted 
contro] requirements may request a case 
specific review; it must present 
adequate technical information that 
demonstrates that the control is not cost 
effective. 

GM has provided rough calculations 
showing that incineration would cost 
$8,258/ton of VOC controlled and that 
carbon adsorption would cost $9,276/ 
ton. However, GM has not provided any 
plant specific information that could be 
used to confirm their cost calculations or 
to verify the degree of control necessary 
to comply with the Rule’s requirements. 
These calculations appear to be based 
on full abatement through add-on 
controls while considering a limited 
range of control options. In fact, a 
significant amount of control may 
already be achieved through high solids 
coatings and improved transfer 
efficiency. Thus, it may be possible to 
comply with the original limits by 
controlling only a portion of the spray 
booths or through the use of more 
economical control strategies. This 
would significantly reduce the total cost 
of control. In consideration of the above 
requirements, EPA finds that GM has 
not demonstrated that a level of control 
less stringent than the current SIP limits 
is justified. 

An October 20, 1981 Federal Register 
notice was also cited by GM. It stated 
that in plants with short ovens and 
spray booths, where conversion to low- 
solvent coatings would require major 
reconstruction, RACT would have to be 
determined on a case-by-case basis; in 
such plants RACT would require use of 
high solids coatings and high transfer 
efficiency, rather than major 
reconstruction. These statements were 
not a definition of RACT in general, and 
the notice did not rule out add-on 
controls. Further, there has been no 
evidence submitted to EPA that major 
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reconstruction would be necessary for 
South Coast plants. 

Comment 3: EPA has recognized 
industry's shift to the base coat/clear 
coat technology and has deferred 
compliance dates in other areas of the 
country. 

Response: EPA has recognized that, 
for reasons of product quality and 
competitiveness, industry has shifted to 
the base coat/clear coat technology. 
EPA has granted innovative technology 
waivers for NSPS requirements for 
several companies that installed 
basecoat/clearcoat coating lines. EPA 
also developed a policy for deferring 
compliance with final SIP limits until 
1986/1987 (see 46 FR 51386, October 20, 
1981). However, these waivers were not 
permanent relaxations of the NSPS 
requirements or of RACT.requirements 
for nonattainment areas. EPA simply 
deferred the final compliance deadline 
in order to allow industry more time to 
develop complying coatings that would 
be more cost effective than add-on 
controls. The innovative technology 
waivers expired in 1986 and all sources 
are required to comply with the NSPS. 

Comment 4: EPA approved a similar 
relaxation to Rule 13 in the Bay Area Air 
Quality Management District 
(BAAQMD). 

Response: As discussed above, the 
level of control required in any specific 
area will depend on the severity of the 
nonattainment problem in that area. At 
the time that EPA approved the revised 
Rule 13, the BAAQMD had an approved 
Air Quality Management Plan that 
demonstrated attainment of the ozone 
standard even with relaxation of the 
original Rule 13 requirements. The 
SCAQMD does not have an approved 
Air Quality Plan and is unable to 
demonstrate attainment of the ozone 
standard at any future date. Therefore, a 
more stringent level of control is 
required in the SCAQMD and it would 
be inappropriate to relax the original 
Rule 1115 limits. 

Comment 5: In absence of an EPA 
RACT limit for final repair coating, EPA 
should approve the SCAQMD limits 
unless EPA finds substantive 
deficiencies. 

Response: EPA has presumptively 
established that RACT for final repair is 
4.8 pounds of VOC per gallon (see CTG, 
page vii). EPA’s Technical Support 
Document referenced in the December 
30, 1986 proposed disapproval (see 51 FR 
43032), incorrectly stated that RACT had 
not been determined for final repair, and 
has since been revised to include the 
above limit. However, EPA has not 
established RACT for spray primers, 
another coating category for which the 
original Rule 1115 limit has been 


relaxed. The CTG stated that spray 
primer emissions could be reduced 
through the use of high solids coatings, 
but did not recommend a specific limit. 

Although EPA has not determined 
RACT for spray primers, EPA did 
approve the spray primer limit of 275 g/1 
at 60% transfer efficiency proposed by 
the SCAQMD in original Rule 1115. The 
revised Rule 1115 relaxes that limit to 
460 g/l without sufficient technical 
justification for such relaxation. Any 
relaxation of a SIP limit must be 
supported by a demonstration that the 
existing limit is not economically or 
technologically feasible. Additionally, 
compensating emissions reductions 
must be achieved in order to ensure 
noninterference with, or reasonable 
further progress toward, attainment of 
the NAAQS. This applies whether or not 
EPA has established CTG limits for a 
particular source category. The 
SCAQMD has not satisfied these 
requirements. Therefore, EPA cannot 
approve the relaxation in the level of 
control required in the federally 
approved SIP. 

Comment 6: The SCAQMD submitted 
with original Rule 1115 Resolution 80-44 
that made the final emissions limits in 
the original rule subject to 
reconsideration and therefore, EPA is 
bound by the new limits resulting from 
such reconsideration. 

Response: Neither the terms of the 
original Rule 1115 nor Resolution 80-44 
provide for any change in the emission 
limits in the original rule. The resolution 
simply directed the SCAQMD staff to 
report at the July 1982 South Coast 
Board meeting the state-of-the-art 
technology for compliance with the final 
limits of the rule. The original Rule 1115, 
approved by EPA, contains no 
automatic reopener to include any new 
limits developed as a result of such 
report. Accordingly, those new limits 
were incorporated into a new rule and 
submitted to EPA for consideration as a 
proposed SIP revision. That proposal 
has been considered by EPA and is now 
the subject of this action. 

Copies of EPA’s detailed evaluation 
contained in the Technical Support 
Document, including policy memoranda, 
are available at the EPA's Region 9 
office in San Francisco. 


EPA Action 


EPA is taking final action under 
section 110 and Part D of the CAA to 
disapprove amended South Coast Rule 
1115 since it is inconsistent with the 
CAA, 40 CFR Part 51, and EPA policy. 


Regulatory Process 


Under Executive Order 12291, this 
action is not “Major.” It has been 
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submitted to the Office of Management 
and Budget (OMB) for review. 

Under section 307(b}(1) of the Act, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by October 20, 1989. This action 
may not be challenged in later 
proceedings to enforce its requirements 
(See section 307(b)(2)). 


List of Subjects in 40 CFR Part 52 


Air pollution control, Hydrocarbons, 
Intergovernmental relations, Ozone, 
Reporting and recordkeeping 
requirements. 

Date: July 31,1989. 

William Reilly, 
Administrator. 


40 CFR Part 52, Subpart F, is amended 
as follows: 


PART 52—[ AMENDED] 


Subpart F—California 


1. The authority citation for Part 52 
continues to read as follows: 


Authority: 42 U.S.C. 7401-7642. 


2. Section 52.229 is amended by 
adding paragraph (b)(2)(ii) to read as 
follows: 


§ 52.229 Control strategy and regulations: 
Photochemical Oxidants (hydrocarbons), 
Metropolitan Los Angeles Intrastate 
Region. 

* * * * * 

(b) eee 

(2) & 6 -& 

(ii) Rule 1115, Automotive Coatings, 
adopted on March 16, 1984 by the 
District and submitted by the state to 
EPA on July 10, 1984. 

* * * * 7 
[FR Doc. 89-19524 Filed 8-18-89; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 52 
[FRL-3632-5] 


Approval and Promulgation of 
Implementation Plans; Wisconsin 


AGENCY: United States Environmental 
Protection Agency (USEPA). 


ACTION: Final rulemaking. 


sumMARY: In a December 6, 1988, notice 
of proposed rulemaking, USEPA 
proposed to disapprove a site-specific 
revision to the Wisconsin State 
Implementation Plan (SIP) for ozone. 
This revision is a request for a site- 
specific reasonably available control 
technology (RACT) determination for 
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volatile organic compound (VOC) 
emissions from two miscellaneous metal 
parts and products spray coating lines at 
General Electric Company, Medical 
Systems (GE). This facility is located in 
Milwaukee, Wisconsin. 

In today’s Final Rulemaking, USEPA 
is disapproving this SIP revision request 
because the State has not documented 
that GE cannot meet a lower limit 
through the use of low solvent coatings. 


EFFECTIVE DATE: This final rulemaking 
becomes effective on September 20, 
1989. 


ADDRESSES: Copies of the SIP revision 
and related documents are available at 
the following addresses for review: (It is 
recommended that you telephone 
Uylaine E. McMahan, at (312) 886-6031, 
before visiting the Region V office.) U.S. 
Environmental Protection Agency, 
Public Information Reference Unit, 401 
M Street, SW., Washington, DC 20460. 
U.S. Environmental Protection Agency, 
Region V, Air and Radiation Branch 
(5AR-26), 230 South Dearborn Street, 
Chicago, Illinois 60604. Wisconsin 
Department of Natural Resources, 
Bureau of Air Management, 101 South 
Webster, Madison, Wisconsin 53707. 


FOR FURTHER INFORMATION CONTACT: 
Uylaine E. McMahan, Air and Radiation 
Branch (5AR-26), U.S. Environmental 
Protection Agency, Region V, Chicago, 
Illinois 60604, (312) 886-6031. 


SUPPLEMENTARY INFORMATION: On 
August 22, 1986, the Wisconsin 
Department of Natural Resources 
(WDNR) submitted a proposed revision 
to its ozone SIP, consisting of a site- 
specific RACT ! determination for two 
miscellaneous metal parts and products 
spray coatings lines. These operations 
are located at the GE facility in 
Milwaukee, Wisconsin, an area which 
has been designated as nonattainment 
for ozone, pursuant to section 107 of the 
Clear Air Act (Act) and 40 Code of 
Federal Regulations Part 81, section 
81.350. 

On November 24, 1986, USEPA 
notified WDNR that the August 22, 1986, 
submittal was deficient for reasons 
stated in USEPA’s technical support 
document (TSD), dated October 27, 1986. 
WDNR submitted supplemental 
information on January 29, 1987, which 
was intended to correct the cited 
deficiencies. 


1 A definition of RACT is contained in a 
December 9, 1976, memorandum from Roger 
Strelow, former Assistant Administrator for Air and 
Waste Management. RACT is defined as the lowest 
emission limitation that a particular source is 
capable of meeting by the application of control 
technology that is reasonably available, considering 
technological and economic feasibility. 


Wisconsin’s SIP 


Under the existing federally approved 
SIP for Wisconsin, each miscellaneous 
metal parts and products spray coating 
line is subject to the control 
requirements contained in Wisconsin 
Administrative Code, National 
Resources (NR) 154.13(4)(m). This rule 
limits air-dried coatings to 3.5 pounds of 
VOC per gallon, excluding water, by 
December 31, 1985. USEPA approved 
these rules as meeting the RACT 
requirements of the Act on January 11, 
1980 (45 FR 2319), and June 21, 1982 (47 
FR 26622). 


Analysis 


In order for the 7.31 pounds of VOC 
per gallon of coating limit proposed by 
GE to be considered RACT, the source 
would have to demonstrate that it is 
technically or economically infeasible to 
meet a lower emission limit using 
coatings with a lower VOC content or 
using add-on control equipment. 

WDNR’s January 29, 1987, submittal 
contains documentation of GE’s efforts 
to reduce the VOC emissions from this 
process. This documentation shows that 
GE has considered the following 
alternatives: 

1. Eliminate the coating step by 
integrating the lead shielding into the 
casing design. This study, which was 
initiated in August 1986, was expected 
to extend into the fourth quarter of 1988. 

2. Contract with an outside vendor to 
coat the lead shielding. The vendor 
contacted by GE, which coats for GE’s 
competitors, indicated that it would be 
unable to coat GE’s parts due to 
chemical storage issues. 

3. Use of coating recommended by the 
vendor mentioned above. The VOC 
content of this coating exceeds the SIP 
limit. In fact, this coating has a higher 
VOC content than the one currently 
used by GE. 

4. Use of a vacuum impregnation 
process utilizing solventless coatings. 
This process was determined to be 
infeasible for GE's application due to 
the density of the lead being coated. 

5. Investigation of other coating 
materials. GE has provided evidence of 
having contacted, in late 1986, several 
suppliers of coating materials. 

However, because GE only recently 
began contacting these suppliers, GE is 
unable to demonstrate that the suppliers 
are unable to provide coatings with a 
lower VOC content that meet all of GE’s 
criteria. GE has provided limited 
information about coatings that it 
intends to evaluate. Wisconsin must 
also demonstrate that a 7.31 pound 
emission is RACT. Further discussion of 
the type of demonstration required can 
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be found in Appendix A to the notice of 
proposed rulemaking for Easco 
Aluminum, published on November 9, 
1988, at 53 FR 45285. 


Comments and USEPA’s response 


Comments on this notice of proposed 
rulemaking were received from the 
WDNR. The comment and USEPA’s 
response are provided below: 


WDNR’s January 25, 1989, Comments 


The WDNR stated that its previous 
State submittals thoroughly documented 
the technical infeasibility of low solvent 
coatings for GE’s particular application. 


USEPA’s Response 


The January 25, 1989, comments 
provided no additional information or 
justification for the revision. Therefore, 
USEPA is disapproving GE's SIP 
revision for the reasons stated in the 
December 6, 1988, notice of proposed 
rulemaking i.e., because the State has 
not documented that GE cannot meet a 
lower limit through the use of low 
solvent coatings. 

Under section 307(b)(1) of the Act, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by (October 20, 1989). This action 
may not be challenged later in 
proceedings to enforce its requirements. 
(See 307(b)(2).) 

This action has been classified as a 
Table 3 action by the Regional 
Administrator under the procedures 
published in the Federal Register on 
January 19 1989 (54 FR 2214-2225). On 
January 6, 1989, the Office of 
Management and Budget waived Table 2 
and 3 SIP revisions (54 FR 2222) from the 
requirements of section 3 of Executive 
Order 12291 for a period of two years. 


List of Subjects in 40 CFR Part 52 


Environmental protection, Air 
pollution control, Ozone, Hydrocarbon, 
Carbon monoxide, Intergovernmental 
offices. 

Authority: 42 U.S.C. 7401-7642. 

Dated: August 10, 1989. 

Robert Springer, 
Acting Regional Administrator. 


Title 40 of the Code of the Federal 
Regulations, Chapter 1, part 52, is 
amended as follows: 


PART 52—[{AMENDED] 


1. The authority citation for part 52 
continues to read as follows: 


Authority: 42 U.S.C. 7401-7642. 
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Subpart YY—Wisconsin 


2. Section 52.2585 is amended by 
adding paragraph (b) to read as follows: 


§ 52.2585 Control strategy: Ozone. 


* * * * * 


(b) Disapproval—On August 22, 1986, 
the Wisconsin Department of Natural 
Resources submitted a proposed 
revision to its ozone State 
Implementation Plan consisting of a site- 
specific reasonably available control 
technology determination for two 
miscellaneous metal parts and products 
spray coatings lines. These operations 
are located at the General Electric 
Company, Medical Systems facility in 
Milwaukee, Wisconsin, an area which 
has been designated as nonattainment 
for ozone, pursuant to section 107 of the 
Clean Air Act and 40 Code of Federal 
Regulations, part 81, § 81.350. 

[FR Doc. 89-19615 Filed 8-18-89; 8:45 am] 
BILLING CODE 6560-50-M 
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Proposed Rules 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 
Federal Crop Insurance Corporation 


7 CFR Part 401 
[Amendment No. 35; Doc. No. 7087S] 


General Crop Insurance Regulations; 
Rice Endorsement 


AGENCY: Federal Crop Insurance 
Corporation, USDA. 


ACTION: Proposed rule. 


SUMMARY: The Federal Crop Insurance 


Corporation (FCIC) proposes to amend 
the General Crop Insurance Regulations 
(7 CFR part 401), effective for the 1990 
and succeeding crop years, by amending 
the Rice Endorsement (7 CFR 401.120) to: 
(1) Remove restrictions in existing unit 
division language to standardize the unit 
structure across commodity program 
crops; and, (2) establish units by share 
where there is a landlord/tenant 
relationship. The intended effect of this 
rule is to standardize units among crops. 
COMMENT DATE: Written comments, 
data, and opinions on this proposed rule 
should be received not later than 
September 20, 1989, to be sure of 
consideration. 

ADDRESS: Written comments on this 
proposed rule should be sent to Peter F. 
Cole, Office of the Manager, Federal 
Crop Insurance Corporation, Room 4090, 
South Building, U.S. Department of 
Agriculture, Washington, DC 20250. 

FOR FURTHER INFORMATION CONTACT: 
Peter F. Cole, Secretary, Federal Crop 
Insurance Corporation, U.S. Department 
of Agriculture, Washington, DC 20250, 
telephone (202) 447-3325. 
SUPPLEMENTARY INFORMATION: This 
action has been reviewed under USDA 
procedures established by Departmental 
Regulation 1512-1. This action does not 
constitute a review as to the need, 
currency, Clarity, and effectiveness of 
these regulations under those 
procedures. The sunset review date 
established for these regulations is 
August 1, 1992. 


John Marshall, Manager, FCIC, (1) has 
determined that this action is not a 
major rule as defined by Executive 
Order 12291 because it will not result in: 
(a) An annual effect on the economy of 
$100 million or more; (b) major increases 
in costs or prices for consumers, 
individual industries, federal, State, or 
local governments, or a geographical 
region; or (c) significant adverse effects 
on competition, employment, 
investment, productivity, innovation, or 
the ability of U.S.-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets; and (2) 
certifies that this action will not 
increase the federal paperwork burden 
for individuals, small businesses, and 
other persons and will not have a 
significant economic impact on a 
substantial number of small entities. 

This action is exempt from the 
provisions of the Regulatory Flexibility 
Act; therefore, no Regulatory Flexibility 
Analysis was prepared. 

This program is listed in the Catalog 
of Federal Domestic Assistance under 
No. 10.450. 

This program is not subject to the 
provisions of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. See the Notice related to 7 CFR 
part 3015, subpart V, published at 48 FR 
29115, June 24, 1983. 

This action is not expected to have 
any significant impact on the quality of 
the human environment, health, and 
safety. Therefore, neither an 
Environmental Assessment nor an 
Environmental Impact Statement is 
needed. 

FCIC proposes to amend the Rice 
Endorsement (7 CFR 401.120) to remove 
restrictions in existing unit division 
language to standardize the unit 
structure; establish units by share where 
there is a landlord/tenant relationship. 

FCIC is soliciting public comment on 
this proposed rule for 30 days following 
publication in the Federal Register. 
Written comment should be sent to 
Peter F. Cole, Office of the Manager, 
Federal Crop Insurance Corporation, 
Room 4090, South Building, U.S. 
Department of Agriculture, Washington, 
DC 20250. 

All written comments received 
pursuant to this proposed rule will be 
available for public inspection and 
copying in the Office of the Manager, 
Federal Crop Insurance Corporation, 
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Monday, August 21, 1989 


Room 4090, South Building, U.S. 
Department of Agriculture, Washington, 
DC 20250, during regular business hours, 
Monday through Friday. 


List of Subjects in 7 CFR Part 401 
Crop insurance; Rice. 


Proposed Rule 


Accordingly, pursuant to the authority 
contained in the Federal Crop Insurance 
Act, as amended (7 U.S.C. 1501 et seq.), 
the Federal Crop Insurance Corporation 
proposes to amend the General Crop 
Insurance Regulations (7 CFR part 401), 
proposed to be effective for the 1990 and 
succeeding crop years, as follows: 


PART 401—[ AMENDED] 


1. The authority citation for 7 CFR 
part 401 continues to read as follows: 


Authority: 7 U.S.C. 1506, 1516. 


2. The Rice Endorsement (7 CFR 
401.120) is amended by revising 
subsections 5. and 10. to read as follows: 


§ 401.120 Rice endorsement. 


* * * * * 


5. Unit Division 


Rice acreage that would otherwise be one 
unit, as defined in section 17 of the general 
crop insurance policy, may be divided into 
more than one unit if for each proposed unit: 

a. You maintain written verifiable records 
of planted acreage and harvested production 
for at least the previous crop year and 
production reports based on those records 
are filed to obtain an insurance guarantee; 
and 

b. Acreage planted to the insured rice is 
located in separate, legally identifiable 
sections (except in Florida) or, in the absence 
of section descriptions (and in Florida) the 
land is identified by separate ASCS Farm 
Serial Numbers, provided; 

(1) The boundaries of the section or ASCS 
Farm Serial Number are clearly identified 
and the insured acreage is easily determined; 
and 

(2) The rice is planted in such a manner 
that the planting pattern does not continue 
into an adjacent section or ASCS Farm Serial 
Number; or 

c. If you have a loss on any unit, production 
records for all harvested units must be 
provided. Production that is commingled 
between optional units will cause those units 
to be combined. 


* * 7 * * 


10. Meaning of Terms 


a. Harvest means the completion of 
combining or threshing of rice on the unit. 
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b. Mill center means any location in which 
two or more mills are engaged in milling 
rough rice. 

c. Replanting means the performing of 
cultural practices necessary to replant 
insured acreage to rice. 

d. Second crop rice means regrowth of a 
stand of rice originating from the initially 
insured rice crop following harvest and which 
can be harvested in the same crop year. 


Done in Washington, DC on August 14, 
1989, 
John Marshall, 


Manager, Federal Crop Insurance 
Corporation. 


[FR Doc. 89-19551 Filed 8-18-89; 8:45 am} 
BILLING CODE 3410-08-M 


7 CFR Part 401 
[Amendment No. 20; Doc. No. 6945S] 


General Crop Insurance Regulations; 
Tobacco (Guaranteed Plan) 
Endorsement 


AGENCY: Federal Crop Insurance 
Corporation, USDA. 

ACTION: Notice of additional proposed 
rulemaking and extended comment 
period. 


SUMMARY: The Federal Crop Insurance 


Corporation (FCIC) herewith gives 
notice of additional proposed 
rulemaking and extension of comment 
period with respect to a proposed 
amendment to the General Crop 
Insurance Regulations (7 CFR Part 401), 
effective for the 1990 and succeeding 
crop years, to add a new § 401.129, 
Tobacco (Guaranteed Plan) 
Endorsement. The intended effect of this 
notice of additional proposed 
rulemaking is to include an amended 
unit division subsection to standardize 
the unit structure. 

DATES: Written comments on this 
additional proposed rulemaking must be 
submitted not later than September 20, 
1989, to be sure of consideration. 
ADDRESS: Written comments on this 
additional proposed rulemaking should 
be sent to Peter F. Cole, Office of 
Manager, Federal Crop Insurance 
Corporation, Room 4090, South Building, 
U.S. Department of Agriculture, 
Washington, DC 20250. 

FOR FURTHER INFORMATION CONTACT: 
Peter F. Cole, Secretary, Federal Crop 
Insurance Corporation, U.S. Department 
of Agriculture, Washington, DC 20250, 
telephone (202) 447-3325. 
SUPPLEMENTARY INFORMATION: This 
action has been reviewed under USDA 
procedures established by Departmental 
Regulation 1512-1. This action 
constitutes a review as to the need, 
currency, clarity, and effectiveness of 


these regulations under those 
procedures. The sunset review date 
established for these regulations is May 
1, 1994. 

John Marshall, Manager, FCIC, (1) has 
determined that this action is not a 
major rule as defined by Executive 
Order 12291 because it will not result in: 
(a) An annual effect on the economy of 
$100 million or more; (b) major increases 
in costs or prices for consumers, 
individual industries, federal, State, or 
local governments, or a geographical 
region; or (c) significant adverse effects 
on competition, employment, 
investment, productivity, innovation, or 
the ability of U.S.-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets; and (2) 
certifies that this action will not 
increase the federal paperwork burden 
for individuals, small businesses, and 
other persons and will not have a 
significant impact on a substantial 
number of small entities. 

This action is exempt from the 
provisions of the Regulatory Flexibility 
Act; therefore, no Regulatory Flexibility 
Analysis was prepared. 

This program is listed in the Catalog 
of Federal Domestic Assistance under 
No. 10.450. 

This program is not subject to the 
provisions of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. See the Notice related to 7 CFR 
part 3015, subpart V, published at 48 FR 
29115, June 24, 1983. 

This action is not expected to have 
any significant impact on the quality of 
the human environment, health, and 
safety. Therefore, neither an 
Environmental Assessment nor an 
Environmental Impact Statement is 
needed. 

On Thursday, May 11, 1989, FCIC 
published a notice of proposed 
rulemaking in the Federal Register at 54 
FR 20392, amending 7 CFR 401 General 
Crop Insurance Regulations to add a 


_ new § 401.129, Tobacco (Guaranteed 


Plan) Endorsement to provide the 
provisions of crop insurance protection 
on tobacco in an endorsement to the 
general crop insurance policy. 

FCIC herein proposes to further 
amend the Tobacco (Guaranteed Plan) 
Endorsement (7 CFR 401.129) tc remove 
restrictions in existing unit division 
language to standardize the unit 
structure. 

In providing changes to the unit 
division determinations, FCIC is 
responding to the recommendations 
contained in the April 3, 1989, interim 
Report of the Commission. 

FCIC proposes to further amend the 
Tobacco (Guaranteed Plan) 
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Endorsement with respect to 
standardizing the unit definition. 
Changes being proposed herein serve to 
allow standard policy unit currently in 
existence for all tobacco (guaranteed 
plan) program counties. 

As a convenience to the reader, FCIC 
republishes the original notice of 
proposed rulemaking appearing in the 
Federal Register on Thursday, May 11, 
1989, at 54 FR 20392, to include a revised 
subsection 5, titled “Unit Division.” 

FCIC is soliciting public comment on 
this additional proposed rulemaking for 
30 days following publication in the 
Federal Register. Written comment 
should be sent to Peter F. Cole, Office of 
the Manager, Federal Crop Insurance 
Corporation, Room 4090, South Building, 
U.S. Department of Agriculture, 
Washington, DC 20250. 

All written comments received 
pursuant to this additional proposed 
rulemaking will be available for public 
inspection and copying in the Office of 
the Manager, Federal Crop Insurance, 
Room 4090, South Building, U.S. 
Department of Agriculture, Washington, 
DC 20250, during regular business hours, 
Monday through Friday. 


List of Subjects in 7 CFR Part 401 


Crop Insurance; Tobacco (guaranteed 
plan). 


Proposed Rule 


Accordingly, pursuant to the authority 
contained in the Federal Crop Insurance 
Act, as amended (7 U.S.C. 1501 et seq.), 
the Federal Crop Insurance Corporation 
proposes to amend the General Crop 
Insurance Regulations (7 CFR part 401), 
proposed to be effective for the 1990 and 
succeeding crop years, as follows: 

1. The authority citation for 7 CFR 
part 401 continues to read as follows: 


Authority: 7 U.S.C. 1506, 1516. 


2. 7 CFR part 401 is amended to add a 
new § 401.129, Tobacco (Guaranteed 
Plan) Endorsement, effective for the 1990 
and Succeeding Crop Years, to read as 
follows: 


§ 401.129 Tobacco (Guaranteed Plan) 
endorsement. 

The provisions of the Tobacco 
(Guaranteed Plan) Crop Insurance 
Endorsement for the 1990 and 
subsequent crop years are as follows: 


Federal Crop Insurance Corporation 
Tobacco (Guaranteed Plan) 
Endorsement 


1. Insured Crop and Acreage 


a. The crop insured will be any of the 
following tobacco types you elect which are 
grown on insured acreage and for which a 
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guarantee and premium rate are provided by 
the actuarial table: 


b. in addition to the acreage not insurable 
under section 2 of the general crop insurance 
policy, we do not insure any acreage: 

(1) On which the tobacco was destroyed or 
put to another use for the purpose of 
conforming with any other program 
administered by the United States 
Department of Agriculture; or 

(2) Planted to tobacco of a discount variety 
under provisions of the tobacco price support 
program. 

2. Causes of Loss 

The insurance provided is against 
unavoidable loss of production resulting from 
the following causes occurring within the 
insurance period: 

a. Adverse weather conditions; 

b. Fire; 

c. Insects; 

d. Plant disease; 

e. Wildlife; 

f. Earthquake; 

g. Volcanic eruption; or 

h. ff ani failure of the irrigation 
water supply due to an unavoidable cause 
occurring after the beginning of planting; 
unless those causes are expected, excluded, 
or limited by the actuarial table or section 9 of 
the general crop insurance policy. 


3. Annual Premium 


a. The annual premium amount is 
computed by multiplying the production 
guarantee for the unit times the applicable 
price election, times the premium rate, times 
the insured acreage, times your share at the 
time of planting. 

b. If you are eligible for a premium 
reduction in excess of 5 percent based on 
your insurance experience through the 1985 
crop year under the terms of the experience 
tabie contained in the guaranteed tobacco 
policy in effect for the 1986 crop year, you 
will continue to receive the benefit of the 
reduction subject to the following conditions: 

(1) No premium reduction will be retained 
after the 1991 crop year; 

(2) The premium reduction amount will not 
increase of favorable experience; 

(3) The premium reduction amount will 
decrease because of unfavorable experience 
‘n accordance with the terms of the policy in 
effect for the 1986 crop year, . 

(4) Once the loss ratio exceeds .80, no 
further premium reduction will apply; and 

(5) Participation must be.continuous. 


4. Insurance Period 


In lieu of the provisions of section 7 of the 
general crop insurance policy the following 
will apply: 

Insurance attaches on each unit or part of a 
unit when the tobacco is planted {see 
subsection 10{e)) and ends at the earliest of: 

a. Total destruction of the tobacco; 

b. Weighing-in at the tobacco warehouse; 

c. Removal of the tobacco from the unit 
(except for curing, a packing, or 
immediate delivery to the tobacco 
warehouse}; 

d. Final adjustment of a joss; or 

e. One the following dates of the crop year: 
(1) Types 11 amd 12..........csssevenerveseseeee OV. 30; 


(4) Types 31 Se 3B .....ce.seorcssserrevesvsereerseee ak eb. 28; 
(5) Types 21, 35 and 37.....u-esseeseeereen Mar. 15; 
(6) Types 22 amd 23 .2....n...cesscacccsrssrsceneres Ag. 15; 


5. Unit Division 

Tobacco acreage that would otherwise be 
one unit, as defined in section 17 of the 
general cropinsurance policy, may be 
divided into more than one unit if for each 
proposed unit: 

a. You maintain written verifiable records 
of planted acreage and harvested production 
for at least the previous crop year and 
production reports based on those records 
are filed to obtain an insurance guarantee; 
and 

b. Acreage planted to insured tobacco is 
located on jand identified by separate ASCS 
Farm Serial Numbers, provided: 

{4) The boundaries of the ASCS Farm 
Serial Numbers are clearly identified and the 
insured acreage is easily determined; and 

(2) The tobacco is planted in such a manner 
that the planting pattern does not continue 
into an adjacent ASCS Farm Serial Number. 

If you have a loss on any unit, production 
records for all harvested units must be 
provided. Production that is commingied 
between optional units will cause those units 
to be combined. 

6. Notice of Damage or Loss 

For purposes of section 8 of the general 
crop insurance policy; the representative 
sample of the unharvested crop must be at 
least 10 feet wide and the entire jength of 
each field. 


7. Claim for Indemnity 

a. An indemnity will be determined for 
each unit by: 

(1) Multiplying the insured acreage by the 
production guarantee; 

(2) Subtracting therefrom the total 
production of tobacco to be counted {see 
subsection 7.b.}; 

(3) Multiplying the remainder by the 
applicable price election; and : 

(4) Multiplying this result by your share. 

b. The total production fin pounds) to be 
counted for a unit will include all harvested 


due to insurable causes, has a value less than 
the market price for tobacco of the same type, 
will be adjusted by: 


Federal Register / Vol. 54, No. 160 / Monday, August 21, 1989 / Proposed Rules 


{a} Dividing the average value per pound of 
the harvested production by the market price 
per pound; and 

(b) Multiplying that result by the number of 
pounds of such damaged harvested tobacco. 

(c) If due to insurable causes there is no 
market price available for the grade being 
adjusted, the production to count will be 
reduced 20% for each grade that the 
production falls below the lowest marketable 
grade with a market price (see subsection 
10.d.(2)). 

(2) All harvested tobacco production which 
is not damaged by insurable causes and 
cannot be sold in the current market year will 
be considered production to count. 

(3) To enable us to determine the fair 
market value of tobacco not sold through 
auction warehouses, we must be allowed: 

(a) To inspect such tobacco before it is 
sold, contracted to be sold, or otherwise 
disposed of; and 

(b) At our option to obtain additional offers 
on your behalf. 

(4) Appraised production to be counted will 
include: 

(a) Not less than the guarantee for any 
acreage which is abandoned or put to another 
use without our prior written consent or 
damaged solely by an uninsured cause; 

(b) Not less than 35 percent of the 
guarantee for all unharvested acreage; 

(c) Unharvested production on harvested 
acreage; and 

(d) Potential production lost due to 
uninsured cause and to failure to follow 
recognized good tobacco farming practices. 

(5) We may appraise any acreage of 
tobacco types 11, 12, 13, or 14 on which the 
stalks have been destroyed without our 
consent at not less than the guarantee. 

(6) Any appraisal we have made on insured 
acreage for which we have given written 
consent to be put to another use will be 
considered production unless such acreage is: 

(a) Not put to another use before harvest of 
tobacco becomes general in the county and 
reappraised by us; or 

{b) Further damaged by an insured cause 
and reappraised by us; or 

(c) Harvested. 

(7) The commingled production of units will 
be prorated to such units in proportion to our 
liability on the harvested acreage of each 
unit. 

(8) No replanting payment will be made 
under this endorsement. 


8. Cancellation and Termination Dates 
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9. Contract Changes 


Contract changes will be available at your 
service office by December 31 prior to the 
cancellation date. 


10. Meaning of Terms 


a. Average value per pound means the total 
value of all harvested production from the 
unit divided by the harvested pounds and 
may include the value of any harvested 
production which is not sold. 

b. County means the land defined in the 
general crop insurance policy and any land 
identified by an ASCS Farm Serial Number 
for the county but physically located in 
another county. 

c. Harvest means the completion of cutting 
or priming of tobacco on any acreage from 
which at least 20 percent of the production 
guarantee per acre shown by the actuarial 
table is cut or primed with the intent of 
marketing. 

d. Market price: 

(1) For types, 11, 12, 13, 14, 21, 22, 23, 31, 35, 
36, 37, 42, 44, 54, and 55, means the average 
price support level per pound for the insured 
type of tobacco as announced by the United 
States Department of Agriculture under the 
tobacco price support program (if for any 
crop year price support for the insured type is 
not in effect, we will use the season average 
price in the belt or area through the day 
tobacco sales are completed on any unit or 
part thereof which is harvested); and 

(2) For types 32, 41, 51, 52, and 61 means 
the season average price for the applicable 
type of tobacco, (such price will be the 
season average price for the current crop 
year for any unit or part thereof which is 
harvested) and may be established by 
including the value of sold and unsold 
production. 

e. Planting means transplanting the 
tobacco plant from the bed into the field. 


Done in Washington, DC on August 14, 
1989. . 
John Marshall, 
Manager, Federal Crop Insurance 
Corporation. 
[FR Doc. 89-19552 Filed 8-18-89; 8:45 am] 
BILLING CODE 3410-08-M 


Agricultural Marketing Service 


7 CFR Part 920 
{Docket No. FV-89-092] 


Kiwifruit Grown in California; 
Expenses and Assessment Rate 


AGENCY: Agricultural Marketing Service, 
USDA. 
ACTION: Proposed rule. 


SUMMARY: This proposed rule would 
authorize expenditures and establish an 
assessment rate under Marketing Order 
920 for the 1989-90 fiscal period. 
Authorization of this budget would 
enable the Kiwifruit Administrative 
Committee to incur expenses that are 
reasonable and necessary to administer 


the program. Funds to administer this 
program would be derived from 
assessments on handlers. 

DATES: Comments must be received by 
August 31, 1989. 

ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this proposal. Comments . 
must be sent in triplicate to the Docket 
Clerk, Fruit and Vegetable Division, 
AMS, USDA, P.O. Box 96456, Room 
2525-S, Washington, 20090-6456. 
Comments should reference the docket 
number and the date and page number 
of this issue of the Federal Register and 
will be available for public inspection in 
the Office of the Docket Clerk during 
regular business hours. 

FOR FURTHER INFORMATION CONTACT: 
Robert F. Matthews, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, AMS, USDA, P.O. 
Box 96456, Room 2525-S, Washington, 
DC 20090-6456, telephone 202-447-2431. 
SUPPLEMENTARY INFORMATION: This rule 
is proposed under Marketing Agreement 
and Order No. 920 (7 CFR Part 920) 
regulating the handling of kiwifruit 
grown in California. The marketing 
agreement and order are effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674), hereinafter referred to as the Act. 

This proposed rule has been reviewed 
under Executive Order 12291 and 
Departmental Regulation 1512-1 and has 
been determined to be a “non-major” 
rule under criteria contained therein. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
proposed rule on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf. 
Thus, both statutes have small entity 
orientation and compatibility. 

There are approximately 145 handlers 
of California kiwifruit under Marketing 
Order No. 920, and approximately 1,225 
kiwifruit producers. Small agricultural 
producers have been defined by the 
Small Business Administration (13 CFR 
121.2) as those having annual gross 
revenues for the last three years of less 
than $500,000, and small agricultural 
service firms are defined as those whose 
gross annual receipts are less than 
$3,500,000. The majority of the handlers 
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and producers may be classified as 
small entities. 

The budget of expenses for the 1989- 
90 fiscal year was prepared by the 
Kiwifruit Administrative Committee 
(committee), the agency responsible for 
local administration of the order, and 
submitted to the Department of 
Agriculture for approval. The members 
of the committee are handlers and 
producers of California kiwifruit. They 
are familiar with the committee’s needs 
and with the costs of goods, services, 
and personnel in their local area, and 
are thus in a position to formulate an 
appropriate budget. The budget was 
formulated and discussed in a public 
meeting. Thus, all directly affected 
persons have had an opportunity to 
participate and provide input. 

The assessment rate recommended by 
the committee was derived by dividing 
anticipated expenses by expected 
shipments of kiwifruit. Because that rate 
is applied to actual shipments, it must 
be established at a rate which will 
produce sufficient income to pay the 
committee’s expected expenses. 

The committee met on July 19, 1989, 
and unanimously recommended a 1989- 
90 budget of $136,293. This compares 
with $129,025 last year. Major increases 
this year include $8,528 for salaries and 
benefits, $1,100 for staff vehicle expense, 
and $2,100 for scales to check weight. 
Partially offsetting these increases are 
decreases of $1,000 for controlled buys 
to check for compliance and $4,300 for 
maturity test equipment. 

The. committee also recommended an 
assessment rate of $0.0075 per 7%- 
pound tray or equivalent, down from 
$0.0125 last year. This rate, when 
applied to anticipated. shipments of 9 
million trays, would yield $67,500 in 
assessment income. This, when 
combined with $68,793 from interest 
income and the reserve, would provide 
adequate funds for budgeted expenses. 
Operating reserve funds, currently at 
$192,046, would be reduced to 
approximately one fiscal period’s 
expenses by the end of the 1989-90 
fiscal year. 

While this proposed action would 
impose some additional costs on 
handlers, the costs are in the form of 
uniform assessments on all handlers. 
Some of the additional costs may be 
passed on to producers. However, these 
costs would be offset by the benefits 
derived from the operation of the 
marketing order. Therefore, the 
Administrator of the AMS has 
determined that this action would not 
have a significant economic impact on a 
substantial number of small entities. 
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This action should be expedited 
because the committee needs to have 
sufficient funds to pay its expenses 
which are incurred on a continuous 
basis. The 1989-90 fiscal period for the 
program began on August 1, 1989, and 
the marketing order requires that the 
rate of assessment for the fiscal period 
apply to all assessable kiwifruit handled 
during the fiscal period. In addition, 
handlers are aware of this action which 
was recommended by the committee as 
a public meeting. Therefore, it is found 
and determined that a comment period 
of less than 30 days is appropriate 
because the budget and assessment rate 
approval for this program needs to be 
expedited. 


List of Subjects in 7 CFR Part 920 
California, Kiwifruit, Marketing 
agreements and orders. 
For the reasons set forth in the 
preamble, it is proposed that 7 CFR Part 
920 be amended as follows: 


PART 920—KIWIFRUIT GROWN IN 
CALIFORNIA 


1. The authority citation for 7 CFR 
Part 920 continues to read as follows: 

Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 

2. A new § 920.205 is added to read as 
follows: 


§ 920.205 Expenses and assessment rate. 
Expenses of $136,293 by the Kiwifruit 

Administrative Committee are 

euthorized, and an assessment rate of 

$0.0075 per 7¥-pound tray or equivalent 

of kiwifruit is established for the fiscal 

period ending July 31, 1990. Unexpended 

funds may be carried over as a reserve. 
Dated: August 15, 1989. 

William J. Doyle, 

Acting Deputy Director, Fruit and Vegetable 

Division. 

[FR Doc. 89-19539 Filed 8-18-89; 8:45 am] 

BILLING CODE 3410-02-M 


7 CFR Part 947 
[Docket No. FV-89-075] 


irish Potatoes Grown in Designated 
Areas in California and 

Proposed Rule To Revise Handling 
Requirements for Certain Smail Sized 
Potatoes and Establish 
Requirements for Shipments to 
Processors 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Proposed rule. 


SUMMARY: This proposed rule would 
eliminate current pack and reporting 
requirements associated with shipments 
of small non-red-skinned potatoes that 
otherwise grade at least U.S. No. 1. The 
objective of this action is to facilitate 
the movement of such potatoes to meet 
current consumer demand by relieving 
shippers from handling requirements 
that are no longer deemed necessary. 
This proposal would also establish 
reporting requirements for potatoes 
shipped for canning, freezing, prepeeling 
and other processing. The intent of this 
action is to provide assurance that 
potatoes shipped without regard to the 
size, quality and inspection 
requirements of the handling regulation 
are shipped to authorized exempt 
outlets: 
DATES: Comments must be received by 
September 20, 1990. 
ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this proposal to: Docket 
Clerk, Fruit and Vegetable Division, 
AMS, USDA, P.O. Box 96456, Room 
2525-S, Washington, DC 20090-6456. 
Three copies of all written material shall 
be submitted, and they will be made 
available for public inspection at the 
office of the Docket Clerk during regular 
business hours. All comments should 
reference the docket number and the 
date and page number of this issue of 
the Federal Register. 
FUR FURTHER INFORMATION CONTACT: 
Kenneth G. Johnson, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, AMS, USDA, P.O. 
Box 96456, Room 2525-S, Washington, 
DC 20090-6458, telephone (202) 447- 
5331. 
SUPPLEMENTARY INFORMATION: This rule 
is proposed under Marketing Agreement 
No. 114 and Marketing Order No. 947 [7 
CFR Part 947], both as amended, 
regulating the handling of potatoes 
grown in Modoc and Siskiyou Counties, 
California, and in all counties in Oregon, 
except Malheur County. The marketing 
agreement and order are authorized by 
the Agricultural Marketing Agreement 
Act of 1837, as amended (7 U.S.C. 601- | 
674), hereinafter referred to as the Act. 

This proposed rule has been reviewed 
under Executive Order 12291 and 
Departmental Regulation 1512-1 and has 
been determined to be a “non-major” 
rule under criteria contained therein. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
proposal on smail entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of. 
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business subject to such actions in order 
that small business will not be unduly or 
disproportionately burdened. Marketing 
orders issued pursuant to the Act, and . 
rules issued thereunder, are unique in 
that they are brought about through 
group action of essentially small entities 
acting on their own behalf. Thus, both 
statutes have small entity orientation 
and compatibility. 

There are approximately 50 handlers 
of Oregon-California potatoes subject to 
regulation under the marketing order, 
and approximately 470 producers in the 
production area. The Smafii Business 
Administration (13 CFR 121.2) has 
defined small agricultural producers as 
those having annual gross revenue for 
the last three years of less than $500,000, 
and small agricultural service firms are 
defined as those whose gross annual 
receipts are less than $3,500,000. The 
majority of handlers and producers of 
Oregon-California potatoes may be 
classified as small entities. 

The 1988 crop of potatoes grown in 
the production area totalled 23,623,460 
hundredweight (cwt.). About 36 percent 
of the crop (6,553,575 cwt.) was shipped 
to fresh markets, and an additional 22 
percent was used for seed. The 
remaining 42 percent of the crop was 
utilized primarily in processing outlets. 
Potatoes shipped to fresh markets are 
required to meet the handling 
requirements specified in 7 CFR 
§ 947.340 (as amended at 53 FR 2996, 
February 3, 1988, and 53 FR 49113, 
December 6, 1988). The current 
requirements are that potatoes grade at 
least U.S. No. 2 and, if shipped within 
the continental United States, be at least 
2 inches in diameter or 4 ounces in 
weight. Potatoes shipped to export 
destinations must meet a minimum 
diameter of 1% inches and are not 
subject to grade requirements. 

Currently, red-skinned varieties of 
potatoes may be shipped without regard 
to the minimum size requirements if they 
otherwise grade at least U.S. No. 1. Non- 
red-skinned potatoes that are 1% inches 
or less in diameter may be shipped if 
they grade at least U.S. No. 1, and are 
packed in containers of at least 50 
pounds. In addition, handlers who ship 
such potatoes must meet certain 
reporting requirements. Also included in 
the handling regulation are safeguard 
procedures for potatoes shipped to 
authorized exempt outlets, which are 
not required to meet the established 
quality and size requirements. 

At a meeting held on June 9, 1989, the 
Oregon-California Potato Committee 
(committee), which is responsible for 
local administration of the marketing 
order, recommended the following 
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changes in the existing requirements to 
become effective in late fall, when the 
1989-90 marketing season begins. 

Upon the basis of the committee's 

recommendation, this proposed rule - 

would revise the size requirements for 
non-red-skinned potatoes by providing 
that such potatoes that are 1% inches in 
diameter or smaller that otherwise grade 
at least U.S. No. 1 may be shipped, and 
by eliminating the pack and reporting 
requirements. This rule also proposes 
adding reporting requirements for all 
potatoes shipped for canning, freezing, 
prepeeling and other processing to 
assure that these potatoes for processing 
are shipped to exempt outlets. 

Until fairly recently, consumer 
demand for smaller sized potatoes was 
limited. Over the last several seasons, 
however, opportunities for marketing 
small, high quality potatoes have 
expanded. To determine the potential 
market demand for these potatoes and 
to promote market expansion, the 
handling regulation was amended in 
February 1987 (52 FR 7119) to relax the 
minimum size requirements for potatoes 
shipped under certain conditions. That 
action temporarily relaxed the minimum 
size requirements for high quality white 
potatoes handled for market expansion 
purposes and exempted all non-white 
fleshed varieties of potatoes from 
handling regulations under the order. 
These relaxed size requirements became 
effective February 3, 1988, on a 
continuous basis (53 FR 2995). Prior to 
shipping potatoes under these relaxed 
size requirements, handlers were 
required to apply for and obtain from 
the committee each marketing season a 
special purpose certificate authorizing 
shipment of the potatoes. In addition, 
handlers who shipped potatoes under 
the relaxed minimum size provisions 
were required to promptly report 
information requested by the committee 
relating to such shipments, including the 
grade and usage of the potatoes, once 
the shipments were concluded. The 
reporting requirements were designed to 
provide adequate safeguards to assure 
that the potatoes shipped under these 
provisions were shipped to the intended 
market for the purpose of market 
expansion, and to provide the committee 
with information necessary to monitor 
and evaluate the effects of such 
shipments on the overa!] market for 
Oregon-California potatoes. 

The committee reports that these 
actions, intended to further the 
development of new markets and 
expand marketing opportunities for 
Oregon-California potato growers and 
handlers, have proven successful. 
Shipments of the smaller sized potatoes 


have been well received and have not 
adversely impacted the market for 
larger-sized potatoes. Demand was 
particularly strong for small red-skinned 
potatoes, and in 1988 the safeguard 
provisions pertaining to such potatoes 
were eliminated (53 FR 31650). 

Based on an additional year of 
experience, the committee believes that 
shipping non-red-skinned potatoes that 
are 1% inches in diameter or less that 
otherwise grade at least U.S. No. 1 
should be permitted without the 
reporting and pack requirements. The 
reporting requirements have served their 
purpose and are no longer necessary. 
The deletion of 50-pound pack 
requirement would allow handlers to 
ship non-red-skinned potatoes in smaller 
containers. This would provide handlers 
with maximum flexibility in marketing 
such potatoes, and enable them to take 
advantage of current market demand. 
This proposed change would benefit 
consumers by providing them with a 
product they desire, and producers and 
handlers by increasing sales. The 
committee believes that permtting the 
shipment of small, high quality, non-red- 
skinned potatoes would not adversely 
affect the market for larger sized 
potatoes. 

The handling regulation specifies that 
potatoes shipped for certain exempt 
purposes are not required to meet the 
size and quality standards established 
for those shipped to commercial fresh 
market outlets. Among the exempt 
purposes are certified seed, livestock 
feed, and charity. Handlers shipping for 
these purposes are required to comply 
with established safeguard procedures. 
These include applying for and 
obtaining a Certificate of Privilege from 
the committee prior to making such 
shipments, and filing reports with the 
committee after such shipments are 
made. These requirements are in place 
to provide the committee with the 
information necessary to determine that 
potatoes shipped without regard to the 
fresh requirements enter authorized 
exempt outlets, and are not sold in fresh 
markets. 

All varieties of potatoes shipped for 
canning, freezing, prepeeling and other 
processing are also exempt from the size 
and quality requirements of the handling 
regulation. For such shipments, no 
handler reporting requirements are 
currently in effect. The regulation only 
provides that handlers making 
shipments for such purposes must ship 
them to persons or firms the committee 
has designated as manufacturers of 
potato products. The committee believes 
that the current requirement does not 
provide adequate assurance that the 


potatoes are actually shipped to 
designated processors. For that reason, 
it is proposed that handlers making 
shipments to these outlets be required to 
obtain a Certificate of Privilege from, 
and file shipment reports with, the 
committee. This procedure will enable 
the committee to ascertain compliance 
with the requirements of the handling 
regulation. 

Section 8e of the Agricultural 
Marketing Agreement Act of 1937 
requires that when certain domestically 
produced commodities, including Irish 
potatoes, are regulated under a Federal 
marketing order, imports of that 
commodity must meet the same or 
comparable grade, size, quality, or 
maturity requirements. Section 8e also 
provides that whenever two or more 
marketing orders regulating a 
commodity produced in different areas 
of the United States are concurrently in 
effect, the Secretary shall determine 
which of the areas produces the 
commodity in most direct competition 
with the imported commodity. Imports 
then must meet the quality standards set 
for that particular area. The import 
requirements for all non-red-skinned 
potatoes are based on those established 
under the marketing orders covering 
Virginia-North Carolina potatoes (M.O. 
953), Colorado Area No. potatoes (M.O. 
948), and Idaho-Eastern Oregon potatoes 
(M.O. 945). These proposed changes in 
the handling requirements for Oregon- 
California potatoes would not change 
the findings and determinations or 
provisions that appear in the potato 
import regulation (7 CFR 980.1). 

The information collection 
requirements contained in this proposed 
rule have been previously approved by 
the Office of Management and Budget 
(OMB) under the provisions of 44 U.S.C. 
chapter 35 and have been assigned OMB 
No. 0581-0112. This action would reduce 
the current information collection 
burden by eliminating the reporting 
requirements applicable to shipments of 
small, high quality non-red-skinned 
potatoes. The appropriate forms for 
reporting potatoes for processing have 
been submitted previously to the OMB 
for approval and are currently approved 
by OMB to be used for information 
collection purposes. 

Based on the above, the Administrator 
of the AMS has determined that this 
action would not have a significant 
economic impact on a substantial 
number of small entities. 


List of Subjects in 7 CFR Part 947 


Marketing agreements and orders, 
Potatoes, Oregon-California. 
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For the reasons set forth in the 
preamble, it is proposed that 7 CFR part 
947 be amended as follows: 


PART 947—POTATOES GROWN IN 
MODOC AND SISKIYOU COUNTIES, 
CALIFORNIA, AND ALL COUNTIES IN 
OREGON, EXCEPT MALHEUR COUNTY 


1. The authority citation for 7 CFR 
part 947 continues to read as follows: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended (7 U.S.C. 601-674). 


2. Section 947.340 is amended by 
revising paragraphs (b)(3) and (h)(3) to 
read as follows: 


§ 947.340 Handling regulation. 

(b) e @¢ @ 

(3) All non-red-skinned varieties of 
potatoes that measure 1% inches in 
diameter or less may be shipped if such 
potatoes otherwise grade at least U.S. 
No. 1. 


* * * * * 


zee 


(3) Each handler making shipments 
pursuant to paragraph (g)(7) of this 
section may ship such potatoes only to 
persons or firms designated as 
manufacturers of potato products by the 
committee pursuant to § 947.134. 
Further, each handler making such 
shipments shall obtain a Certificate of 
Privilege from the committee and shall 
promptly report each shipment to the 
committee on Special Purpose Shipment 
Report forms. 

Dated: August 15, 1989. 

William J. Doyle, 

Acting Deputy Director, Fruit and Vegetable 
Division. 

[FR Doc. 89-19540 Filed 8-18-89; 8:45 am] 
BILLING CODE 3410-02-M 


7 CFR Part 948 
[Docket No. FV-89-080] 


irish Potatoes Grown in Colorado; 
Proposed Rule To Establish Pack 
Requirements for Small Sized 
Potatoes and Revise Handling 
Requirements for Potatoes for Export 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Proposed rule. 


sumMaARY: This proposed rule would 
establish pack requirements to permit 
the shipment of potatoes with a 
minimum diameter of 1 inch and a 
maximum diameter of 1% inches, that 
otherwise grade at least U.S. No. 1, to 
fresh domestic and export markets. The 
objective of this action is to facilitate 


the movement of such potatoes to meet 
current consumer demand. This 
proposal would also establish a 
minimum grade requirement and revise 
the minimum size requirement for 
potatoes for export. The intent of this 
action is to require that all Colorado 
Area 2 potatoes, regardless of 
destination, meet the same minimum 
quality and size requirements 
established under the marketing order. 


DATES: Comments must be received by 
September 20, 1989. 


ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this proposal to: Docket 
Clerk, Fruit and Vegetable Division, 
AMS, USDA, P.O. Box 96456, Room 
2525-S, Washington, DC 20090-6456. 
Three copies of all written material shall 
be submitted, and they will be made 
available for public inspection at the 
office of the Docket Clerk during regular 
business hours. All comments should 
reference the docket number and the 
date and page number of this issue of 
the Federal Register. 


FOR FURTHER INFORMATION CONTACT: 
Kenneth G. Johnson, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, AMS, USDA, P.O. 
Box 96456, Room 2525-S, Washington, 
DC 20090-6456, telephone (202) 447- 
5331. 


SUPPLEMENTARY INFORMATION: This rule 
is proposed under Marketing Agreement 
No. 97 and Marketing Order No. 948 (7 
CFR part 948), both as amended, 
regulating the handling of Irish potatoes 
grown in Colorado. The marketing 
agreement and order are authorized by 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674), hereinafter referred to as the Act. 

This proposed rule has been reviewed 
under Executive Order 12291 and 
Departmental Regulation 1512-1 and has 
been determined to be a “non-major” 
rule under criteria contained therein. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
proposal on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf. 
Thus, both statutes have small entity 
orientation and compatibility. 
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There are approximately 100 handlers 
of Colorado Area 2 potatoes under this 
marketing order, and approximately 290 
potato producers. Small agricultural 
producers have been defined by the 
Small Business Administration (13 CFR 
121.1) as those having annual gross 
revenues for the last three years of less 
than $500,000, and small agricultural 
service firms are defined as those whose 
gross annual receipts are less than 
$3,500,000. The majority of handlers and 
producers may be classified as small 
entities. 

Shipments of the 1988 Colorado Area 
2 potato crop through May 1989, totalled 
13,339,680 hundredweight. Typically, 
about 97 percent of total shipments are 
to fresh markets and 3 percent to 
processors. 

By far, the majority of the potatoes 
shipped from the production area are of 
the Centennial Russet variety, which 
generally accounts for about 70 percent 
of the total. Approximately 24 percent is 
Russet Burbanks, five percent red 
varieties, and one percent other 
varieties. 

The grade composition of fresh market 
shipments averages about 65 percent 
U.S. No. 1, 20 percent U.S. Commercial, 
10 percent U.S. No. 2, and five percent 
U.S. No. 1/Size B. 

The handling requirements for fresh 
market shipments of Colorado Area 2 
potatoes are specified in 7 CFR 948.386 
(as amended at 53 FR 8145, March 14, 
1988; 54 FR 805, January 10, 1989; 54 FR 
961, January 11, 1989; and 54 FR 11419, 
March 21, 1989) and, with the exception 
of the maturity requirements, are in 
effect all year long. The current 
minimum grade, size, and maturity 
requirements provide that fresh potatoes 
be shipped under the following 
requirements. Round variety potatoes 
must grade at least U.S. No. 2 and be at 
least 2 inches in diameter. All long type 
potato varieties, except Centennial 
Russets, must grade at least U.S. No. 2 
and be at least 1% inches in diameter. 
Centennial Russets must grade U.S. No. 
2 or better and be at least 2 inches in 
diameter or 4 ounces in weight. All 
varieties of potatoes may be size B if 
they otherwise grade U.S. No. 1 or 
better. Size B potatoes have a minimum 
diameter of 1% inches and a maximum 
diameter of 2% inches. All varieties of 
potatoes being exported must be at ledst 
1% inches in diameter, and are not 
subject to a minimum grade 
requirement. Maturity requirements 
during the period August 25 through 
October 31 specify that potatoes grading 
U.S. No. 2 cannot be more than 
“moderately skinned” and potatoes 
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grading other than U.S. No. 2 cannot be 
more than “slightly skinned”. 

This proposed rule would revise 
current requirements to permit the 
shipment of potatoes ranging in size 
from 1 inch to 1% inches in diameter if 
such potatoes otherwise grade at least 
U.S. No. 1. This action would also 
require potatoes shipped for export to 
meet the same quality and size 
requirements as those shipped 
domestically. These changes were 
unanimously recommended at a meeting 
held June 15, 1989, by the Colorado 
Potato Administrative Committee, San 
Luis Valley Office (Area 2) (committee), 
which is responsible for local 
administration of the marketing order. 

In recent years, consumer demand for 
high quality, small-sized potatoes as a 
specialty food item has grown 
significantly. There is a specific market 
for high quality potatoes that are smaller 
than a size B, which range in size from 
1% to 2% inches in diameter. These 
smaller potatoes are referred to as 
“creamers”, and when available, often 
command premium prices. Consumer 
demand has continued to strengthen for 
these high quality, smaller potatoes 
particularly for those that are red- 
skinned. Virtually all round potatoes 
grown in Colorado Area 2 are red- 
skinned, which typically account for 
approximately five percent of the total 
crop. Centennial Russets and Russet 
Burbanks (long white varieties) are the 
other dominant varieties. There are 
minimal shipments of round white 
potatoes from this area. 

Given the changing market 
requirements, the committee has 
concluded that handlers should be 
provided the opportunity to ship 
“creamers”, which range in size from 1 
to 1% inches in diameter if they 
otherwise grade at least U.S. No. 1. This 
rule proposes revising the handling 
regulation accordingly. These 
“creamers” would have to be segregated 
from potatoes of larger size, and could 
not be commingled in the same 
container with those larger potatoes. 
This pack requirement. would enable 
shippers to fill specific orders for the 
small, high quality potatoes, without 
adversely affecting the market for larger 
potatoes. 

Currently, potatoes shipped to export 
markets are required to be at least 1% 
inches in diameter and are not subject to 
a minimum grade requirement. The 
committee reports that export 
opportunities for Colorado shippers are 
limited, but that some production area 
potatoes are exported to Mexico. 
Problems have arisen in recent seasons 
when ungraded potatoes, often of 
marginal quality, were destined for 


Mexico but were subequently diverted 
and actually sold in U.S, markets. The 
committee unanimously recommended 
that potatoes for export meet the same 
quality and size requirements as are 
imposed on potatoes sold in domestic 
markets. This action would provide 
assurance that only potatoes of 
acceptable quality and size enter 
commercial fresh market channels. 

Quality assurance is very important to 
the Colorado Area 2 potato industry. 
Providing the public with quality 
potatoes which are appealing and 
responsive to consumer trends is 
necessary in order to maintain market 
share. This proposed rule is expected to 
foster increased consumption and 
benefit Colorado Area 2 potato growers 
and handlers. 

Section 8e of the Agricultural 
Marketing Agreement Act of 1937 
requires that when certain domestically 
produced commodities, including Irish 
potatoes, are regulated under a Federal 
marketing order, imports of that 
commodity must meet the same or 
comparable grade, size, quality, or 
maturity requirements. Section 8e also 
provides that whenever two or more 
marketing orders regulating a 
commodity produced in different areas 
of the United States are concurrently in 
effect; the Secretary shall determine 
which of the areas produces the 
commodity in most direct competition 
with the imported commodity. Imports 
then must meet the quality standards set 
for that particular area. 

In the case of potatoes, the current 
import regulation (7 CFR 980.1) specifies 
that import requirements for long types 
be based on those in effect for potatoes 
grown in certain designated counties in 
Idaho, and Malheur County, Oregon (7 
CFR Part 945) during each month of the 
year. The import requirements for round 
white types are based on those in effect 
for potatoes grown in Southeastern 
States from June 5 to July 31 (7 CFR Part 
953), and on those in effect for potatoes 
grown in Colorado Area 3 for the 
remainder of the year (7 CFR Part 948). 

The quality standards imposed upon 
imports of red-skinned, round type 
potatoes are based on that type grown 
in Washington during the months of July 
and August (7 CFR Part 946). During the 
remainder of the year, the import 
requirements are based upon those in 
effect for potatoes grown in Colorado 
Area 2 (7 CFR Part 948). 

Because this proposed rule would 
establish a minimum size requirement of 
1 inch in diameter for all Colorado Area 
2 potatoes grading at least U.S. No. 1, 
and since import requirements for red- 
skinned varieties are based on those 
established for potatoes grown in 


Colorado Area 2, this change, if 
adopted, would also be applicable to 
imports of red-skinned, round type 
potatoes from September 1 to June 30 
each season. 

No change would be required in the 
language of § 980.1 or § 948.386(h) 
Applicability to imports or the findings 
and the determinations made therein. 

Based on the above, the Administrator 
of the AMS has determined that this 
action would not have a significant 
economic impact on a substantial 
number of small entities. 


List of Subjects in 7 CFR Part 948 
Marketing agreements and orders, 
Potatoes, Colorado. 


For the reasons set forth in the 
preamble, it is proposed that 7 CFR Part 
948 be amended as follows: 


PART 948—IRISH POTATOES GROWN 
IN COLORADO 


1. The authority citation for 7 CFR 
Part 948 continues to read as follows: 


Authority: Secs. 1-19, 48 Stat. 31. as 
amended; 7 U.S.C. 601-674. 


2. Section 948.386 is amended by 
revising paragraph (a)(5) and adding a 
new paragraph (a)(6) to read as follows: 


§ 948.386 Handling regulation. 
~ - - x & 


**¢ 


(a) 

(5) All varieties. 1-inch minimum 
diameter to 1% inches maximum 
diameter, if at least U.S. No. 1 grade. 

(6) None of the above categories of 
potatoes identified in subparagraphs 
(a)(1) through (a)(5) of this section may 
be commingled in the same bag or other 
container. 

* * * * * 

Dated: August 15, 1989. 
William J. Doyle, 
Acting Deputy Director, Fruit and Vegetable 
Division. 
[FR Doc. 89-19541 Filed 8-18-89; 8:45 am] 
BILLING CODE 3410-02-M 


7 CFR Part 989 
[Docket No. FV-89-057PR] 


Raisins Produced From Grapes Grown 
in California; Deletion of Conversion 
Factors for Partially Reconditioned 
Raisins 


AGENCY: Agricultural Markeing Service, 
USDA. 

ACTION: Proposed rule. 

SUMMARY: This proposed rule invites 


comments on deleting weight conversion 
factors that are applied when handlers 
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partially recondition raisins. This action 
was recommended by the Raisin 
Administrative Committee (RAC), the 
agency responsible for local 
administration of the order. The 
proposed change reflects current 
industry operations. 

DATES: Comments must be received by 
September 5, 1989. 

ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this proposal to: Docket 
Clerk, Fruit and Vegetable Division, 
AMS, USDA, Room 2525-S, P.O. Box 
96456, Washington, DC 20090-6456. 
Three copies of all written material shall 
be submitted, and they will be made 
available for public inspection in the 
Office of the Docket Clerk during regular 
business hours. All comments should 
reference the docket number and the 
date and page number of this issue of 
the Federal Register. 

FOR FURTHER INFORMATION CONTACT: 
Martha B. Ransom, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, AMS, USDA, Room 
2525-S, P.O. Box 96456, Washington, DC 
20090-6456; telephone: (202) 447-5120. 
SUPPLMENTARY INFORMATION: This 
proposed rule is issued under Marketing 
Agreement and Order No. 989 (7 CFR 
Part 989), both as amended, regulating 
the handling of raisins produced from 
grapes grown in California. The . 
agreement and order are effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674), hereinafter referred to as the Act. 

This rule has been reviewed under 
Executive Order 12291 and 
Departmental Regulation No. 1512-1 and 
has been determined to be a “non- 
major” rule under criteria contained 
therein. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
rule on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf. 
Thus, both statutes have small entity 
orientation and compatibility. 

There are approximately 23 handlers 
of raisins who are subject to regulation 
under the raisin marketing order and 
approximately 5,000 producers in the 
regulated area. Small agricultural 


producers have been defined by the 
Small Business Administration (13 CFR 
121.2) as those having gross annual 
revenues for the last three years of less 
than $500,000, and small agricultural 
service firms (handlers) are defined as 
those whose gross annual receipts are 
less than $3,500,000. A majority of 
producers and a minority of handler of 
California raisins may be classified as 
small entities. 

This proposed rule invites comments 


‘on deleting certain weight conversion 


factors under the federal marketing 
order for California raisins. This action 
would delete the conversion factors that 
are applied when handlers partially 
recondition raisins. This action was 
unanimously recommended by the RAC. 

When handlers acquire raisins from 
producers, all payments are made on the 
basis of the creditable weight of the lot 
of raisins. The creditable weight is 
based on the net natural condition 
weight, adjusted for the presence of 
substandard raisins and the maturity of 
the raisins in the lot. Paragraph (d) of 
§ 989.58 of the marketing order requires 
the Federal inspection of raisins 
acquired or received by handlers. 
Inspectors determine if the raisins meet 
minimum grade and condition 
requirements established under the 
marketing order. Determining the 
maturity of the raisins and the presence 
of substandard raisins are part of the 
inspection process. 

In order to convert the net weight of 
reconditioned or partially reconditioned 
raisins to a natural condition weight, 
factors have been established, in 
§ 989.601, for several varietal types of 
raisins. The natural condition weight is 
obtained by dividing the net weight of 
the raisins by the conversion factor. 

Two sets of conversion factors have 
been established to convert the weight 
of reconditioned raisins to a natural 
condition weight. There is one factor for 
partially reconditioned raisins (weight 
taken after passing through a steamer or 
blower) and one for fully processed 
raisins (weight aken after completion of 
processing). This proposed rule would 
delete the conversion factors for 
partially reconditioned raisins. The 
factors for fully processed raisins would 
remain unchanged. The conversion 
factors apply to Natural (sun-dried) 
Seedless raisins, Golden Seedless 
raisins, Dipped Seedless raisins, 
Muscats, Sultanas, Zante currants, and 
Oleate and Related Seedless raisins. 

Partial or dry reconditioning consists 
of passing the raisins through a vacuum 
or blower mechanism to remove 
substandard raisins, foreign material, 
large stems, and other debris. 
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As improvements in the minimum 
grade and condition standards for 
raisins have been implemented in recent 
seasons, producers have done more to 
prepare their raisins for delivery to 
handlers. More producers have 
purchased and are using shakers, some 
of which have vacuums or blowers 
installed, to assist in removing 
substandard raisins, foreign material, 
and large stems. Due to the cost of these 
investments, there are situations where 
producers with this equipment are 
“shaking” other producers’ raisins for a 
fee before the raisins are delivered to a 
handler. 

The industry is of the opinion that this 
activity should not be discouraged. 
Generally, producers can improve the 
maturity of the raisins delivered to a 
handler by removing substandard and 
very low maturity raisins. 

Presently, if a producer delivers to a 
handler raisins which fail due to 
substandard or foreign material, the 
producer has three options: (1) Take the 
raisins back and recondition them or 
have another producer recondition them; 
(2) leave the raisins at the handler’s 
premises and have the handler 
recondition them; or (3) have the raisins 
delivered to a dehydrator for 
reconditioning. The reconditioning 
process at the handler’s or dehydrator’s 
premises is performed under the 
surveillance of the Federal inspectors. If 
a handler reconditions the raisins by a 
process which has been identified as dry 
reconditioning or partially 
reconditioning the raisins, the handler is 
required to convert the weight of the 
raisins to a natural condition weight by 
applying a conversion factor. 

For example, a handler receives from 
a producer 100 tons of natural (sun- 
dried) seedless raisins and partially 
reconditions them. After partial 
reconditioning, the lot of raisins weighs 
80 tons. To determine the equivalent 
natural condition weight of the raisins, a 
conversion factor of 0.94 would be 
applied to the 80 tons. Eighty tons 
divided by 0.94 equals roughly 85.1 tons. 
Therefore, the producer would be 
credited with delivering 85.1 tons of 
natural condition raisins to the handler. 

However, if a producer delivers 80 
tons of partially reconditioned raisins to 
a handler, the conversion factor would 
not be applied. Thus, in this situation, 
the producer would receive credit for 
delivering only 80 tons of raisins. 

The dry reconditioning or partial 
reconditioning procedure used by 
handlers and dehydrators is virtually 
the same as the shaker systems with 
vacuums or blowers used by many 
producers, and no conversion factors 
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are applied to such producer processes. 
Whether raisins are subject to shakers 
or vacuums by handlers or producers, 
there is still some loss (shrinkage) when 
the raisins are ultimately processed by 
handlers. 

In addition, handlers who are required 
to apply a conversion factor to raisins 
are refusing to accept raisins for 
reconditioning since they must pay for 
more raisins after application of the 
conversion factors than they actually. 
have available after reconditioning. 
Thus, if the conversion factors for 
partially reconditioned raisins are not 
deleted, producers may lose a 
reconditioning source, have to pay extra 
handling costs, and need to seek 
alternative sources to remove the 
substandard raisins or foreign material 
which caused the raisins to fail the 
minimum grade and condition 
standards. 

To correct the situation, the 
Committee has recommended that the 
conversion factors no longer be applied 
to the weight of raisins partially 
reconditioned by handlers. This action 
would delete those factors and bring the 
regulation into line with current industry 
operations. 

Based on available information, the 
Administrator of the AMS has 
determined that issuance of this 
proposed rule would not have a 
significant economic impact on a 
substantial number of small entities. 

Interested persons are invited to 
submit their views and comments on 
this proposal. A 15-day comment period 
is considered approprite because the 
change, if adopted, should be in effect 
for as much of the new crop year, which 
begins on August 1, as possible. 


List of Subjects in 7 CFR Part 989 


California, Grapes, Marketing 
agreements and orders, Raisins. 

For the reasons set forth in the 
preamble, 7 CFR Part 989 is proposed to 
be revised as follows: 


PART 989—RAISINS PRODUCED 
FROM GRAPES GROWN IN 
CALIFORNIA 


1. The authority citation for 7 CFR 
Part 989 continues to read as follows: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended, 7 U.S.C. 601-674. 


2. Section 989.601 is revised to read as 
follows: 


§989.601 Conversion factors for raisin 
weight. 

The following factors for the named 
varietal types of raisins shall be used to 
convert the new weight of reconditioned 
raisins acquired by handlers as packed 


raisins to natural condition weight. The 
new weight of the raisins after the 
completion of processing shall be 
divided by the applicable factor to 
obtain the natural condition weight: 
Provided, That the adjusted weight does 
not exceed the original weight of the 
raisins prior to reconditioning; and 
Provided further, That, if the adjusted 
weight exceeds the original weight, the 
original weight will be used. 


Dated: August 15, 1989. 
William J. Doyle, 
Acting Deputy Director, Fruit and: Vegetable 
Division. 
[FR Doc. 89-19542 Filed 8-18-89; 8:45 am] 
BILLING CODE 3410-02-M 


DEPARTMENT OF TRANSPORTATION ~ 


Federal Aviation Administration 


14 CFR Part 39 
[Docket No. 89-NM-104-AD] 


Airworthiness Directives; Boeing 
Model 747 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This notice proposes to revise 
an existing airworthiness directive (AD), 
applicable to certain Boeing Model 747 
series airplanes, which currently 
requires inspection for cracks of the 
fuselage between body station (BS) 940 
and BS 1000 body crown crease beam 
and the intercostal structure, and repair, 
if necessary. Investigation has shown 
that the earlier-produced airplanes are 
designed differently in this area and are 
not subject to the addressed cracking. 
This revision would delete airplanes, 
line number 001 through 065, from the 
applicability of the existing rule. 

DATES: Comments must be received no 
later than September 20, 1989. 
ADDRESSES: Send comments on the 
proposal in duplicate to the Federal 
Aviation Administration, Northwest 
Mountain Region, Transport Airplane 


BEST COPY AVAILABLE 
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Directorate, ANM-103, Attention: 
Airworthiness Rules Docket No. 89-NM- 
104-AD, 17900 Pacific Highway South, 
C-68966, Seattle, Washington 98168. The 
applicable service information may be 
obtained from Boeing Commercial 
Airplanes, P.O. Box 3707, Seattle, 
Washington 98124. This information 
may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 17900 Pacific 
Highway South, Seattle, Washington, or 
Seattle Aircraft Certification Office, 
FAA, Northwest Mountain Region, 9010 
East Marginal Way South, Seattle, 
Washington. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Dan R. Bui, Airframe Branch, ANM- 
1208; telephone (206) 431-1919. Mailing 
address: FAA, Northwest Mountain 
Region, 17900 Pacific Highway South, C- 
68966, Seattle, Washington 98168. 


SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket 
number and be submitted in duplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this Notice may be changed 
in light of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing data for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA/public contact, 
concerned with the substance of this 
proposal, will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this Notice 
must submit a self-addressed, stamped 
post card on which the following 
statement is made: “Comments to 
Docket Number 89-NM-104-AD.” The 
post card will be date/time stamped and 
returned to the commenter. 


Discussion 


On March 28, 1989, the FAA issued 
AD 89-08-03, Amendment 39-6183 (54 
FR 13875; April 6, 1989), to require 
inspection for cracks of the fuselage 
between body station (BS) 940 and BS 
1000 body crown crease beam and the 
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intercostal structure on Boeing Model 
747 series airplanes, and repair if 
cracking is found. That action was 
prompted by reports of body crease 
beam web and/or outer tee chord cracks 
between. BS 940 and BS 1000, near 
stringer (S) 3 to S-8, lefi and right. The 
cracking was attributed to cyclic 
loading. Such cracking, if not detected 
and corrected, could cause in-flight 
airplane depressurization and inability 
of the airplane to sustain fail-safe loads. 
Since iasuance of that AD, the FAA 
has determined that the crease beam 
instalation on airplanes from line 
numbers 001 through 065 is a different 
configuration from the crease beam on 
airplanes after line number 065, and i is 


numbers 001 through 065 are not subject 
to the unsafe condition addressed in the 
existing AD. 

The FAA has reviewed and approved 
Boeing Service Bulletin 747-53-2297, 
Revision 1, dated January 26, 1989, 
which deletes airplanes line number 001 
through 065 from the effectivity of the 
original issue dated June 30, 1988. 

Since the unsafe condition which 
required the issuance of AD 89-08-03 
would not exist or develop on airplanes 
line number 001 through 065, the FAA 
proposes to revise the AD to delete 
those airplanes from the applicability. 

There are approximately 65 Model 747 
series airplanes of the affected design in 
the worldwide fleet which would no 
longer be affected by this AD; it is 
estimated that 48 of those airplanes are 
of U.S. registry. The actions 
the existing AD take approximately 16 
manhours per airplane to accomplish, at 
an average labor cost would be $40 per 
manhour. Based on these figures, the 
total cost impact of this AD on U.S. 
operators would be reduced by $30,720. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels af government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this propesal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “major rule” under Executive 
Order 12291; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
26, 1979); and (3) if promulgated, will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 


criteria of the Regulatory Flexibility Act. 
A copy of the draft evaluation prepared 
for this action is contained in the 
regulatory docket. A copy ef it may be 
obtained from the Rules Decket. 


List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Safety. 
The Propesed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend 14 CFR Part 39 of the 
Federal Aviation Regulations as follows: 


PART 39—[AMENDED] 


1. The authority citation for Part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354{a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
Jatuary 12, 1983); and 14 CFR 11.89. 


§39.13 [Amended] 

2. Section 39.13 is amended by 
amending AD 89-08-03, Amendment 39- 
6183 (54 FR 13875; April 6, 1989}, by 
revising the applicability statement to 
read as follows: 


Boeing: Applies to Model 747 series 
airplanes, listed in Boeing Service 
Bulletin 747-53-2297, dated June 30, 1988, 
certificated in any category, except line 
number 001 through 065. Compliance 
required as indicated, unless previously 
accomplished. 


All persons affected by this directive 
who have not already received the 
appropriate service documents from the 
manufacturer may obtain copies upon 
request to Boeing Commercial 
Airplanes, P.O. Box 3707, Seattle, 
Washington 98124. These documents 
may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 17900 Pacific 
Highway South, Seattle, Washington, or 
Seattle Aircraft Certification Office, 
9010 East Marginal Way South, Seattle, 
Washington. 

Issued in Seattle, Washington, on August 
11, 1989. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 89-19553 Filed 8-18-89; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 71 
[Airspace Docket No. 89-ASW-27] 


Proposed Revision of Transition Area, 
Chickasha, OK 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
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action: Notice of proposed rulemaking. 
SUMMARY: This notice proposes to revise 
the transition area located at Chickasha, 
OK. The development of a new standard 
instrument approach procedure (SIAP) 
to the Chickasha Municipal Airport, 
Chickasha, OK, utilizing the Chickasha 
Nondirectional Radio Beacon (NDB), has 
made this proposed revision necessary. 
The intended effect of this proposal i is to 
provide adequate controlled airspace for 
aircraft executing this new SIAP to the . 
Chickasha Municipal Airport. 


DATES: Comments must be recieved on 


.or before October 9, 1989. 


AppRreEsses: Send comments on the 
proposal in triplicate to: Manager, 
Airspace and Procedures Branch, Air 
Traffic Division, Southwest Region, 
Docket No. 88-ASW-27, Department of 
Transportation, Federal Aviation 
Administration, Fort Worth, TX 76193- 
0530. 

The official docket may be examined 
in the Office of the Regional Counsel, 
Southwest Region, Federal Aviation 
Administration, 4400 Blue Mound Road, 
Fort Worth, TX. 


FOR FURTHER INFORMATION CONTACT: 
Bruce C. Beard, Airspace and 
Procedures Branch, Department of 
Transportation, Federal Aviation 
Administration, Fort Worth, TX 76193- 
0530; telephone: (817) 624-5561. 


SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested parties are invited to 
participate in this proposd rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, economic, environmental, 
and energy aspects of the proposal. 
Communications should identify the 
airspace docket and be submitted in 
triplicate to the address listed above. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Airspace Docket No. 88-ASW-27.” The 
postcard will be date/time stamped and 
returned to the commenter. All 
communications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rule. The proposal 
contained in this notice may be changed 
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in the light of comments received. All 
comments submitted will be available 
for examination in the Office of the 
Regional Counsel, 4400 Blue Mound 
Road, Fort Worth, TX, both before and 
after the closing date for comments. A 
report summarizing each substantive 
public contact with FAA personnel 
concerned with this rulemaking will be 
filed in the docket. 


Availability of NPRM’s 


Any person may obtain a copy of this 
notice of proposed rulemaking (NPRM) 
by submitting a request to the Manager, 
Airspace and Procedures Branch, 
Department of Transportation, Federal 
Aviation Administration, Fort Worth, 
TX 76193-0530. Communications must 
identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRM’s should also request a copy of 
Advisory Circular No. 11-2A which 
describes the application procedure. 


The Proposal 


The FAA is considering an 
amendment to § 71.181 of the Federal 
Aviation Regulations (14 CFR part 71) to 
revise the existing Chickasha, OK, 
Transition Area. The development of a 
new NDB RWY 17 SIAP to the 
Chickasha Municipal Airport, utilizing 
the Chickasha NDB, has necessitated 
this proposed revision. This proposal 
would add a new 2-statue mile arrival 
extension north of the existing transition 
area. The intended effect of this action 
is to provide adequate controlled 
airspace for aircraft executing the new 
NDB RWY 17 SIAP to the Chickasha 
Municipal Airport. Section 71.181 of part 
71 of the Federal Aviation Regulations 
was republished in Handbook 7400.6E 
dated January 3, 1989. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to: 
keep them operationally current. It, 
therefore—(1) Is not a “major rule” 
under Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that this rule, when 
promulgated, will not have a significant 
impact on a substantial number of small 
entities under the criteria of the 
Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 71 
Aviation safety, Transition areas. 
The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me, the FAA proposes to 
amend part 71 of the Federal Aviation 
Regulations (14 CFR part 71) as follows: 


PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS 


1. The authority citation for part 71 
continues to read as follows: 

Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12, 1983); 14 
CFR 11.69. 


§ 71.181 [Amended] 
2. Section 71.181 is amended as 
follows: 


Chickasha, OK [Amended] 

By adding to the end of the current legal 
description: and within 3 miles each side of 
the 016° bearing of the Chickasha NDB 
(latitude 35°06'13” N., longitude 99°58’15" W.), 
extending from the 6,5-mile radius area to 8.5 
miles north of the Chickasha NDB. 

Issued in Fort Worth, TX, on August 7, 
1989. 

Larry L. Craig, 

Manager, Air Traffic Division, Southwest 
Region. 

[FR Doc. 89-19558 Filed 8-18-89; 8:45 am] 
BILLING CODE 4910-13-M 


Federal Highway Administration 
23 CFR Part 635 

[FHWA Docket No. 85-11] 

RIN 2125-AB37 


Labor and Empicyment; Prevailing 
Wage Rates 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 


ACTION: Withdrawal of notice of 
proposed rulemaking. 


SUMMARY: The FHWA is withdrawing 
the notice of proposed rulemaking 
(NPRM) on prevailing wage rates, 50 FR 
39137, September 27, 1985, and is closing 
Docket No. 85-11. The proposed 
amendment would have precluded the 
payment of Federal-aid funds for excess 
costs due to State prevailing wage rates 
higher than that determined by the 
Secretary of Labor. This action is being 
taken based on the comments received. 
DATES: This withdrawal is effective on 
August 21, 1989. 
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FOR FURTHER INFORMATION CONTACT: 
Mr. Stuart A. Bender; Office of the Chief 
Counsel, 202-366-0780, or Mr. William 
A. Weseman, Chief, Construction and 
Maintenance Division, Office of 
Highway Operations, (202) 366-0392, 
Federal Highway Administration, 400 
Seventh Street SW., Washington, DC 
20590. Office hours are from 7:45 a.m. to 
4:15 p.m., ET, Monday through Friday, 
except legal holidays. 


SUPPLEMENTARY INFORMATION: The 
Federal statute commonly known as the 
Davis-Bacon Act (40 U.S.C. 276, et seg.) 
requires that laborers and mechanics 
employed on Federal construction work 
be paid not less than a “prevailing 
wage” to be determined by the 
Secretary of Labor. Such wage rates are 
extended to construction projects on 
Federal-aid highway systems by 23 
U.S.C. 113. 

The FHWA, in seeking to obtain 
uniform prevailing wage rate 
determinations, decided to review State- 
determined prevailing wage rates. As a 
result of such review, the FHWA 
published a notice of proposed 
rulemaking (NPRM) in the Federal 
Register on September 27, 1985 (50 FR 
39137), and requested that comments be 
submitted to Docket No. 85-11 on or 
before November 12, 1985. 

Sixty-six comments were received in 
response to the NPRM. Of the comments 
received, 43 expressed opposition to the 
proposed rulemaking and 20 expessed 
support. Three respondents while not 
expressing support, had no objection to 
the proposed rule. Twenty-three of the 
comments were from State highway or 
public works agencies. Of these, 16 
opposed the proposed rule and 7 
supported it. Three Congressmen 
expressed opposition as did the 
California Senate Committee on 
Transportation. Eight construction 
industry respondents supported the 
proposed rule while 14 labor groups or 
representatives opposed it. 

Several of the commenters expressed 
concern that the proposal would be too 
cumbersome in its operation and would 
necessitate the establishment of a new 
bureaucracy within the State 
government to conduct the numerous 
wage rate surveys and handle the 
extensive, additional paperwork 
required under the proposal. 

In addition to these comments, other 
commenters expressed concern over the 
problems that would be encountered 
with the enforcement of the proposal. 
Based on the review of docket 
comments and a further review of the 
notice, the FHWA hereby withdraws the 
notice of proposed rulemaking published 
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in the Federal Register on September 27, 
1985 (50 FR 39137). 

A regulatory information number 
(RIN) is assigned to each regulatory 
action listed in the Unified Agenda of 
Federat Regulations. The Regulatory 
Information Service Center publishes 
the Unified Agenda in April and 
October of each year. The RIN number 
contained in the heading of this 
document can be used to cross reference 
this action with the Unified Agenda. 

Authority: 23 U.S.C. 112, 113, 114, 117, 128 
and 315; 31 U.S.C. 6505; 42 U.S.C. 3334, 4231- 
4233, 4601 ef seg.; 49 CFR 1.48fb). 

(Catalog of Federal Domestic Assistance 
Program Number 20.205, Highway Planning 
and Construction. The regulations 
implementing Executive Order 12372 
regarding intergovernmental consultation on 
Federal programs and activities apply to this 
program.) 

List of Subjects in 23 CFR Part 635 


Government contracts, Grant 
programs—transportation, Highways 
and roads, Wage rates. 

Issued om: August 11, 1989. 

R.D. Morgan, 

Executive Director. 

[FR Doc. 89-19617 Filed 8-18-89; 8:45 am] 
BILLING CODE 4910-22-M 


Coast Guard 


33 CFR Part 117 
[CGD5-69-39] 


Drawbridge Operation Regulations; 
Spa Creek, MD 


AGENCY: Coast Guard, DOT. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: At the request of the 
Maryland Department of . 
Transportation, the Coast Guard is 
considering changing the regulations 
that govern the operation of the $181 
drawbridge across Spa Creek at mile 0.4, 
in Annapolis, Maryland, by further 
restricting the number of bridge 
openings during the weekday evening 
rush hours, and by expanding the 
current seasonal restrictions for 
Saturdays and Sundays by requiring the 
bridge to open on the hour and half hour 
year-round on Saturdays, Sundays, and 
holidays. This change also would 
impose additional opening restrictions 
during the summer weekday hours 
between the morning and evening rush 
hour periods. The morning rush hour 
restrictions remain the same. The 
changes to these regulations are, to the 
extent practical and feasible, intended 
to provide for regularly scheduled 
drawbridge openings to help reduce 


motor vehicle traffic delays and 
congestion on the roads and highways 
linked by this drawbridge. 


DATES: Comments must be received on 
or before October 5, 1989. 


ADDRESSES: Comments should be 
mailed to Commander (ob), Fifth Coast 
Guard District, 431 Crawford Street, 
Portsmouth, Virginia 23704-5004. The 
comments and other materials 
referenced in this notice will be 
available for inspection and copying at 
the above address, Room 507, between 
8:00 a.m. and 4:00 p.m., Monday through 
Friday, except Federal holidays. 
Comments may be hand-delivered to 
this address. 


FOR FURTHER INFORMATION CONTACT: 
Ann B. Deaton, Bridge Administrator, 
(304) 398-6222. 

SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in this rulemaking by 
submitting written views, comments, 
data, or arguments. Persons submitting 
comments should include their names 
and addresses, identify the bridge, and 
give reasons for concurrence with or any 
recommended changes to the proposal. 
The Commander, Fifth Coast Guard 
District, will evaluate all 
communications received and determine 
a final course of action on this proposal. 
The proposed regulations may be 
changed based on comments received. 


Drafting Information 


The drafters of this notice are Linda L. 
Gilliam, Project Officer, and LCDR 
Robin K. Kutz, Project Attorney. 


Discussion of Proposed Regulations 


The Maryland Department of 
Transportation has requested further 
regulation of the drawbridge across Spa 
Creek at mile 0.4 in Annapolis, 
Maryland. The request specified that 
from April 1 through November 30, the 
bridge would be closed Monday through 
Friday, except holidays, from 7:30 a.m. 
to 9:00 a.m., and from 4:30 p.m. to 7:30 
p.m., with on-demand openings at 6:00 
p.m. and 7:00 p.m. for vessels waiting to 
pass through the bridge. Between the 
hours of 9:00 a.m. and 4:30 p.m,, the 
draw would be opened on the hour and 
half-hour. From December 1 to March 31, 
the draw would be closed to vessel 
traffic from 7:30 a.m. to 9:00 a.m. and 
from 4:30 p.m. to 6:30 p.m., Monday 
through Friday, except holidays. From 
9:00 a.m. to 4:30 p.m., and from 6:30 p.m. 
to 7:30 a.m., the draw would open on 
demand. The Department also has 
requested that bridge openings be 
limited to the hour and half-hour on 


Saturdays, Sundays and holidays, year-_ . 
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round. The rest of the time the draw 
would be required to open on demand. 

The current regulations for this 
drawbridge (33 CFR 117.571) restrict 
bridge openings from 7:30 a.m. to 9:00 
a.m. and from 4:30 p.m. to 6:00 p.m., 
Monday through Friday, year-round, 
except Federal and State holidays. From 
10:00 a.m. to 5:00 p.m. on Saturdays and 
Sundays from May 1 to November 1. 
current regulations require openings for 
vessels waiting to pass through the 
bridge only on the hour and half-hour. 
From 5:00 p.m. to 10:00 a.m., on 
Saturdays and Sundays from May 1 to 
November 1, and the remainder of the 
time during the rest of the year, the 
draw is only required to open on 
demand. 

The Maryland Department of 
Transportation's request for additional 
regulations was based on an increase in 
vessel traffic that has been causing 
excessive bridge openings, resulting in 
increased traffic congestion. The 
Department submitted a copy of the 
drawlogs for the Spa Creek Bridge 
covering the period January 1987 
through December 1987. The logs have 
been reviewed for the months of April 
through November, which is the 
requested period for extending the 
weekday evening rush hours for an 
additional hour and a half. During the 
hours of 6:00 p.m. to 7:30 p.m., Monday 
through Friday, draw openings averaged 
61 per month. Since there are an average 
of 22 week days per month, the bridge 
experienced 2.7 openings per day during 
this time period. 

The Maryland Department of 
Transportation conducted a field survey 
on May 23, 1988. By using a 4-minute 
opening-closing cycle, the Department 
calculated that 107 vehicles would 
queue up in the Northbound land and 95 
in the Southbound lane for each 
opening. The Department also 
conducted a traffic count on August 16, 
1988, which revealed that, from 6:00 p.m. 
to 7:00 p.m., 1423 vehicles crossed the 
bridge Northbound and 1453 crossed 
Southbound. Using the same 4-minute 
opening-closing cycle, 95 vehicles would 
be queued up Northbound and 97 
vehicles would be queued up 
Southbound for every opening occurring 
during this time period. 

The above statistics reveal the need to 
further restrict draw openings during 
weekday evening rush hours based on 
the data submitted for review. The 
Coast Guard concurs with the Maryland 
Department of Transportation's request 
to extend the evening closure period 
with openings at 6:00 p.m. and 7:00 p.m. 
However, the Coast Guard believes thet 
the evening rush hour restrictions shou! d 
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be extended only from May 1 to Octaber 
31, and not fram April 1 te November 30, 
as requested by the Department. The 
statistics for draw openings and vehicle 
counts submitted by the Department do 
not justify extending the weekday 
evening rush hours during April and 
November. In April, the Spa Creek 
drawbridge only opened 30 times and in 
November it only opened 5 times during 
the evening rush-hour period under 
consideration. The draw logs also were 
reviewed for the months of December, 
January, February and March to 
ascertain whether the Department's 
request to extend the evening rush hours 
by 30.minutes during these months was 
justified. Based.on the figures gathered 
from the logs for these months, 
extending the evening rush hours by a 
half-hour cannot be granted. The logs 
revealed the Spa Creek Bridge only 
opened 3 times in De , Tone in 
January, once in February, and 13 times 
in March during the extended rush hour 
period. 

The Maryland Department of 
Transportation also has requested that 
the draw open on the hour and half-hour 
year-round on Saturdays, Sundays and 
holidays. The current regulations restrict 
draw openings in this manner on 
Saturdays and Sundays from May 1 to 
November 1, from 10:00 a.m. to 5:00 p.m. 
While the proposed restrictions on 
bridge openings on weekends and 
holidays year-round will impose an 
additional burden on vessel operators, 
the Coast Guard believes these 
restrictions will not unduly restrict 
vessel passage through the bridge. 


Federalism Assessment 


This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612, and it has been determined that 
the proposed rule will not raise 
sufficient federalism implications to 
warrant the preparation of a Federalism 
Assessment. 


Economic Assessment and Certification 


These proposed regulations are not 
considered major under Executive Order 
12291 on Federal Regulation nor 
significant under Department of 
Transportation regulatory policies and 
procedures (44 FR 11034; February 26, 
1979). The economic impact of the 
proposal is expected to be so minimal 
that a full regulatory evaluation is 
unnecessary. The proposed regulation 
will have no effect on commercial 
navigation or on any industries that 
depend on waterborne transportation. 
Because the economic impact of this 
proposal is expected to be minimal, the 
Coast Guard certifies that, if adopted, it 


will not have a significant economic 
impact on a substantial number of small 
entities. 


Environmental Impact 


This rulemaking has been thoroughly 
reviewed by the Coast ‘Guard and it has 
been determined to be categorically 
excluded from further environmental 
documentation in accordance with 
section 2.B.2.g. of Commandant 
Instruction M16475.1B. A Categorical 
Exclusion Determination statement has 
been prepared and has been placed in 
the rulemaking docket. 


List of Subjects in 33 CFR Part 117 
Bridges. 
Regulations 


In consideration of the foregoing, fhe 
Coast Guard proposes to amend Part 117 
of Title 33, Code of Federal Regulations, 
as follows: 


PART 117—DRAWBRIDGE 
OPERATION REGULATIONS 


1. The authority citation for Part 117 
continues to read as follows: 


Authority: 33 U.S.C. 499; 49 CFR 1.46; 33 
CFR 1.05-1(g); 33 CFR 117.43. 


2. Section 117.571 is revised to read as 
follows: 


§ 117.571 Spa Creek. 

The S181 bridge, mile 4.0, at 
Annapolis, Maryland: 

(a) From May 1 to October 31, é 
Monday through Friday, except Federal 
and State holidays: 

(1) The draw shall remain closed from 
7:30 a.m. to 9:00 a.m. and from 4:30 p.m. 
to 7:30 p.m., except the draw shall open 
at 6:00 p.m. and 7:00 p.m. for any vessels 
waiting to pass. 

(2) The draw shall open on. the hour 
and the half hour, from 9:00 a.m. to 4:30 


p.m. 

(3) The draw shall open on signal from 
7:30 p.m. to 7:30 a.m. 

(b) From November 1 to April 30, 
Monday through Friday, except Federal 
and State holidays: 

(1) The draw shall remain closed from 
7:30 a.m. to 9:00 a.m. and from 4:30 p.m. 
to 6:00 p.m. 

(2) The draw shall open on signal from 
9:00 a.m. to 4:30 p.m. and from 6:00 p.m. 
to 7:30 a.m. 

(c) On Saturdays, Sundays, and 
holidays, year-round, the draw shall 
open on the hour and half-hour for 
vessels waiting to pass. 

(d) The draw shall always open on 
signal for public vessels of the United 
States, State or local vessels used for 
public safety, tugs with tows, and 
vessels in distress. 


Dated: August:3, 1988. 
P.A. Welling, 
Rear Admiral, U.S. Coast Guard, Commander, 
Fifth Coast. Guard District. 
[FR Doc. 69-29544 Filed 8-18-69; 8:45 am] 
BILLING CODE 4910-14-M 


DEPARTMENT OF VETERANS 
AFFAIRS 


38 CFR Part 4 
RIN 2900-AE 14 


Schedule for Rating Disabilities; The 
Genitourinary System 

AGENCY: Department of Veterans 
Affairs. 


ACTION: Advance notice of proposed 
rulemaking. 


SUMMARY: The Department af Veterans 
Affairs (VA) is issuing an advanced 
notice of proposed rulemaki 

concerning that portion of the Schedule 
for Rating Disabilities which deals with 
disabilities of the genitourinary system. 
This ANPRM is necessary because of a 
General Accounting Office (GAO) study 
and recommendation that the medical 
criteria in the rating schedule be 
reviewed and updated as necessary. The 
intended effect of this ANPRM is to 
solicit and obtain the comments and 
suggestions of various interest groups 
and the general public on necessary 
additions, deletions and revisions of 
terminology and how best to proceed 
with a systematic review of the medical 
criteria used to evaluate disabilities of 
the genitourinary system. Other body 
systems will be subsequently scheduled 
for review until the medical criteria in 
the entire rating schedule has been 
analyzed and updated. 

DATES: Written comments and 
submissions in response to this ANPRM 
must be received by VA on or before 
October 20, 1989. 

ADDRESSES: Interested persons and 
organizations are invited to submit 
written comments and suggestions 
regarding this ANPRM to the Secretary 
of Veterans Affairs (271A), Department 
of Veterans Affairs, 810 Vermont 
Avenue, NW, Washington, DC 20420. All 
written submissions will be available 
for public inspection only in the 
Veterans Services Unit, Room.132, at the 
above address and only between the 
hours of 8:00 a.m. and 4:30 p.m Monday 
through Friday (except holidays) until 
October 30, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Robert M. White, Chief, Regulations 
Staff (211B), Compensation and Pension 
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Service, Veterans Benefits 
Administration, (202) 233-3005. 
SUPPLEMENTARY INFORMATION: In 
December 1988 the GAO published a 
report entitled Veterans Benefits: Need 
to Update Medical Criteria Used in 
VA's Disability Rating Schedule (GAO/ 
HRD-89-28). After consulting numerous 
medical professionals and VA rating 
specialists GAO concluded that a 
comprehensive and systematic plan was 
needed for reviewing and updating VA's 


Schedule for Rating Disabilities (38 CFR- 


Part 4). The medical professionals noted 
outdated terminology, ambiguous 
impairment classifications and the need 
to add a number of medical conditions 
not presently in the rating schedule. VA 
rating specialists noted that for some 
disorders they would prefer more 
medical criteria for distinguishing 
between various levels of severity and 
that inconsistent ratings may result 
when unlisted conditions had to be 
rated by analogy to other listed 
disorders. The GAO recommended that 


VA prepare a plan for a comprehensive 
review of the rating schedule and, based 
on the results, revise the medical criteria 
accordingly. It is also recommended that 
VA implement a procedure for 
systematically reviewing the rating 
schedule to keep it updated. VA agreed 
to both recommendations, and this 
ANPRM is the first step in a 
comprehensive rating schedule review 
plan which will ultimately be converted 
into a systematic, cyclical review 
process. 

This ANPRM is the first stage in VA's 
consideration of what regulatory action 
to take, if any, with respect to revising 
and updating that portion of the rating 
schedule dealing with disabilities of the 
genitourinary system (38 CFR 4.115 and 
4.115a). While we do not wish to limit 
comments in any way, it should be 
noted that our primary concern in this 
ANPRM is the medical criteria used to 
evaluate genitourinary disabilities and 
not the percentage evaluations presently 
assigned to each level of severity. 
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Interested organizations are invited to 
submit comments and suggestions for 
revising current medical criteria, adding 
additional disabilities and/or deleting 
certain rarely encountered disorders or 
transferring them to other sections of the 
rating schedule. Submissions may run 
the gamut from narrative discussions of 
individual rating criteria to wholesale 
format changes and substitute rating 
schedules. Where changes are 
suggested, we would also appreciate a 
recitation as to the scientific or medical 
authority for such changes. Early 
submissions will expedite the comment 
review process and are encouraged. 


List of Subjects in 38 CFR Part 4 


Handicapped, Pensions, Veterans. 
Approved: August 2, 1989. 
Edward J. Derwinski, 
Secretary of Veterans Affairs. 
[FR Doc. 89-19627 Filed 8-18-89; 8:45 am] 
BILLING CODE 8320-01-M 





Notices 


This section of the FEDERAL REGISTER 
contains documents other than rules or 


DEPARTMENT OF AGRICULTURE 


Animai and Plant ‘Heafth Inspection 
Service 


[Decket No. 89-141] 


Receipt of a Permit Application for 
Release into the Environment of 
Genetically Engineered Organisms 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 


Done in Washington, BC, this 15th day of 
August 1989. 
Larry B. Slagle, 
Acting Administrator, a and Plant 
Health Jnspection Servi 
{FR Doc. 89-18603 fastie-se-ss 8:45 am] 
BILLING CODE ‘3410-34-4 


Forest Service 


National Environmental Poticy Act, 
Revised Policy and Procedures 


AGENCY: Forest Service, USDA. 


ACTION: Notice of interim policy and 
procedures. 


SUMMARY: Interim Directive No. 17 to 
Forest Service Manual Chapter 1950 
gives broad guidance to Forest Service 
field officers on categorically excluding 
proposed actions from documentation in 
an environmental impact statement 
(ELS) or environmental assessment {EA). 
Interim Directive No. 2 te Forest Service 
Handbook 1909.15, Enwirommenta! 
Procedures Handbook, provides 
technical and procedural direction on 
how to document a categorical 
exclusion decision in a Decision Memo 


ACTION: Notice. 


SUMMARY: We are advising the public 


that an application fer a permit to 
release genetically engineered 
organisms inte the environment is being 
reviewed by the Animal and Plant 
Health Inspection Service. The 
application has been submitted in 
accordance with 7 CFR part 340, which 
regulates the introduction of certain 
genetically engineered organisms and 
products. 

FOR FURTHER INFORMATION CONTACT: 
Mary Petrie, Program Analyst, 
Biotechnology, Biologics, and 
Environmental Protection, 
Biotechnology Permit Unit, Animal and 
Plant Health Inspection Service, U:S. 
Department of Agriculture, Room 844, 
Federal Building, 6505 Belcrest Road, 
Hyattsville, MD 20782, (301) 436-7612. 
SUPPLEMENTARY INFORMATION: The 
regulations in 7'‘CFR part 340, 


and tists the categories of actions that, 
based.on experience and environmental 
analysis, may be categorically excluded 
from documentation in an ELA er EA. 
Because it contained new guidance the 
Forest Service published ID No. 2 in the 
Federal Register on March 3, 1989 (54 FR 
9073-8075); but, because it did not 
contain new information or direction, 
did not publish ID No. 17. Therefore, the 
Forest Service is publishing Interim 
Directive (ID) No. 17 and republishing 
Interim Directive No. 2 to.end confusion 
created when ID No. 17 was not 
published simultaneously with ID No. 2. 
EFFECTIVE DATES: Interim Directive No. 
2 was effective February 28, 1989, and 
Interim Directive No. 17 was effective 
March 22, 1989. 

FOR FURTNER INFORMATION CONTACT: 
Mikel Shilling, Environmental 
Coordination Specialist, Fonest Service, 
USDA, P.O. Box 96090, Washington, DC 
20680-6090, phone (202) 447-4708. 
SUPPLEMENTARY INFORMATION: On 
January 23, 1989, the Secretary of 
Agriculture gave notice of adoptian of 
final rules {36 CFR part 217} providing a 
revised administrative appeal process. 
Those rules established a new type of 
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“Introduction of Organisms and 
Products Through Genetic Engineering 
Which Are Plant Pests or Which There 
Is Reason to Believe Are Plant Pests,” 
require a person to obtain a permit 
before introducing fimporting, moving 
interstate, or releasing into the 
environment}, in the United States, 
certain genetically engineered 
erganisms and products that are 
considered “regulated articles.” The 
regulations set forth procedures for 
obtaining a permit for the release inte 
the environment of a regulated article, 
and for obtaining a limited permit for 
the importation or interstate movement 
of a regulated article. 

Pursuant to these regulations, the 
Animal and Plant Health Inspection 
Service has received and is reviewing 
the following application for a penmit to 
release genetically engineered 
organisms into the environment: 


decision decument—a Decision Memo— 
which was to be used to decument a 
decision to categorically exclude a 
proposed action from documentation in 
an environmental impact statement 
(EIS) or environmental assessment (EA). 

On Friday, March 3, 1989 (54 FR 9073- 
9075), the Forest Service published a 
notice informing the public that it was 
issuing Interim Directive No. 2:'to FSH 
1909.15 giving instructions to Forest 
Service personnel on when and how to 
prepare a Decision Memo. included in 
the interim directive were the categories 
of actions typically excluded from 
documentation in an E1S or EA which 
had previeusty been issued as part of 
Interim Directive No. 16 to Forest 
Service Manual Chapter 1950. To avoid 
redundant direction, 1D No. 16 was 
removed upon issuance of ID No. 2, and 
a new ID No. 17 was subsequently 
issued that retained the broad direction 
on categorical exclusions previously in 
ID No. 16 and provided cross reference 
to the new ID No. 2. 

The Forest Service gave notice of ID 
No. 2 in the Federal Register in 
accordance with Council on 
Environmental Quality regulations, 40 
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CFR 1507.3, but did not publish ID No. 17 
because it was a re-issuance of residual 
direction from ID No. 16 which had been 
published August 5, 1988 (53 FR 29505). 
The agency has become aware that 
failure to publish ID No. 17 has led to 
confusion both inside and outside the 
agency. To end the confusion and _ 
questions, the agency is publishing ID 
No. 17 and republishing ID No. 2. The 
documents as they appear in the Forest 
Service Manual and Handbook are set 
out at the end of this notice. 

As noted when Interim Directive No. 2 
was published, the agency is not 
requesting public comment on this 
interim policy and procedure at this time 
because a comprehensive revision of 
Forest Service policy and procedure on 
implementation of the National 
Environmental Policy Act is underway 
and will soon be published for public 
comment. 


Dated: August 15, 1989. 
John A. Leasure, 
Acting Deputy Chief, Programs and 
Legislation. 


Forest Service Manual 
Washington, DC 
Interim Directive No. 17 


March 22, 1989. 

Duration: One year. 

Chapter: 1950—Environmental Policy 
and Procedures 

Posting Notice: Last ID was No. 16 to 
FSM 1950, which is being removed. 

Remove: ID No. 16, FSM 1950, dated 
8/1/88 

This interim directive provides broad 
guidance for determining if an action 
may be categorically excluded from 
documentation in an environmental 
impact statement or an environmental 
assessment, It is a reissuance of ID No. 
16, dated August 1, 1988, except that the 
categories of actions which have been 
determined not to have a significant 
effect on the human environment have 
been removed and have been reissued 
as Interim Directive No. 2 to chapter 20 
of Forest Service Handbook 1909.15. 

1952.2—Categorical Exclusion From 
Documentation In An Environmental 
Impact Statement Or An Environmental 
Assessment. (40 CFR 1508.4) In addition 
to the seven categories of actions __ 
excluded from documentation in 7 CFR 
1b.3 (sec. 26, FSH 1909.15), certain other 
actions may be categorically excluded 
from documentation in an 
environmental impact statement or an 
environmental assessment. To 
determine if an action may be 
categorically excluded, an 
environmental analysis, including 


scoping, must be conducted (FSH 
1909.15, ch. 10 and 20). _ , 

The guide for determining whether an 
action may be categorically excluded is 
the significance of the effects (40 CFR 
1508.27). In unusual circumstances an 
action that normally might be 
categorically excluded may have a 
significant environmental effect on the 
quality of the human environment and 
require an environmental impact 
statement. Unusual circumstances might 
involve the potential for impacts on 
threatened and endangered species; 
critical habitat; flood plains; wetlands; 
and specially designated areas, such as 
wilderness, wilderness study areas, or 
roadless areas designated for further 
planning. 

Typical classes and representative 
examples of actions that might be 
categorically excluded are listed in 
chapter 20 (ID No. 2, dated February 28, 
1989). Experience and environmental 
analysis indicate that these actions and 
classes usually do not significantly 
affect the quality of the human 
environment, individually or 
cumulatively. The typical classes 
include most forest management 
activities that normally could be 
categorically excluded. Proposed 
actions considered for categorical 
exclusion which are not clearly within a 
typical class must have no more 
environmental impact than those which 
are. 

Interested and affected persons must 
be informed in an appropriate manner 
(40 CFR 1506.6 and FSM 1950.3) of a 
decision to proceed with an action that 
has been categorically excluded. 

Direction on development of project 
files and preparation of a decision 
memo to document a decision to 
proceed with an action categorically 
excluded is found in chapter 20 of FSH 
1909.15. 


Forest Service Handbook 
Washington, DC 


FSH 1909.15—Environmental Policy and 
Procedures Handbook 


Interim Directive No. 2 


February 28, 1989. 

Duration: One year. 

Chapter: 20—Environmental Analysis 

Posting Notice: Last ID was No. 1, 
which has expired. 

On February 22, 1989, the new 
administrative appeal procedures at 36 
CFR part 217 became effective. Section 
217.3 of the new rules provides that 
decisons documented in a Decision 
Memo, Decision Notice, or Record of 
Decision may be appealed under the 
rules in part 217. A Decision Memo is a 
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new type of environmental document to 
be prepared by Forest Service 
employees. In order to implement the 
new appeal rules, it is necesary to 
provide interim direction on when a 
Decision Memo should be prepared and 
on the format and content of this type of 
decision-document. 

For ease of use and consistency of 
implementation, this interim directive 
(ID) also integrates guidance on 
categorical exclusions with the guidance 
on how and when to prepare a Decision 
Memo. Specifically, this ID (1) 
enumerates the categories established 
by the Department of Agriculture at 7 
CFR 1b.3 as categorically excluded from 
documentation in. an EIS er EA; (2) 
identifies the categories of actions for 
which a project file and Decision Memo 
must be prepared; (3) defines the . 
content of a project file; and (4) requires 
notice of a decision to proceed with an 
action that has been categorically 
excluded from documentation. The 
direction on categorical exclusions is 
identical to that issued in ID No. 16 to 
FSM 1950, dated August, 1988, which is 
being removed by separate posting 
notice. 

26—Categories of Actions Excluded 
from Documentation in an EIS or EA (40 
CFR 1508.4). 

26.1—Categories for Which a Project 
File and a Decision Memo Are Not 
Required. A project file is not required 
for the categories of actions listed in 
sections 26.1a and 26.1b. However, a 
project file may be established for such 
an action at the discretion of the 
responsible official. 

26.1a—Categories Established by the 
Secretary. The rules at 7 CFR 1b.3 
exclude from documentation in an 
environmental impact statement (EIS) or 
an environmental assessment (EA) the 
following categories of actions: 


§1b.3 Categorical Exclusions 


(a) The following are categories of 
activities which have been determined not to 
have a significant effect on the human 
environment and are excluded from the 
preparation of environmental assessments 
(EA's) or environmental impact statements 
(EIS's), unless individual agency procedures 
prescribe otherwise. 

(1) Policy development, planning and 
implementation which relate to routine 
activities, such as personnel, organizational 
changes, or similar administrative functions; 

(2) Activities which deal solely with the 
funding of programs, such as program budget 
proposals, disbursements, and transfer or 
reprogramming of funds; 

(3) Inventories, research activities, and 
studies, such as resource inventories and 
routine data collection when such actions are 
clearly limited in context and intensity; 
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(4) Educational and informational programs 
and activities; 

(5) Civil and criminal law enforcement and 
investigative activities; 

(6) Activities which are advisory and 
consultative to other agencies and public and 
private entities, such as legal counseling and 
representation; ; 

(7) Activities related to trade 
representation and market development 
activities abroad. 


26.1b—Categories Established by the 
Chief. The following categories of 
routine administrative and maintenance 
actions normally do not individually or 
cumulatively have a significant effect 
(40 CFR 1508.22) on the quality of the 
human environment and, therefore, may 
be categorically excluded from 
documentation in an environmental 
impact statement (EIS) or environmental 
assessment (EA): 

1. Administrative actions, such as 
road and area closures; restrictions on 
travel or use, such as camping, boating, 
or hunting; and posting signs and 
markers. 

2. Construction of low-impact 
facilities or improvements, such as 
auxiliary support buildings or other 
structures; picnic areas and 
campgrounds; temporary and other low- 
standard roads, such as traffic service 
level “D” roads (FSH 7709.56); and trails. 

3. Repair and maintenance activities, 
such as on buildings, grounds, trails, 
rights-of-way, and range improvements. 

26.2—Categories of Actions for Which 
a Project File and a Decision Memo Are 
Required. Maintain a project file and 
prepare a Decision Memo for the 
following categories of proposed 
actions: 

1. Low-impact silvicultural activities 
that are limited in size and duration and 
that primarily use existing roads and 
facilities, such as firewood and 
miscellaneous forest product sales; 
salvage, thinning, and small harvest cuts 
of less than 100,000 board feet or less 
than 10 acres; site preparation; and 
planting and seeding. 

2. Low-impact range management 
activities, such as fencing, seeding, and 
installing water facilities. 

3. Issuance or modification of 
authorizations or agreements for such 
uses of lands or facilities as road 
maintenance and additional use of 
existing roads, rights-of-way, and 
easements. 

4. Low-impact pest management 
activities, such as suppressing nuisance 
insects and poisonous plants in 
campgrounds and picnic areas; 
controlling cone and seed insects in 
seed orchards; and fumigating to control 
weeds in nurseries. 


5. Mineral and energy activities of 
limited size, duration, and degree of 
disturbance, such as preliminary 
exploration and removal of small 
mineral samples. 

6. Fish and wildlife management 
activities, such as improving habitat, 
installing fish ladders, and stocking 
native or established species. 

7. Transfer of interests in land, such 
as sales, exchanges, or interchanges 
pursuant to the Small Tracts Act; 
purchases and gifts; and small transfers 
and trades with other Federal agencies. 

26.2a—Content of Project File. As a 
minimum, a project file on a proposed 
action as listed in sec. 26.2 should 
include: 

1. A list of the names of interested and 
affected people, groups, and agencies 
contacted during scoping; 

2. The results of scoping and the 
subsequent environmental analysis; 

3. A copy of the Decision Memo (sec. 


4. A list of the people, agencies, and 
groups notified of the decision; 

5. Other notice used to inform 
interested and affected persons of the 
decision to proceed with or to 
implement an action that has been 
categorically excluded. 

27—Documentation of Decisions ina 
Decision Memo. A Decision Memo is not 
required if a proposed action has been 
categorically excluded from 
documentation in an environmental 
impact statement or an environmental 
assessment under categories in section 
26.1a (7 CFR 1b.3) or section 26.1b of this 
chapter. However, interested and 
affected persons must be informed in an 
appropriate manner (sec. 11.5). 

A Decision ‘Memo is required if the 
proposed action has been categorically 
excluded from documentation in an EIS 
or EA under the categories listed in 
section 26.2. These decisions are subject 
to review under 36 CFR 217.6. 

27.1—Format and Content. The format 
of the Decision Memo is not intended to 
replicate the format of a correspondence 
memorandum (FSH 6209.12). Generally, 
Decision Memos should conform to the 
following format and content although 
sections may be combined or rearranged 
in the interest of clarity and brevity. 

1. Heading. The heading consists of 
the following elements: 

(a) Title of document—"Decision 
Memo.” 

(b) The title of the proposed action. 

(c) The location of the proposed 
action (including the Forest Service 
administrative unit, county, and state). 
In some cases, including the legal land 
description is appropriate. 

2. Proposed action. Describe the 
proposed action, the decision to be 


implemented, and reasons for making 
the decision. F 

3. Scoping and public involvement. 
Describe the scoping process used and 
the issues identified. It may be 
appropriate to identify or refer to the 
interested and affected agencies, 
organizations, and persons contacted. 

4. Reasons for categorically excluding 
the proposed action. This section 
includes: 

(a) Identification of the category (sec. 
26) into which the proposed action falls. 

(b) Finding that no extraordinary 
circumstances exist that might cause the 
action to have significant effects. 

5. Findings required by other laws. 
Include any findings required by any 
other laws. For example, findings of 
consistency with the forest plan, 
suitability, and vegetation management 
required by the National Forest 
Management Act (FSM 1922.41 and FSH 
1909.12, sec. 5.3). 

6. Implementation date. Include the 
date when the responsible official 
intends to implement the decision (sec. 
51). 

7. Administrative review or appeal 
opportunities. State whether the 
decision is subject to review or appeal, 
cite the applicable regulations (36 CFR 
part 217), and identify when and where 
to file a request for review or appeal. 

8. Contact person. Include the name, 
address, and phone number of the 
Forest Service employee who can supply 
further information about the decision. 

9. Signature and date. The responsible 
official must sign and date the Decision 
Memo on the date the decision is made. 

27.2—Notice and Distribution of 
Decision Memo. Distribute the Decision 
Memo in a manner designed to inform 
agencies, organizations, and persons 
interested in or affected by the proposed 
action. 

1. For decisions subject to appeal 
under 36 CFR part 217, the responsible 
official shall promptly mail the Decision 
Memo to those who, in writing, have 
requested it, and to those who are 
known to have participated in the 
decisionmaking process. 

2. The responsible official may 
provide other forms of notice, including 
legal notice in newspapers of general 
circulation in the area where the 
proposed action is to be implemented. 

When required by E.O. 12372, send 
copies to the State Single Point of 
Contact or, in cases where a State has 
elected not to establish a Single Point of 
Contact, the State official(s) involved. 


[FR Doc. 89-19580 Filed 8-18-89; 8:45 am] 
BILLING CODE 3410-11-M 
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DEPARTMENT OF COMMERCE 


Agency Information Collection Under 
Review by the Office of Management 
and Budget (OMB) 


DOC has submitted to OMB for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. chapter 35). 


Agency: Bureau of Export 
Administration (BXA). 

Title: Delivery Verification Certificate. 

Form Number: BXA-647P; OMB No. 
0694-0016. 

Type of Request: Extension of the 
expiration date of a currently 
approved collection. 

Burden: 500 respondents; 133 total 
reporting/recordkeeping hours (125 
hours Form BXA-647P, 8 hours for 
recordkeeping). Average time per 
respondent is fifteen minutes for Form 
ITA-647P. 

Needs and Uses: Foreign governments 
sometimes require U.S. Importers of 
strategic commodities to furnish their 
foreign supplier with a U.S. Delivery 
Verification Certificate validating that 
the commodities shipped to the U.S. 
were in fact received. This procedure 
increases the effectiveness of controls 
over exports of strategic materials. 

Affected Public: Businesses or other for- 
profit institutions, small businesses or 
organizations. 

Frequency: On Occasion. 

Respondent's Obligation: Required to 
obtain a benefit. 

OMB Desdk Officer: Donald Arbuckle, 
395-7340. 


Copies of the above information 
collection proposal can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals, (202) 377-3271, 
Department of Commerce, Room 6622, 
14th and Constitution Avenue, NW., 
Washington, DC 20230. 

Written comments and 
recommendations for the proposed 
information collection should be sent to 
Donald Arbuckle, OMB Desk Officer, 
Room 3208 New Executive Office 
Building, Washington, DC 20503. 


Dated: August 15, 1989. 
Edward Michals, 


Department Clearance Officer, Office of 
Management and Organization. 


[FR Doc. 89-19583 Filed 8-18-89; 8:45 am] 
BILLING CODE 3510-CW-M 


Agency Information Collection Under 
Review by the Office of Management 
and Budget (OMB) 


DOC has submitted to OMB for 
clearance the following proposal for - 


collection of information under the 

provisions of the Paperwork Reduction 

Act (44 U.S.C. chapter 35) 

Agency: Bureau of Export 
Administration (BXA). 

Title: Approval of Triangular 
Transactions Involving Commodities 
Covered by a U.S. Import Certificate. 

Form Number: Export Administration 
Regulations, § 768.2({a}(8), (9), OMB- 
0694-0009. 

Type of request: Extension of the 
expiration date of a currently 
approved collection. 

Burden: 16 respondents, 9 reporting, 
recordkeeping hours. Approximate 
time per response is one-half hour. 

Needs and Uses: This collection 
provides a means to authorize 
approved imports to the U.S. to be 
transhipped to another destination 
instead of being imported to the U.S. 
as approved on the Import Certificate. 

Affected Public: Business or other for- ° 
profit institutions, small businesses or 
organizations. 

Frequency: On occasion. 

Respondent's Obligation: Required to 
obtain a benefit. 

OMB Desk Office: Donald Arbuckle, 
395-7340. 

Copies of the above information 
collection proposal can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals, (202) 377-3271, 
Department of Commerce, Room 6622, 
14th and Constitution Avenue, NW., 
Washington, DC 20230. 

Written comments and 
recommendations for the proposed 
information collection should be sent to 
Donald Arbuckle, OMB Desk Officer, 
Room 3208 New Executive Office 
Building, Washington, DC. 20503. 


Dated: August 15, 1989. 
Edward Michals, 
Departmental Clearance Officer, Office of 
Management and Organization. 
[FR Doc. 89-19584 Filed 8-18-89; 8:45 am] 
BILLING CODE 3510-CW-M 


Agency Information Collection Under 
Review by the Office of Management 
and Budget (OMB) 


DOC has submitted to OMB for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. chapter 35). 


Agency: Bureau of Export 
Administration. : 

Title: Application for Export License. 

Form Number: Form BXA-622P, OMB— 
0694-0005. 
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Type of Request: Extension of the 
expiration date of a currently 
approved collection. 

Burden: 77,980 respondents, 33,871 
reporting/recordkeeping hours. 
Approximate time per response is 25 
minutes. 

Needs and Uses: This collection is 
required in compliance with U.S. 
export regulations. The information 
given by U.S. exporters provides the 
basis for decisions to grant export 
licenses for exports of goods and 
technology that are controlled for 
reasons of national security and 
foreign policy. 

Affected Public: Businesses or other for- 
profit institutions; small businesses or 
organizations. 

Frequency: On occasion and 
recordkeeping. 

Respondent's Obligation: Required to 
obtain or retain a benefit. 

OMB Desk Officer: Donald Arbuckle, 
395-7340. 


Copies of the above information 
collection proposal can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals, (202) 377-3271, 
Department of Commerce, Room 6622, 
14th and Constitution Ave., NW., 
Washington, DC 20230. 

Written comments and 
recommendations for the proposed 
information collection should be sent to 
Donald Arbuckle, OMB Desk Officer, 
Room 3208 New Executive Office 
Building, Washington, DC 20503. 


Dated: August 15, 1989. 
Edward Michals, 
Departmental Clearance Officer, Office of 
Management and Organization. 
[FR Doc. 89-19585 Filed 8-18-89; 8:45 am] 
BILLING CODE 3510-CW-M 


Bureau of Export Administration 
[Case No. OEE-1-88] 


Wilfried Lange and PPC Computer 
Handles GmbH; Order Renewing 
Temporary Denial of Export Privileges 


The Office of Export Enforcement, 
Bureau of Export Administration, United 
States Department of Commerce 
(Department), pursuant to the provisions 
of § 788.19 of the Export Administration 
Regulations, 15 CFR parts 768-799 (the 
Regulations),' issued pursuant to the 


© 


1 Effective October 1, 1988, the Export 
Administration Regulations were redesignated as 15 
CFR parts 768-799 (53 FR 37751, September 28, 
1988). The transfer merely changed the first number 
of each part from “3” to “7”. Until such time as the 
Code of Federal Regulations is republished, the 
Regulations may be found in 15 CFR parts 368-399 
(1988). 
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Export Administration Act of 1979, as 
amended (50 U.S.C-A. 2401-2420 (Supp. 
1989)) (the Act), has asked the Assistant 
Secretary for Export Enforcement 2 to 
renew an order temporarily denying all 
United States export privileges to 
Wilfried Lange (Lange), individually and 
doing business as Purchasing Pool 
Company (PPC) and PPC Computer 
Handles GmbH (PCH). The initial order 
was issued on April 20, 1988 (53 FR 
15253, April 28, 1988). It was renewed 
effective June 20, 1988 (53 FR 23294, June 
21, 1988), and was renewed again on 
August 19, 1988 (53 FR 32639, August 26, 
1988), October 18, 1988 (53 FR 43249, 
October 26, 1988), December 17, 1988 (53 
FR 52207, December 27, 1988) and 
February 15, 1989 (54 FR 7459, February 
21, 1989). 

In its renewal request of July 25, 1989, 
the Department states that, since the 
time the initial temporary denial order 
was issued, and for much of the time the 
renewals have been in effect, the 
Department has conducted an 
investigation into Lange’s dealings in 
U.S.-origin commodities. The 
Department expects a final resolution of 
this matter in the not too distant future. 


The Department continues to believe, 
however, that Lange’s past pattern of 
conduct demonstrates that there is a 
likelihood that he will commit future 
violations of the Act and the 
Regulations. Accordingly, for the 
reasons set forth below, the Department 
believes that, until this matter is finally 
resolved, Lange’s export privileges 
should continue to be temporarily 
denied. 

First, the Department states that, on 
numerous occasions since the end of 
1985, Lange has reexported, without the 
required reexport authorization, U.S.- 
origin computers which are controlled 
for reasons of national security from 
West Germany to Austria, Yugoslavia 
and Hungary. 

The Department also asserts that 
Lange has provided it with false and 
misleading information. Specifically, in 
response to a request from the 
Department that Lange identify the firms 
who purchased U.S.-origin equipment 
from him, Lange provided the 
Department with false invoices in an 
effort to hide the fact that he had 
reexported controlled U.S.-origin 
commodities from West Germany 
without the required reexport 
authorization. 


2 In accordance with Department Organization 
Order 50-1, dated March 23, 1988, the Assistant 
Secretary for Export Enforcement is now the 
Department official who issues and renews 
temporary denial orders. 


In addition, the Department states 
that a contrast for two U.S.-origin 
computers, which are controlled for 
reasons of national security, exists 
between PPC and a Czechoslovakian 
foreign trading firm. The Department 
also believes that Lange and PPC may 
have attempted to fulfill that contract by 
trying to obtain, under the name of PPC 
Computer Handles GmbH, two U.S.- 
origin DEC VAX 8350 computer systems 
from a supplier in the United Kingdom. 

The Department continues to believe 
that Lange's past activities establish _ 
that the violations of the Act and the 
Regulations which Lange is suspected of 
having committed were deliberate and 
covert and are likely to occur again 
unless appropriate action is taken to 
reduce the likelihood that Lange, PPC, 
and PCH can continue to acquire U.S.- 
origin goods either inside or outside of 
the United States. In addition, the 
Department believes that renewal of the 
temporary denial order is necessary to 
give notice to companies in the United 
States and abroad that they should 
cease dealing with Lange, PPC, and PPC 
Computer Handles GmbH in 
transactions involving U.S.-origin goods. 

Therefore, based on the showing 
made by the Department in its request 
for renewal, which neither Lange, PPC, 
nor PCH has opposed, I find that an 
order temporarily denying export 
privileges to Lange, PPC, and PCH is 
necessary in the public interest to 
prevent an imminent violation of the Act 
and the Regulations and to give notice to 
companies in the United States and 
abroad to cease dealing with Lange, 
PPC, and PCH in goods and technical 
data subject to the Act and the 
Regulations in order to reduce the 
substantial likelihood that Lange, PPC, 
and PCH will continue to engage in 
activities which are in violation of the 
Act and the Regulations. 

Accordingly, it is hereby Ordered 

I. All outstanding validated export 
licenses in which Wilfried Lange, 
Purchasing Pool Company, or PPC 
Computer Handles GmbH appear or 
participate, in any manner or capacity, 
are hereby revoked and shall be 
returned forthwith to the Office of 
Export Licensing for cancellation. 
Further, all of Lange’s, PPC’s, and PCH’s 
privileges of participating, in any 
manner or capacity, in any special 
licensing procedure, including, but not 
limited to, distribution licenses, are 
hereby revoked. 

II. Respondents Wilfried Lange, 
Purchasing Pool Company and PPC 
Computer Handles GmbH, all with an 
address at AM Stelg 3, 8913 Schondorf, 
Federal Republic of Germany, their 
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successors or assignees, officers, 
partners, representatives, agents, and 
employees hereby denied all privileges 
of participating, directly or indirectly, in 
any manner or capacity, in any 
transaction involving commodities or 
technical data exported or to be 
exported from the United States, in 
whole or in part, or that are otherwise 
subject to the Regulations. Without 
limiting the generality of the foregoing, 
participation, either in the United States 
or abroad, shall include participation, 
directly or indirectly, in any manner or 
capacity: (a) As a party or asa 
representative of a party to any export 
license application submitted to the 
Department, (b) in preparing or filing 
with the Department any export license 
application or reexport authorization, or 
any document to be submitted 
therewith, (c) in obtaining or using any 
validated or general export license or 
other export control document, (d) in 
carrying on negotiations with respect to, 
or in receiving, ordering, buying, selling, 
delivering, storing, using, or disposing of, 
in whole or in part, any commodities or 
technical data exported from the United 
States, or to be exported, and (e) in 
financing, forwarding, transporting, or 
other servicing of such commodities or 
technical data. Such denial of export 
privileges shall extend only to those 
commodities and technical data which 
are subject to the Act and the 
Regulations. 

Ill. After notice and opportunity for 
comment, such denial of export 
privileges may be made applicable to 
any person, firm, corporation, or 
business organization with which Lange, 
PPC, or PCH is now or hereafter may be 
related by affiliation, ownership, 
control, position of responsibility, or 
other connection in the conduct of trade 
or related services. 

IV. No person, firm, corporation, 
partnership, or other business 
organization, whether in the United 
States or elsewhere, without prior 
disclosure to and specific authorization 
from the Office of Export Licensing 
shall, with respect to U.S.-origin 
commodities and technical data, do any 
of the following acts, directly or 
indirectly, or carry on negotiations with 
respect thereto, in any manner or 
capacity, on behalf of or in any 
association with Lange, PPC, or PCH or 
any related party, or whereby Lange, 
PPC, or PCH or any related party may 
obtain any benefit therefrom or have - 
any interest or participation therein, 
directly or indirectly: (a) Apply for, 
obtain, transfer, or use any license, 
Shipper’s Export Declaration, bill of 
lading, or other export control document 
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relating to any export, reexport, 
transshipment, or diversion of any 
commodity or technical data exported in 
whole or in part, or to be exported by, 
to, or for Lange, PPC, or PCH or any 
related party denied export privileges; 
or (b) order, buy, receive, use, sell, 
deliver, store, dispose of, forward, 
transport, finance, or otherwise service 
or participate in any export, reexport, 
transshipment, or diversion of any 
commodity or technical data exported or 
to be exported from the United States. 

V. In accordance with the provisions 
of § 788.19{e) of the Regulations, Lange, 
PPC, or PCH may, at any time, appeal 
this temporary denial order by filing 
with the Office of Administrative Law 
Judges, U.S. Department of Commerce, 
Room H-6716, 14th Street and 
Constitution Avenue, NW., Washington, 
DC 20230, a full written statement in 
support of the appeal. 

VIL. This order shall remain in effect 
for 180 days. 

VIL. In accordance with the provisions 
of § 788.19(d) of the Regulations, the 
Department may seek renewal of this 
temporary denial order by filing a 
written request not later than 20 days 
before the expiration data. Lange, PPC, 
or PCH may oppose a request to renew 
this temporary denial order by filing a 
written submission with the Assistant 
Secretary for Export Enforcement, which 
must be received not later than seven 
days before the expiration date of this 
order. 

A copy of this order shall be served 
on Lange, PPC, and PCH and this order 
shall be published in the Federal 
Register. 

Effective Date: August 14, 1989. 

Kenneth A. Cutshaw, 
Acting Assistant Secretary for Export 
Enforcement. 


[FR Doc. 89-19513 Filed 8-18-89; 8:45 am] 
BILLING CODE 3510-DS-M 


international Trade Administration 


importers and Retailers’ Textile 
Advisory Committee; Partially Closed 
Meeting : 


A meeting of the Importers and 
Retailers’ Textile Advisory committee 
will be held on Thursday, August 31, 
1989, Herbert C. Hoover Building, Room 
H-B841, 14th Street and Constitution 
Avenue, NW., Washington, DC 20230. 
(The Committee was established by the 
Secretary of Commerce on August 13, 
1963 to advise Department officials of 
the effects on import markets and 
retailing of cotton, wool, and man-made 


fiber, silk blend and other vegetable 
fiber textiles.) 

General Session: 10:30 a.m. Review of 
import trends, international activities, 
report on conditions in the market, and 
other business. 

Executive Session: 11:00 a.m. 
Discussion of matters properly classified 
under Executive Order 12356 (3 CFR, 
1982 Comp. p. 166) and listed in 5 U.S.C. 
552b(c)(1). 

The general session will be open to 
the public with a limited number of 
seats available. A Notice of 
Determination to close meetings or 
portions of meetings to the public on the 
basis of 5 U.S.C. 552b(c)(1) has been 
approved in accordance with the 
Federal Advisory Committee Act. A 
copy of the notice is available for public 
inspection and copying in the Central 
Facility Room H6628, U.S. Department of 
Commerce, (202) 377-3031. 

For further information or copies of 
the minutes, contact Alfreda Clark 
Burton (202) 377-3737. 

Dated: August 15, 1989. 

Auggie D. Tantillo, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

[FR Doc. 89-19697 Filed 8-17-89; 11:30 am] 
BILLING CODE 3510-DR-M 


U.S. DOE, Argonne National 
Laboratory; Consolidated Decision on 
Applications for Duty-Free Entry of 
Scientific Instruments 


This is a decision consolidated 
pursuant to section 6(c) of the 
Educational, Scientific, and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 89-651, 80 Stat. 897; 15 CFR 301). 
Related records can be viewed between 
8:30 a.m. and 5:00 p.m. in Room 1523, 
U.S. Department of Commerce, 14th and 
Constitution Avenue, NW., Washington, 
DC. 


Docket Number: 89-057. Applicant: 
U.S. Department of Energy, Argonne 
National Laboratory, Argonne, IL 60439- 
4812. Instrument: Raman Spectrometer 
with Microscope Attachment. 
Manufacturer: Jobin-Yvon, France. 
Intended Use: See notice at 54 FR 9076, 
March 3, 1989. Reasons For This 
Decision: The foreign instrument 
provides a double grating and a focal 
length of 1.0 m and is capable of 
obtaining spectra within 5.0 cm-' of the 
514.5 nm laser line used for excitation. 
Advice Submitted By: National Institute 
of Standards and Technology, July 5, 
1989. 


Docket Number: 89-061. Applicant: 
The Regents of the University of 
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California, Riverside, CA 92521. 
Instrument: XY Laser Raman 
Spectrometer. Manufacturer: Dilor, 
France. Intended Use: See notice at 54 
FR 7972, February 24, 1989. Reasons For 
This Decision: The foreign instrument 
provides an integrated system capable 
of multichannel operation from low to 
high resolution and sequential scanning 
at high resolution with a cooled optical 
multichannel detector. Advice 
Submitted By: National Institutes of 
Health, July 5, 1989. 


Docket Number: 89-069. Applicant: 
University of Texas Medical School, 
Houston, TX 77030. Instrument: High 
Precision Digital Scanning Device. 
Manufacturer: Institute for Biomedical 
Technology, Switzerland. Intended Use: 
See notice at 54 FR 11990, March 23, 
1989. Reasons For This Decision: The 
foreign instrument provides an image 
resolution of 2048 x 3000 picture points 
with up to 4000 grey levels. Advice 
Submitted By: National Institutes of 
Health, July 5,1989.  - 


Docket Number: 89-072. Applicant: 
Yale University School of Medicine, 
New Haven, CT 06510-8002. Jnstrument: 
Free Flow Electrophoresis with Optical 
ScannerY, Model Elphor Vap 22. 
Manufacturer: Bender & Hobein, West 
Germany. Intended Use: See notice at 54 
FR 11992, March 23, 1989. Reasons For 
This Decision: The foreign instrument 
can collect 15 distinct fractions over a 
separation distance of 1.0 centimeter 
rapidly and at a controlled temperature 
of +4 to +25 degrees centigrade. 
Advice Submitted By: National 
Institutes of Health, July 5, 1989. 


Docket Number: 89-075. Applicant: 
Vanderbilt University School of 
Medicine, Nashville, TN 37230-0146. 
Instrument: Rapid Kinetics Instrument, 
Model QFM-5. Manufacturer: Bio-Logic, 
France. Intended Use: See notice at 54 
FR 11992, March 23, 1989. Reasons For 
This Decision: The foreign instrument 
provides five independently 
programmable syringes including the 
waste syringe, permitting use with 
smalll reagent samples. Advice 
Submitted By: National Institutes of 
Health, July 5, 1989. 


Docket Number: 89-085. Applicant: 
Purdue University, Lafayette, IN 47907. 
Instrument: Time-of-Flight Mass 
Spectrometer, Model BIOION 20. 
Manufacturer: Bio ton Nordic AB, 
Sweden. Intended Use: See notice at 54 
FR 13407, April 3, 1989. Reasons For 
This Decision: The foreign instrument 
provides: (1) a plasma desorption 
source, (2) mass range to 20,000, and (3) 
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rapid scan and time-of-flight 
capabilities. Advice Submitted By: 
National Institutes of Health, July 5, 
1989. 


Docket Number: 89-087. Applicant: 
West Virginia University, Morgantown, 
WV 26505-6108. Instrument: Insect 
Suction Trap Model V1-12”. 
Manufacturer: Burkark Manufacturing 
Co. Ltd., United Kingdom. Intended Use: 
See notice at 54 FR 13406, April 3, 1989. 
Reasons For This Decision: The foreign 
instrument can sample 1900 cubic 
meters of air per second and segregate 
the catch into hourly samples. Advice 
Submitted By: National Institutes of 
Health, July 5, 1989. 


Docket Number: 89-094. Applicant: 
University of Hawaii at Manoa, 
Honolulu, HI 96822. Instrument: 
Ultrasonic Interferometer. 
Manufacturer: Anutech Pty., Ltd. 
Australia. Intended Use: See notice at 54 
FR 13726, April 5, 1989. Reasons For 
This Decision: The foreign instrument 
provides measurement of elastic wave 
travel times in the range of 0.5 to 1.0 ps 
at 10 to 500 MHz under extremely high 
temperatures and pressures. Advice 
Submitted By: National Institute of 
Standards and Technology, June 30, 
1989. 


Docket Number: 89-098. Applicant: 
Woods Hole Oceanographic Institution, 
Woods Hole, MA 02543. Instrument: 
Seasoar Vehicle with Hydraulics, 
Controller, Cable and Winch. 
Manufacturer: Chelsea Instruments, 
United Kingdom. Intended’Use: See 
notice at 54 FR 13726, April 5, 1989. 
Reasons For This Decision: The foreign 
article is capable of continuous cycling 
between depths as great as 450 m and 
the ocean surface with faired cabling 
and compatible winch. Advice 
Submitted By: National Oceanic and 
Atmospheric Administration, June 23, 
1989. Comments: None received. 
Decision: Approved: No instrument of 
equivalent scientific value to the foreign 
instrument, for such purposes as each is 
intended to be used, is being 
manufactured in the United States. The 
National Institutes of Health and 
National Institute of Standards and 
Technology advice that (1) the 
capabilities of each of the foreign 
instruments described above are 
pertinent to each applicant's intended 
purpose and (2) they know of no 
domestic instrument or apparatus of 
equivalent scientific value for the 
intended use of each instrument. 

We know of no other instrument of 


apparatus being manufactured in the 
United States which is of equivalent 
scientific value to any of the foreign 
instruments. 

Frank W. Creel, 

Director, Statutory Import Programs Staff. 
[PR Dac. 89-19514 Filed 8-18-89; 8:45 am] 
BILLING CODE 3510-DS-M 


Boston Coliege, et al.; Consolidated 
Decision on Applications for Duty-Free 
Entry of Accessories for Foreign 
instruments 


This. is @ decision consolidated 
pursuant to section 6(c) of the 
Educational, Scientific, and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 89-651, 80 Stat. 897; 15 CFR 301). 
Related records can be viewed between 
8:30 a.m. and 5:00 p.m. in Room 1523, 
U.S. Department of Commerce, 14th and 
Constitution Avenue, NW., Washington, 
DC. 


Docket Number: 89-067. Applicant: 
Boston College, Chestnut Hill, MA 
02167. Instrument: 2 Computer Interfaces 
and Software, Models 1401 and 1708. 
Manufacturer: Cambridge Electronic 
Design, United Kingdom. 


Docket Number: 89-088. Applicant: 
Cleveland Metropolitan General 
Hospital, Cleveland, OH 44109. 
Instrument: Fluroescence Lifetime 
Instrument Upgrade. Manufacturer: 
Edinbrugh Instruments, Ltd., United 
Kingdom. 


Docket Number: 89-089. Applicant: 
Cuyahoga County Hospital Foundation, 
Cleveland, OH 44109. Jnstrument: 
Photomultiplier Tube. Manufacturer: 
Edinburgh Instruments, Ltd., United 
Kingdom. 


Intended Use: See notice at 54 FR 
13725, April'5, 1989. Advice Submitted 
By: National Institutes of Health, July 5, 
1989. 


Comments: None received. Decision: 
Approved. No instrument of equivalent 
scientific value to the foreign 
instruments, for the purposes for which 
the instruments are intended to be used, 
is being manufactured in the United 
States. Reasons: These are compatible 
accessories for instruments.previously 
imported for the use-of the applicants. In 
each case, the instrument and accessory 
were made-by the same manufacturer. 
NIH advises us that the accessories are 
pertinent to the intended uses and that it 
knows of no comparable domestic 
accessories. 
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We know of ne domestic accessories 
which can be readily adapted to the 
previously imported instruments. 

Frank W. Creel, 

Director, Statutory Import Programs Staff. 
[FR Doc. 8919515 Filed 8-18-89; 8:45 am] 
BILLING CODE 3510-DS-M 


California Institute of Technology; 
Decision on Application for Duty-Free 
Entry of Scientific Instrument 


This decision is made pursuant to 
section 6{c).of the Educational, 
Scientific, and Cultural Materials 
Importation Act of 1966 (Pub. L. 89-651, 
80 Stat. 897; 15 CFR 301). Related 
records can be viewed between 8:30 
a.m. and 5:00 p.m. in Room 2841, U.S. 
Department of Commerce, 14th and 
Constitution Avenue, NW., Washington, 
DC. 


Docket Number: 89-145. Applicant: 
California Institute of Technology, 
Pasadena, CA 91125. Instrument: 
Primary Beam Transport System. 
Manufacturer: Cameca. Instruments, 
France. Intended Use: See notice at 54 
FR 23508, June 1, 1989. 


Comments: None received. Decision: 
Approved. No instrument of equivalent 
scientific value to the foreign 
instrument, for such purposes as it is 
intended to be used, is being 
manufactured in the United States. 
Reasons: This is a compatible accessory 
for an instrument previously imported 
for the use of the applicant. The 
instrument and accessory were made by 
the same manufacturer. The accessory is 
pertinent to the intended uses and we 
know of no comparable domestic 
accessory. 

Frank W. Creel, 

Director, Statutory Import Programs Staff 
[FR Doc. 89-19516 Filed 8-18-89; 8:45 am] 
BILLING CODE 3510-DS-™ 


Carleton College; Applications for 
Duty-Free. Entry of Scientific 
Instruments 


Pursuant to section 6(c) of the 
Educational, Scientific and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 89-651; 80.Stat. 897; 15 CFR 301), we 
invite comments on the question of 
whether instruments of equivalent 
scientific value, for the purposes for 
which the instruments shown below are 
intended to be used, are being 
manufactured in the United States. 

Comments must'comply with 
§ 301.5(a) (3) and (4) of the regulations 
and be filed within 20 days with the 
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Statutory Import Programs Staff, U.S. 
Department of Commerce, Washington, 
DC 20230. Applications may be 
examined between 8:30 a.m. and 5:00 
p.m. in Room 2841, U.S. Department of 
Commerce, 14th and Constitution 
Avenue NW., Washington, DC. 


Docket Number: 89-053R. Applicant: 
Carleton College, Department of 
Chemistry, One North College Street, 
Northfield, MN 55057. Instrument: Laser 
System (Excimer Laser and Excimer- 
Pumped Dye Laser). Manufacturer: 
Lumonics, Canada. Original notice of 
this resubmitted application was 
published in the Federal Register of 
March 3, 1989. 


Docket Number: 88-205R. Applicant: 
USDA-ARS, Beltsville Agricultural 
Research Center, BARC-West Building 
050, Room 100, Beltsville, Md 20705. 
Instrument: NMR Spectrometer, Model 
MSL-400 (System C). Manufacturer: 
Bruker Analytische Messtechnik, West 
Germany. Original notice of this 
resubmitted application was published 
in the Federal Register of June 17, 1988. 


Docket Number: 88-206R. Applicant: 
USDA-ARS, Eastern Regional Center, 
600 East Mermaid Lane, Philadelphia, 
PA 19118. Instrument: NMR 
Spectrometer, Model MSL-300 (System 
A). Manufacturer: Bruker Analytische 
Messtechnik, West Germany. Original 
notice of this resubmitted application 
was published in the Federal Register of 
June 17, 1988. 


Docket Number: 88-207R. Applicant: 
USDA-ARS, Northern Regional Center, 
1815 North University Street, Peoria, IL 
61604. Instrument: NMR Spectrometer, 
Model MSL-300 (System D). 
Manufacturer: Bruker Analytische 
Messtechnik, West Germany. Original 
notice of this resubmitted application 
was published in the Federal Register of 
June 17, 1988. 


Docket Number: 89-200. Applicant: 
U.S. DOE/Argonne National Laboratory, 
9700 South Cass Avenue, Argonne, IL 
60439. Instrument: Electron Microscope, 
Model JEM-200 FX/SEG. Manufacturer: 
Jeol, Japan. Intended Use: Studies of 
high nuclear waste glass that has been 
reacted with water under conditions 
relevant to long-term disposal in a 
repository. The phases identified during 
the investigations are needed input to 
the modeling of the glass reaction. The 
objective is to model glass reaction over 
a 10,000 year period. Application 
received by Commissioner of Customs: 
July 25, 1989. 

Docket Number: 89-201. Applicant: 


Texas A & M University, Chemistry 
Department, College Station, TX 77843. 


Instrument: X-Ray Photoelectron 
Spectrometer, Model MAX-100. 
Manufacturer: Leybold, West Germany. 
Intended Use: The instrument will be 
used for studies of metallic and non- 
metallic solid catalysts and absorbents, 
electrode surfaces, polymer, ceramics, 
and single metal crystals. Experiments 
will involve pretreatment of samples 
under controlled temperature and gas 
pressure conditions in a dedicated 
chamber, unattended long-term 
acquisition of photoelectron spectra of 
one or more chemical surface species in 
a sample, including quantitative 
monitoring of sample charging effects, 
depth profiling of sampels by both 
angle-resolved XPS data collection and 
surface sputtering, and ion scattering 
spectroscopy studies of surface species. 
In addition, the instrument will be used 
in Chemistry 491 and 691, two courses 
designed to familiarize students with the 
techniques and methodology of modern 
chemical research. Application 
Received by Commissioner of Customs: 
July 27, 1989. 


Docket Number: 89-202. Applicant: 
Massachusetts Institute of Technology, 
Center for Materials Science and 
Engineering, 77 Massachusetts Avenue, 
Room 13-2098, Cambridge, MA 02139. 
Instrument: Electron Microscope, Model 
EM-002B. Manufacturer: Akashi Beam 
Technology, Japan. Jntended Use: 
Studies of microstructures on atomic 
scale of steels, advanced ceramic 
materials, semiconductor materials, 
composite materials and combustion 
products. The objectives of the research 
are to relate the microstructure to 
macroscopic properties to: validate 
theories of structure of materials; 
determine the effects of processing 
parameters on structure and properties; 
and to provide empirical data on the 
structure of materials. The instrument 
will also be used for educational 
purposes in the courses 3.081, Materials 
Characterization and 3.30, Transmission 
Electron Microscopy. Application 
Received by Commissioner of Customs: 
July 28, 1989. 


Docket Number: 89-203. Applicant: 
University of Nebraska-Lincoln, 14th & 
R Streets, Lincoln, NE 68588-0304. 
Instrument: Time-Domain Fluorescence 
Spectrometer, Model 199T. 
Manufacturer: Edinburgh Instruments, 
United Kingdom. Intended Use: Studies 
of biological and organic material and 
their photochemical reactions. Students 
will follow the reactions of these 
fluorescent materials in the light 
activated state by monitoring the 
fluorescence in ultrafast time scale 
(nanosecond to picosecond range). The 
objective of these studies is to elucidate 
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how light-activated materials undergo 
reactions, especially those involved in 
light-sensitive sensor molecules in 
biological systems. Application 
Received by Commissoner of Customs: 
July 28, 1989. 

Frank W. Creel, 

Director, Statutory Import Programs Staff. 
[FR Doc. 89-19517 Filed 8-18-89; 8:45 am] 
BILLING CODE 3510-DS-M 


Harlem Hospital, et al.; Consolidated 
Decision on Applications for Duty-Free 
Entry of Electron Microscopes 


This is a decision consolidated 
pursuant to section 6(c) of the 
Educational, Scientific, and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 89-651, 80 Stat. 897; 15 CFR 301). 
Related records can be viewed between 
8:30 a.m. and 5:00 p.m. in Room 1523, 
U.S. Department of Commerce, 14th and 
Constitution Avenue, NW., Washington, 
DC. 


Docket Number: 89-127. Applicant: 
Harlem Hospital, New York, NY 10037. 
Instrument: Electron Microscope, Model 
EM 109T. Manufacturer: Car! Zeiss, 
West Germany. Jntended Use: See 
notice at 54 FR 18690, May 2, 1989. 
Instrument Ordered: November 29, 1988. 


Docket Number: 89-130. Applicant: 
Johns Hopkins University, Baltimore, 
MD 21205. Instrument: Electron 
Microscope, Model CM 12T. 
Manufacturer: N.V. Philips, The 
Netherlands. Intended Use: See notice at 
54 FR 18690, May 2, 1989. Instrument 
Ordered: February 16, 1989. 


Docket Number: 89-140. Applicant: 
University of California, San Francisco, 
CA 94143. Instrument: Electron 
Microscope, Model JEM-100CXII. 
Manufacturer: JEOL, Japan. Intended 
Use: See notice at 54 FR 22000, May 22, 
1989. Application Received by 
Commissioner of Customs: April 20, 
1989, 


Docket Number: 89-141. Applicant: 
Wright State University, Dayton, OH 
45435. Instrument: Electron Microscope, 
Model JEM-100CXIL Manufacturer: 
JEOL, Japan. Intended Use: See notice at 
54 FR 22000, May 22, 1989. Instrument 
Ordered: March 24, 1989. 


Docket Number: 89-148. Applicant: 
University of Arizona, Tucson, AZ 
85724. Instrument: Electron Microscope, 
Model CM12/STEM. Manufacturer: N.V. 
Philips, The Netherlands. /Jntended Use: 
See notice at 54 FR 23509, June 1, 1989. 
Instrument Ordered: February 23, 1989. 


Comments: None received. Decision: 
Approved. No instrument of equivalent 
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scientific value to the foreign 
instrument, for such purposes as these 
instruments are intended to be used, 
was being manufactured in the United 
States at the time theinstruments were 
ordered. Reasons: Each foreign 
instrument.is a conventional 
transmission electron microscope 
(CTEM) and is intended for research or 
scientific educational uses requiring a 
CTEM. We know of no.CTEM, or any’ 
other instrument suited to these 
purposes, which was being 
manufactured in the United States either 
at the time of order of each instrument 
or at the time of receipt of application 
by the U.S. Customs Service. 

Frank W: Creel, 

Director, Statutory Import Programs Staff. 
[FR Doc. 89-19518 Filed 8-18-89; 8:45 am] 
BILLING. CODE 3510-DS-M 


Purdue University; Applications for 
Duty-Free Entry of Scientific 
Instruments 


Pursuant to section 6{c) of the 
Educational, Scientific and Cultural 
Materials: Importation Act of 1966 (Pub. 
L. 89-651; 80 Stat. 897; 15 CFR 301}, we 
invite comments on the question af 
whether instruments of equivalent 
scientific value, for the purposes for 
which the instruments shown below are 
intended to be used, are being 
manufactured in the United States. 

Comments must-comply with 
§ 301.5(a) (3) and (4) of the regulations 
end be filed within 20.days with the 

tatutory Import Programs Staff, U.S. 
Department of Commerce, Washington, 
DC 20230. Applications-may be 
examined between 8:30 a.m. and 5:00 
p.m. in. Room. 2841, U.S. Department of 
Commerce, 14th and Constitution 
Avenue, NW., Washingon, DC. 


Docket Number: 89-038R. Applicant: 
Purdue University, West Lafayette, IN 
47907. Instrument: Mass Spectrometer 
and Data System, Model MS~25. 
Manufacturer: Kratos, United Kingdom. 
Original notice of this resubmitted 
application was published in the Federal 
Register of January 31, 1989. 


Docket Number: 89-181. Applicant: 
University of California at Davis, 
Department of Geology, Davis, CA 
95616. Instrument: Mass Spectrometer, 
MAT 251. Manufacturer: Finnigan MAT, 
West Germany, Intended Use: The 
instrument will be used in experiments 
to examine natural isotopic variations 
with formation temperatures and 
infiltration histories of rocks and fossils. 
Biological experiments will principally 
examine the water balance of animals 
and plants. In addition, the instrument 


will be used in scheduled introductory 
geology. courses for demonstration 
purposes and in advanced geology 
courses for laboratory exercises. 
Application Received hy Commissioner 
of Customs: July 7, 1989. 


Docket Number: 89-183: Applicant: 
University, of California at Santa 
Barbara, Department of Chemistry, 
Santa Barbara, CA 93106. Instrument: 
Electron Spin Resonance Spectrometer, 
Model ESP 300-10/7. Manufacturer: 
Bruker Instruments, West. Germany. 
Intended Use: The instrument will be 
used to carry out a variety of research 
projects including: 

(1) Studies of the mechanisms. of 
biochemically important oxidation 
reduction reactions and the elucidation 
of the structures of intermediates. 

(2) Bioinorganic chemistry, both from 
the standpoint of metallo-protein studies 
and small molecule investigations 
designed to mimic a metal-mediated 
biological process. 

(3) Design, synthesis and 
characterization of new microporous 
hosts and microcomposite materials for 
use in electronic material development. 

(4) Solution studies required for 
characterization of ferromagnetic metal 
molecular intermediates. 

(5) Two areas of mechanistic 
inorganic chemistry, (a) the 
photoreactions of metal complexes and 
(b) the homogeneous catalysis: of small 
molecule reactions. 

(6) Study of protein conformation in 
solution. 

(7) Low temperature ESR 
spectroscopy experiments.in an effort to 
actually detect the diyls as 
intermediates and to study the 
temperature dependency of the spectra. 

(8) ESR studies of reduced ortho- 
metalated complexes. 

The instrument will also be used in 
the course Chemistry 596. Directed 
Reading and Research for student 
research for Masters or Ph.D. degree. 
Application Received by Commissioner 
of Customs: July 10, 1989: 


Docket Number: 89-184. Applicant: 
University of North Carolina at Chapel 
Hill, CB 1100, Chapel. Hill, NC 27599- 
1100. Instrument: FTIR Interferometer 
Sygtem, Model DA3.16. Manufacturer: 
Bomem, Canada. Intended Use: The 
instrument will be used in the 
investigation of (a) small gas phase 
molecules such as ammonia, ethylene 
and cyanogen; (b) metallo-organic 
compounds of the early transition 
metals; (c) synthetic peptides and 
proteins and (d).electreactive films and 
solid state electrodes; The vibrational 
spectra of the various materials will be 
measured in a sample dependent 
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manner, yielding structural and dynamic 
information about the material of 
physical process.or interest. Educational 
uses will include training graduate 
students and postdoctoral associates in 
various state-of-the-art techniques. 
Application Received: by Commissioner 
of Custams: July. 10; 1989: 


Doeket Number: 89-185. Applicant: 
Lehigh University, Physics Department 
#16, Bethlehem, PA 18015: Instrument: 
FTIR Spectrometer; Model DA3.16. 
Manufacturer: Bomem, Canada. 
Intended Use: The instrument will be 
used for investigating elemental and 
compound semiconductors and their 
alloys. Experiments include infrared 
absorption, photoluminescence and 
photothermal ionization studies of the 
electronic and vibrational properties of 
defects.in semiconductors. In addition, 
the instrument will be-used'by graduate 
students in physics-to perform research 
required by their Ph.D. programs. 
Summer research students will also use 
the instrument to undertake brief 
research projects prior to beginning their 
Ph:D studies. Application Received by 
Commissioner of Customs: July 7, 1989. 


Docket Number: 89-186. Applicant: 
University of Minnesota, Department of 
Cell Biology and Neuroanatomy, 4-135 
Jackson Hall, Minneapolis, MN 55455. 
Instrument: Scanning Electron 
Microscope, Model S-900. 
Manufacturer: Hitachi; Japan. Intended 
Use: The instrument will be used for 
high resolution topegraphical imaging of 
cell surfaces, cellular organelles, and 
connective tissue matrix and 
determination of topographical 
distribution of immunogold labeled 
antigens or gold-lectin labeled sugars by 
backscatter electron imaging. 
Experiments will be related:to basic 
cellular phenomena and will. increase 
both the knowledge and understanding 
of cellular morphology and function. In 
addition, the-instrument will be used in 
courses in Biological Electron 
Microscopy open.to-medical and 
graduate students, postdoctoral fellows 
and faculty who have expressed an 
interest in learning electron microscopy 
and associated techniques. Application 
Received by Commissioner of Custams: 
July 10, 1989. 


Docket Number: 89-187. Applicant: 
University of California at'San 
Francisco, School of Pharmacy, San 
Francisco, CA 94143-0446. Instrument: 
Mass Spectrometer System, Model VG 
70-VSE. Manufacturer: VG Instruments; 
United Kingdom. Intended Use: The 
instrument will be used for high: various 
research projects concerning the 
structure elucidation of complex 
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oligosaccharides which are often critical 
structural units in biologically important 
glycoproteins. Another area of research 
involves studies on the characterization 
of metabolically generated species 
which are likely to be responsible for 
the cytotoxicity associated with various 
xenobiotics. The instrument will also be 
used in Pharmaceutical Chemistry 235, 
Mass Spectrometry in the Life Sciences, 
a course to give students an overview of 
all the mass spectrometric techniques 
used in research in the biological 
sciences at the present time and to teach 
students how to operate a modern multi- 
functional gc/mass spectrometer and 
data system. Application Received by 
Commissioner of Customs: July 11, 1989. 


Docket Number: 89-188. Applicant: 
University of Michigan, Department of 
Geological Sciences, 425 E. University, 
Ann Arbor, MI 48109-1063.Jnstrument: 
Mass Spectrometer, Model 251. 
Manufacturer: Finnigan MAT, West 
Germany. Jntended Use: The instrument 
will be used for analysis of isotopic 
enrichments of carbon, hydrogen and 
oxygen produced from rock, water and 
organic materials during several 
research projects underway. In addition, 
the instrument will be used in numerous 
courses providing training in mass 
spectrometry with applications to 
geologic and hydrologic studies. 
Applications Received by Commissioner 
of Customs; July 12, 1989, 


Docket Number: 89-189. Applicant: 
University of Michigan, Department of 
Geological Sciences, 425 E. University, 
Ann Arbor, MI 48109-1063. Instrument: 
Mass Spectrometer, Model MAT Delta 
S. Manufacturer: Finnigan MAT, West 
Germany. Jntended Use: The instrument 
will be used in a variety of research 
projects for analyses of the isotopic 
compositions of H, C, N, and O 
extracted from rocks, fluids, and organic 
material. In addition, the instrument will 
be used in numerous courses providing 
training in mass spectrometry with 
applications to geological and 
hydrologic studies. Applications 
Received by Commissioner of Customs: 
July 12, 1989. 


Docket Number: 89-190. Applicant: 
Old Dominion University, Norfolk, VA 
23529. Instrument: Electron Microscope, 
Model JEM-100CX II. Manufacturer: 
JEOL, Japan. Intended Use: The 
instrument will be used for 
ultrastructural investigation of rat brain 
tissues, tissues from the short-tailed 
shrew, remipede crustaceans, frozen 
heart valves, human semen samples, 
and cultured tumor cells. In addition, the 
instrument will be used for training 
students in theory and practical aspects 


of specimen preparation for electron 
microscopy and in operation of an 
electron microscope in Biology 712 and 
497. Application Received by 
Commissioner of Customs: July 13, 1989. 


Docket Number: 89-191. Applicant: 
Ohio State University, Department of 
Physiological Chemistry, 333 West 10th 
Avenue, Columbus, OH 43210. 
Instrument: Stopped-Flow 
Spectrofluorimeter, Model SF.17MV. 
Manufacturer: Applied Photophysics, 
United Kingdom. Intended Use: The 
instrument will be used to investigate” 
the rates of calcium binding and 
exchange with calcium binding proteins 
in muscle. Calcium will be rapidly 
mixed with fluorescently labeled 
calcium bonding proteins and the rate of 
their fluorescene change measured. In 
addition, the instrument will be used in 
the course Physiological Chemisty 999 
by graduate students for the above 
research. Application Received by 
Commissioner of Customs: July 14, 1989. 
Frank Creel, 

Director, Statutory Import Programs Staff. 
[FR Doc. 89-19519 Filed 8-18-89; 8:45 am] 
BILLING CODE 3510-DS-M 


Rensselaer Polytechnic Institute; 
Decision on Application-for Duty-Free 
Entry of Scientific Instrument 


This decision is made pursuant to 
section 6(c) of the Educational Scientific, 
and Cultural Materials Importation Act 
of 1966 (Pub. L. 89-651, 80 Stat. 897; 15 
CFR 301). Related records can be 
viewed between 8:30 a.m. and 5:00 p.m. 
in Room 2841, U.S. Department of 
Commerce, 14th and Constitution 
Avenue NW., Washington, DC. 


Docket Number: 89-117. Applicant: 
Rensselaer Polytechnic Institute, Troy, 
NY 12180-3590. Instrument: Centrifuge 
for Geotechnical Applications, Model 
665-1. Manufacturer: Acutronic France 
S.A., France. Intended Use: See notice at 
54 FR 18689, May 2, 1989. Comments: 
None received. Decision: Approved. No 
domestic manufacturer was both “able 
and willing” to manufacture an 
instrument or apparatus of equivalent 
scientific value to the foreign instrument 
for such purposes as the instrument was 
intended to be used, and have it 
available to the applicant without 
unreasonable delay in accordance with 
§ 301.5(d)(2) of the regulations, at the 
time the foreign instrument was ordered 
(December 31, 1987). Reasons: The 
foreign apparatus provides dynamic 
loads for the centrifuge at 200g of: 1200 
Ibs max. payload; 120g max. 
acceleration in two perpendicular 
horizontal directions; 30 in/sec max. 


Federal Register / Vol. 54, No. 160 / Monday, August 21, 1989 / Notices 


velocity of shake table; and a max. 
frequency of excitation of 2000Hz. These 
capabilities are pertinent to the 
applicant's intended purposes. We know 
of no domestic manufacturer both able 
and willing to provide an instrument 
with the required features at the time 
the foreign instrument was ordered. 

As to the domestic availability of 
instruments, § 301.5(d)(2) of the 
regulations provides that, in determining 
whether a U.S. manufacturer is able and 
willing to produce an instrument, and 
have it available without unreasonable 
delay, “the normal commercial practices 
applicable to the production and 
delivery of instruments of the same 
general category shall be taken into 
account, as well as other factors which 
in the Director's judgment are 
reasonable to take into account under 
the circumstances of a particular case.” 
This subsection also provides that, if “a 
domestic manufacturer was formally 
requested to bid an instrument, without 
reference to cost limitations and within 
a leadtime considered reasonable for 
the category of instrument involved, and 
the domestic manufacturer failed 
formally to respond to the request, for 
the purposes of this section the domestic 
manufacturer would not be considered 
willing to have supplied the instrument.” 

The regulations require that domestic 
manufacturers be both “able and 
willing” to produce an instrument for the 
purposes of comparison with the foreign 
instrument. Where an applicant, as in 
this case, received no response to a 
formal request for quotation sent to the 
only known domestic manufacturer of 
comparable apparatus it is apparent that 
the domestic manufacturer was either 
not able or not willing to produce an 
instrument of equivalent scientific value 
to the foreign instrument for such 
purposes as the foreign instrument was 
intended to be used at the time the 
foreign instrument was ordered. 

Frank W. Creel, 

Director, Statutory Import Programs Staff. 
[FR Doc. 89-19520 Filed 8-18-89; 8:45 am] 
BILLING CODE 3510-DS-M 


University of California, et al., 
Consolidated Decision on Applications 
for Duty-Free Entry of Scientific 
instruments 


This is a decision consolidated 
pursuant to section 6(c) of the 
Educational, Scientific, and Cultural 
Materials importation Act of 1966 (Pub. 
L. 89-651, 80 Stat. 897; 15 CFR 301). 
Related records can be viewed between 
8:30 a.m. and 5:00 p.m. in Room 1523, 
U.S. Department of Commerce, 14th and 
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Constitution Avenue, NW., Washington, 


Docket Number: 89-132. Applicant: 
University of California, Los Angeles, 
CA 90049 /nstrument: Streak Camera, 
Model IMACON 500. Manufacturer: 
Hadland Photonics, United Kingdom. 
Intended Use: See notice at 54 FR 21090, 
May 16, 1989. Reasons For This 
Decision: The foreign article provides a 
2psec time resolution with a dynamic 
* range of 30:1. 


Docket Number: 89-137. Applicant: 
Rensselaer Polytechnic Institute, Troy, 
NY 12180. Jnstrument: Fabry-Perot 
Interferometer. Manufacturer: 
Queensgate Instruments Ltd., United 
Kingdom. /ntended Use: See notice at 54 
FR 21090, May 16, 1989. Reasons For 
This Decision: The foreign article 
provides nanometer precision of 
parallelism with optical window from 
400 to 700 nanometers. 


Docket Number: 89-139. Applicant: 
Baltimore Museum of Art, Baltimore, 
MD 21218. Instrument: Infrared 
Reflectography Equipment, Model BG 
250. Manufacturer: Vanandel B.V. 
Rotterdam, The Netherlands. Jntended 
Use: See notice at 54 FR 22000, May 22, 
1989. Reasons For This Decision: The 
foreign article provides a high degree of 
resolution (Positional hum equal to or 
greater than 0.1% of picture height, 
bandwidth 10 MHz). 


Docket Number: 89-150. Applicant: 
Michigan Molecular Institute, Midland, 
MI 48640. Instrument: Temperature- 
Pulse Light Scattering Photometer. 
Manufacturer: DSM, The Netherlands. 
Intended Use: See notice at 54 FR 23509, 
June 1, 1989. Reasons For This Decision: 
The foreign apparatus provides for 
automated characterization of 
copolymer composition, tacticity, or 
cross-linking. 


Docket Number: 89-152. Applicant: 
University of Nevada-Reno, Reno, NV 
89557-0047. Instrument: Single Cylinder 
Engine Test Bed. Manufacturer: G. 
Cussons, Ltd., United Kingdom. Jntended 
Use: See notice at 54 FR 24372, June 7, 
1989. Reasons For This Decision: The 
foreign apparatus facilitates the study of 
various components of mine engineering 
(thermodynamics, analysis of exhaust 
gases, etc.). 


Docket Number: 89-155. Applicant: 
Virginia Military Institute, Lexington, 
VA 24450. Instrument: Ground 
Contactivity Electromagnetic Meter, 
Model EM-31DL. Manufacturer: Geonics 
Limited, Canada. Jntended Use: See 
notice at 54 FR 24372, June 7, 1989. 
Reasons For This Decision: The foreign 
instrument provides in situ measurement 


of ground conductivity in milli-ohms per 
meter. 


Comments: None received. Decision: 
Approved. No instrument of equivalent 
scientific value to the foreign 
instrument, for such purposes as each is 
intended_.to be used, is being 
manufactured in the United States. The 
capability of each of the foreign 
instruments described above is pertinent 
to each applicant's intended purposes. 
We know of no instrument or apparatus 
being manufactured in the United States 
which is of equivalent scientific value to 
any of the foreign instruments. 

Frank W. Creel, 

Director, Statutory Import Programs Staff. 
[FR Doc. 89-19521 Filed 8-18-89; 8:45 am] 
BILLING CODE 3510-DS-M 


Applications for Duty-Free Entry of 
Scientific Instruments 


Pursuant to section 6{c) of the 
Educational, Scientific and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 89-651; 80 Stat. 897; 15 CFR 301), we 
invite comments on the question of 
whether instruments of equivalent 
scientific value, for the purposes for 
which the instruments shown below are 
intended to be used, are being 
manufactured in the United States. 

Comments must comply with 
§ 301.5(a)(3) and (4) of the regulations 
and be filed within 20 days with the 
Statutory Import Programs Staff, U.S. 
Department of Commerce, Washington, 
DC 20230. Applications may be 
examined between 8:30 a.m. and 5:00 
p.m. in Room 2841, U.S. Department of 
Commerce, 14th and Constitution 
Avenue, NW., Washington, DC. 


Docket Number: 89-192. Applicant: 
University of Nebraska-Lincoln, 
Institute of Agriculture and Natural 
Resources, Department of Biochemistry, 
206 BCH, East Campus, Lincoln, NE 
68583-0718. Instrument: Mass 
Spectrometer System, Model Delta S. 
Manufacturer: Finnigan Corp., West 
Germany. Intended Use: The instrument 


will be used in studies to determine the 


fractionation of carbon, oxygen, 
hydrogen, and nitrogen insotopes 
associated with various biological and 
chemical processes. In addition, the 
instrument will be used in the course 
Biochemistry 996 for teaching students 
to do research and gain significant new 
information about biochemical systems. 
Application Received by Commissioner 
of Customs: July 14, 1989. 


Docket Number: 89-193. Applicant: 
University of California at Davis, 
Department of Geology, Davis, CA 
95616. Instrument: FTI Spectrometer 
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with Assessories, Model DA3.16. 
Manufacturer: Bomem, Canada. 

Intended Use: The instrument will be 
used for studies of common rock- 
forming minerals, candidates for 
minerals occurring in the mantle, high 
pressure phases, structural analogues of 
the previous categories, and glasses 
with compositions mimicking those of 
magmas. The types of experiments to be 
conducted involve measurement of the 
single-crystal infrared spectra of a 
mineral and measurement of the 
infrared spectra of minerals as a 
function of pressure. The instrument will 
also be used in the course Advanced 
Mineralogy to acquaint students with 
forefront research in minerals and to 
provide them with background to pursue 
thesis in mineral physics. Application 
Received by Commissioner of Customs: 
July 17, 1989. 


Docket Number: 89-194. Applicant: 
Rensselaer Polytechnic Institute, 110 8th 
Street, Troy, NY 12180-3590. Instrument: 
Electron Microscope, Model CM 12. 
Manufacturer: N.V. Phillips, 
Netherlands. Intended Use: The 
instrument will be used to study a 
variety of biologically-derived materials, 
which include the following: alpha 
crystallin of the vertebrate eye lens; the 
eukaryotic waterfern Azol/a and its 
prokaryotic cyanobacterial 
endosymbiont Anabaena; mitochondria, 
bacterial spheroplasts and reconstituted 
phospholipid vesicles; membrane 
proteins in phospholipid bilayers; 
several types of bacteria and fungi; and 
tumor tissue. The instrument will also be 
used for educational purposes. 
Application Received by Commissioner 
of Customs: July 17, 1989. 


Docket Number: 89-196. Applicant: 
Health and Human Services, FDA, 
Center for Food Safety & Applied 
Nutrition, 200 C Street, SW., 
Washington, DC 20204. Instrument: 
Mass Spectrometer, Model AutoSpec-Q. 
Manufacturer: VG Instruments, United 
Kingdom. Intended Use: The instrument 
will be used for studies of the molecular 
weight and fragmentation patterns of 
manmade and naturally occurring 
organic components found in foods and 
feeds. Application Received by 
Commissioner of Customs: July 20, 1989. 


Docket Number: 89-197. Applicant: 
University of Alabama, P.O. Box 870130, 
Tuscaloosa, AL 35487. Instrument: 
Electron Microprobe, Model JXA-8600. 
Manufacturer: JEOL, Japan. Intended 
Use: The instrument will be used for 
geological research which will include 
using mineral chemistry to determine 
the pressure, temperature, and chemical 
conditions during crystallization of 
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metamorphic and igneous rocks, and 
formation of ore deposits; and using high 
resolution microscopy and image 
analysis for characterizing grain sizes 
and shapes im sedimentary, igneous, and 
metamorphic rocks. In addition, the 
instrument will also be used for 
educational purposes in various geology 
courses. App/ication Received by 
Commissioner of Customs: July 21, 1989. 


Docket Number: 89-198. Applicant: 
Duke University Medical Center, 
Medical Research Park, Bldg. 2, Room 
113, Research Drive, Durham, NC 27710. 
Instrument: Mechanical and Optical 
Measurement of Muscle Contractile 
Biophysics System. Manufacturer: 
Wissenschaftliche Gerate Dr. K Guth, 
West Germany. Intended Use: The 
instrument will be used to study the 
mechanisms that control the ability of 
the heart to contract. These studies 
fecus on the proteins, which are present 
in the basic: contractile unit of the heart, 
that regulate contraction. The system 
will measure the physical properties of 
the isolated muscle during exposure of 
the myofilaments of the muscle to 
solutions.containing different ionic 
concentrations. Application Received by 
Commissioner of Customs: July 24, 1989. 


Docket Number: 89-199. Applicant: 
Goucher College, Dulaney Valley Road, 
Towson, MD 21204. Instrument: Rapid 
Kinetics Spectrometer Accessory, Model 
RX 1000.. Manufacturer: Applied 
Photophysics, United Kingdom. Intended 
Use: The instrument will be used for 
studies of synthetic biological polymers 
composed of amino acids and nucleic 
acids and synthetic macrocyclic ligands 
of the porphyrin and metalloporphyrin 
family. Experiments will be conducted 
to obtain an understanding of the nature 
of small ligand molecule binding to 
model biological’ polymers, probing of 
the properties of biological polymers 
particularly through changes in polymer 
conformation upon ligand binding, and 
the construction of model light 
harvesting centers. The instrument will 
also be: used in the courses Biochemistry 
II and Independent Research to expose 
students to the fundamentals of 
bichemical research and to allow 
students the opportunity to develop as 
independent thinkers and workers in the 
laboratory, im preparation for graduate 
school study. Application Received by 
Commissioner of Customs: July 24, 1989. 
Frank Creel, 

Director, Statutory Import Programs Staff. 
{FR Doc. 89-19522 Filed 8-18-89; 8:45 am] 
BILLING: CODE 3510-DS-M 


University of Wisconsin, Decision on 
Application for Duty-Free Entry of 
Scientific Instrument 


This decision is made pursuant to 
section 6(c) of the Educational, 
Scientific, and Cultural Materials 
Importation Act of 1966 (Pub. L. 89-651, 
80'Stat. 897; 15 CFR 301). Related 
records can be viewed between 8:30 
a.m. and 5:00'p.m. in raom 2841, U.S. 
Department of Commerce, 14th and 
Constitution Avenue, NW., Washington, 
DC. 


Docket Number: 87-181R2. Applicant: 
University of Wisconsin, Madison, WI 
53706. Instrument: NMR Spectrometer, 
Model AM 400 WB. Manufacturer: 
Bruker Instruments, Switzerland. 
Intended Use: See notice at 52 FR 19904, 
May 28, 1987. 

Comments: None received. Decision: 
Approved. No instrument or apparatus 
of equivalent scientific value to the 
foreign instrument, for such purposes as 
it is intended to be used, was being 
manufactured in the United States at the 
time the purchase was contracted (July 
3, 1985). Reasons: The foreign 
instrument provides (1) phase shifts of 
transmitter, decoupler and receiver to 
less: than one degree with 12-bit 
accuracy and (2) superior shaped pulse 
capability. The National Institutes of 
Health advises in. its memorandum 
dated July 5, 1989 that (1) these 
capabilities are pertinent to the 
applicant's intended purposes and (2) it 
knows of no domestic instrument or 
apparatus’ of equivalent scientific value 
to the foreign instrument for the 
applicant’s intended use being 
manufactured at the time the foreign 
instrument was ordered. 

We know of no other instrument or 
apparatus. of equivalent scientific value 
to the foreign instrument which was 
being manufactured in the United States 
at the time of purchase. 

Frank W. Creel, 

Director, Statutory Import Programs Staff. 
[FR Doc. 89-19523 Filed 8-18-89; 8:45 am] 
BILLING CODE 3510-DS-M 


National Institute of Standards and 
Technology 


Meeting to Describe the Consortium 
on Automation of A 


nalytical 
Laboratory Systems (CAALS) 
AGENCY: National Institute of Standards 
and Technology, Commerce. 
ACTION: Notice of meeting. 


SUMMARY: Notice is hereby given that 


the National Institute of Standards and 
Technology is conducting a meeting to 
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describe its Consortium on Automation 
of Analytical Laboratory Systems 
(CAALS) and to setup its organizational 
committees. NIST perceives that 
analytical measurement tasks are ripe 
for automation technologies and that 
development of automated analytical 
laboratory offers U.S. industry 
opportunities. for significant 
improvements in the quality and cost of 
their analytical operations. To 
accelerate development of these 
benefits andto provideabroad 
utilization base, NIST proposes the 
establishment of an industry- 
government research consortium. Parties 
planning to attend should make 
reservations. 


DATES: The meeting will be on 
September 28, from 8:30 a.m. to 5:00 p.m., 
followed by the consortiums first 
organizational meeting on Sept. 29, 1989, 
from 9:00 a.m. to 12:30 p.m. 


ADDRESSES: Meeting will be held at the 
National Institute of Standards and 
Technology, Conference Room A, 
Gaithersburg, MD 20899. 


FOR FURTHER INFORMATION CONTACT: 
Dr. Howard M. Kingston, National 
Institute of Standards and Technology, 
Center for Analytical Chemistry, 
Building 222, Room A309, Gaithersburg, 
MD 20899; telephone (301) 975-4136, 
(FTS) 879-4136. 


SUPPLEMENTARY INFORMATION: Industry 
and government both depend heavily 
upon analytical laboratory 
measurements. These measurements 
provide critical feedback in many 
situations, such as, product quality 
assurance, acceptance testing, and 
regulatory compliances. 

These analytical measurements are 
generally viewed with mixed feelings. 
On the positive side, industry recognizes 
that improvements in product and 
process capability often depend upon 
improvements in the analytical 
measurement technologies. A firm's 
competitiveness depends in part on the 
accuracy, sensitivity, reliability, and 
controllability of its measurements and 


_ processess. This precision and control 


are reflected in the quality and cost of 
the firm's products. On the negative 
side, analytical measurements are 
expensive because they are labor 
intensive, utilizing high cost personnel 
and. expensive equipment. 

NIST scientists. project that in the next 
decade, analytical measurement 
capabilities will experience technical 
growth equal to that of the previous 
three decades combined. Furthermore, 
NIST perceives. that analytical 
measurement tasks are ripe for 
automation technologies and that 
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development of automated analytical 
laboratory offers U.S. industry 
opportunities for significant 
improvements in the quality and cost of 
their analytical operations. To 
accelerate development of these 
benefits and to provide a broad 
utilization base, NIST proposes the 
establishment of an industry- 
government research consortium. 


Consortium Philosophy 


The basic philosophy of this 
Consortium is that industrial community 
and NIST work as a team to develop 
automated chemical analysis 
technologies. NIST believes that 
“working shoulder to shoulder” enriches 
all involved in the research effort. 
Active industrial involvement focuses 
the research on industrial needs, and 
accelerates the transfer of technology to 
member firms. This philosophy of active 
involvement is reflected in the 
consortium design. The more a 
Consortium member contributes to the 
active reasearch of the Consortium, the 
more benefits the Consortium member 
accrues. Members of the NIST 
Consortium will have: 

1. An active voice in setting the 
research agenda and research priorities; 

2. The opportunity to collaborate 
actively in the development of 
Consortium technologies; 

3. The intellectual property 
(publications and patents) benefits in 
technologies developed by the 
Consortium; and 

4. Accesss to research seminars, 
workshops, and training sessions on 
Consortium activities and products. 


The Consortium Focus and Objectives 


The focus of the consortium is on the 
automation of (organic and inorganic) 
analytic laboratory methods and 
processes. The objectives of the 
consortium research are to: 

1. Automate organic and inorganic 
laboratory procedure. This requires that 
research must develop generally 
applicable analytic procedures that can 
be automated; and, apply these 
“automated procedures” to common 
laboratory functions. 

2. Build chemical analysis expertise 
into the operation of the laboratory 
system. The system will be “smart” as 
well as automated. Expert systems and 
other forms of Artificial Intelligence will 
be woven into the system to play 
appropriate roles in guiding the various 
operaticns of the chemical analysis. 

3. Develop standard reference 
methods to be used and applied on 
automated analytical laboratory 
systems. These activities are necessary 
to establish the validity of these 


techniques and aid their implementation 
to replace commonly employed manual 
techniques. Implementation of these 
automated standard methods will be 
accomplished with the active 
involvement of voluntary standards 
organizations, professional societies, 
and regulatory agencies. 

4. Build in quality assurance into the 
automated system; i.e., to develop the 
automated analytical system so that it 
will monitor and requlate the procedural 
conditions to provide a highly controlled 
environment for the analysis. These 
mothods can be used to ensure 
reproducibility and transferability of the 
results. 


Dated: August 15, 1989. 
Raymond G. Kammer, 
Acting Director. 
[FR Doc. 89-19618 Filed 8-18-89; 8:45 am] 
BILLING CODE 3510-13-M 


Office of Inspector General 


Membership of the Office of Inspector 
General Performance Review Board 


In conformance with the Civil Service 
Reform Act of 1978, 5 U.S.C. 4314{c)(4), 
the office of Inspector General (OIG) 
announces the appointment of persons 
to serve as members of its Performance 
Review Board (PRB). The OIG PRB is 
responsible for reviewing performance 
appraisals and ratings of Senior 
Executive Service (SES) members and 
making written recommendations to the 
appointment authority on SES retention 
and compensation matters, including 
performance-based pay adjustments, 
awarding of bonuses and amounts, and 
initial recommendations for potential 
rank awards. The names of all 
Commerce OIG Senior Executives will 
be placed on a register from which 
Boards will be established; the register 
will be established on September 18, 
1989. The names and titles of the OIG 
PRB membership follow. 

The selection of a member for the OIG 
PRB from outside the OIG will be made 
from the President's Council on Integrity 
and Efficiency Performance Review 
Board roster of OIG Senior Executive 
Service employees. 

Charles M. Hall, Assistant Inspector 
General for Planning, Evaluation and 
Inspections 

Franklyn J. Howatt, Deputy Assistant 
Inspector General for Investigations 

John D. Newell, Assistant Inspector 
General for Audits 

J. Steven Sadler, Deputy Assistant 
Inspector General for Regional Audits 

Frederick J. Pinciaro, Assistant 
Inspector General for Investigations 
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K. Wayne Weaver, Counsel to the 
Inspector General 


FOR FURTHER INFORMATION: Contact 
Marie Van Wyk, Director, Resource 
Management Division, Department of 
Commerce, Office of Inspector General, 
14th & Constitution, NW., Room 7713, 
Washington, DC 20230, (202) 377-4948. 


Dated: August 10, 1989. 


Approved: 
Francis D. DeGeorge, 
Inspector General. 
[FR Doc. 89-19534 Filed 8-18-89; 8:45 am] 
BILLING CODE 3510-17-M 


CONSUMER PRODUCT SAFETY 
COMMISSION 


Notification of Request for Approval of 
Compliance Survey of Futon 
Manufacturers 


AGENCY: Consumer Product Safety 
Commission. 
ACTION: Notice. 


SUMMARY: In accordance with the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 44), the Consumer Product 
Safety Commission has submitted a 
request to the Office of Management 
and Budget for approval of a survey of 
futon manufacturers to determine the 
overall level of compliance by the futon 
industry with the flammability standard 
for mattresses (16 CFR Part 1632). A 
futon is a thin, flexible mattress which 
can be used on the floor and folded or 
rolled for storage. Futons are typically 
manufactured from cotton batting 
enclosed in ticking material. Since the 
1980's, futons have become increasingly 
popular in the United States. 

The mattress flammability standard 
was issued to reduce unreasonable risks 
of burn injuries and deaths from fires 
associated with mattresses and mattress 
pads. The standard prescribes a test to 
assure that a mattress or mattress pad 
will resist ignition from a smoldering 
cigarette. The standard requires 
manufacturers to perform prototype 
tests of each combination of materials 
and construction methods used to 
produce mattresses with accepable 
results. 

The Commission staff will use the 
information obtained from this survey to 
determine appropriate methods for 
improving the level of compliance with 
the mattress standard by the futon 
segment of the mattress industry. 





Additional Details About the Proposed 
Collection of Information 

Agency address: Consumer Product 
Safety Commission, Washington, DC 
20207. 

Title of information collection: FY 
1990: Mattress Enforcement Program. 

Type of request: New collection. 

Frequency of collection: One time. 

General description of respondents: 
Manufacturers of futons. 

Number of respondents: 50. 

Number of hours per respondent: 6. 

Total number of hours for all 
respondents: 300. 

Comments: Comments on this request 
for approval of a collection of 
information should be addressed to 
Pamela Barr, Desk Officer, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington, DC 20503; telephone (202) 
395-7340. Copies of the request for 
approval of a collection of information 
are available from Francine Schacter, 
Office of Planning and Evaluation, 
Consumer Product Safety Commission, 
Washington, DC 20206; telephone (301) 
492-6416. 

This is not a proposal to which 44 
U.S.C. 3504(h) is applicable. 

Dated: August 15, 1989. 

Sadye E. Dunn, 

Secretary, Consumer Product Safety 
Commission. 

[FR Doc. 89-19620 Filed 8-18-89; 8:45 am] 
BILLING: CODE 6355~01-M 


DEPARTMENT OF DEFENSE 


GENERAL SERVICES 
ADMINISTRATION 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


Federal Acquisition Regulation (FAR); 
information Collection Under OMB 
Review 


AGENCi€sS: Department of Defense 
(DOD), General Services Administration 
(GSA), and National Aeronautics and 
Space Administration (NASA). 

ACTION: Notice. 


summaARY: Under the provisions of the 


Paperwork Reduction Act of 1980 (44 
U.S.C. chapter 35), the Federal 
Acquisition Regulation (FAR) 
Secretariat has submitted to the Office 
of Management and Budget (OMB) a 
request to review and approve an 
extension of a currently approved 
information collection concerning OMB 
Report Contro! Nuziber 9000-0017, Jewel 
Bearings and Related Items Certificate 
Requirements. 


appress: Send comments to Ms. 
Eyvette Flynn, FAR Desk Officer, OMB, 
Room 3235, NEOB, Washington, DC 
20508. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Roger M. Schwartz, Office of 
Federal Acquisition Policy, (202) 523- 
4746. 

SUPPLEMENTARY INFORMATION: 

a. Purpose: This request covers 
recordkeeping and information 
collection requirements regarding the 
need for and use of jewel bearings and 
related items. The requirements are 
necessary to ensure contractor 
compliance with contract clauses 
regarding required usage of 
Government-owned sources of supplies 
for such items. 

b. Annual reporting burden: The 
annual reporting burden is estimated as 
follows: Respondents, 13,500; responses 
per respondent, 20; total annual 
responses, 270,000; hours per response, : 
.1125 and total response burden hours, 
30,375. 

Obtaining Copies of Proposals: 
Requester may obtain copies from 
General Services Administration, FAR 
Secretariat (VRS), Room 4041, 
Washington, DC 20405, telephone (202) 
523-4755. Please cite OMB Control No. 
9000-0017, Jewel Bearings and Related 
Items Certificate Requirements. 


Dated: August 10, 1989. 
Margaret A. Willis, 
FAR Secretariat. 
[FR Doc. 89-19590 Filed 8-18-89; 8:45 am] 
BILLING CODE 6820-JC-M 


DEPARTMENT OF DEFENSE 
Department of the Army 


Intent To Grant an Exclusive Patient 
License to LTC Corp. 


The Department of the Army 
announces its intention to grant an 
exclusive license to LTC Corporation, 
having a place of business at 675 
Prospect Street, Trenton, NJ 06618, under 
U.S. Patent No. 4,721,362 entitled “Phase 
Gradient Contrast Microscope”, issued 
on 26 January 1988, and under U.S. 
Patent Application Serial No. 07/296,555, 
“Phase Contrast Image Microscopy 
Using Optical Phase Conjugation in a 
Hybrid Analog/Digital Design”, filed 11 
January 1989. 

The proposed exclusive license will 
comply with the terms and conditions of 
35 U.S.C. 209 and the Department of 
Commerce's regulations at 37 CFR 404.7. 
The proposed license may be granted 
unless, within 60 days from the date of 
this notice, the Department of the Army 
receives. written evidence and argument 
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which establishes that the grant of the 
proposed license would not serve the 
public interest. All comments and 
materials must be submitted to the 
Intellectual Property Counsel of the 
Army, Patents, Copyrights, and 
Trademarks Division, Office of the Judge 
Advocate General, Department of the 
Army, 5611 Columbia Pike, Falls Church, 
VA 22041-5013. 5 

For further information concerning 
this notice, contact: Earl T. Reichert, 
Patents, Copyrights, and Trademarks 
Division, Office of the Judge Advocate 
General, Department of the Army, 5611 
Columbia Pike, JALS-PC, Room 332-A, 
Falls Church, VA 22041-5013, Telephone 
No. (202) 756-2623. 
Kenneth L. Denton, 
Department of the Army, Alternate Liaison 
Officer With the Federal Register. 
[FR Doc. 89-19550 Filed 8-18-89; 8:45 am] 
BILLING CODE 3710-08-M 


U.S. Army Laboratory Command; 


In accordance with 37 CFR 404.7 
announcement is made of the 
availability of a method for processing 
flexible LiCoO, cathodes for use in a 
rechargeable Li/LiCoO, electrochemical 
cell containing an electrolyte of LiAsF 
in methylacetate for exclusive licensing. 
Inventors at the U.S. Army Electronics 
Technology and Devices Laboratory 
(USA ET&DL) have been awarded a 
patent (U.S. Patent #4,818,647) on a 
method for preparing LiCoO. cathodes 
using an aqueous dough mixture of the 
active material, conductive diluent, and 
an emulsified teflon binder. The cathode 
dough is roll pressed onto both sides of 
an expanded aluminum grid current 
collector and sintered at 280°C under 
vacuum for 1 hour. This preparation 
results in a cathode structure having 
excellent flexibility and a high porosity 
of at least 50 percent. Use of cathodes 
prepared by this method in Li/LiCoO. 
cells with LiAsF, in methyl acetate, as 
the electrolyte demonstrated good rate 
capabilities, low temperature 
performance, and cyele life. Because 
LiCoO, was found to be stable in the 
presence of air and moisture, this 
cathode preparation is suitable for use 
under non-specialized manufacturing 
environments thus eliminating the need 
to prepare the cathodes in costly low 
humidity rooms. 

Under the authority of section H (a) (2) 
of the Federal Technology Transfer Act 
of 1986 (Pub. L. 99-502) and section 207 
of title 35, United States Code, the 
Department of the Army as represented 
by USA ET&DL wishes to exclusively 
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license rights to this cathode 
preparation to a party interested in 
manufacturing and commercially selling 
a ee LiCoO; electrochemical 
cell. 

For further technical information, 
contact: Mr. Edward J. Plichta, US Army 
Electronics Technology and Devices 
Laboratory, ATTN: SLCET-PR, Fort 
Monmouth, NJ 07703-5000; (201) 544- 
2691. 

Kenneth L. Denton, 

Department of the Army, Alternate Liaison 
Officer With the Federal Register. 

[FR Doc. 89-19588 Filed 8-18-89; 8:45 am] 
BILLING CODE 3710-08-M 


Department of the Navy 


intent To Prepare an Environmental 
Impact Statement for Trestle 
Replacement at Naval Weapons 
Station Earle, Colts Neck, NJ 


Pursuant to section 102(2)(C) of the 
National Environmental Policy Act 
(NEPA) of 1969 as implemented by the 
Council of Environmental Quality 
regulations (40 CFR parts 1500-1508), the 
Department of the Navy announces its 
intent to prepare an Environmental 
Impact Statement (EIS) for the 
replacement of the trestle which 
connects the deep water piers to the 
shoreline at Naval Weapons Station 
(NWS) Earle, Colts Neck, New Jersey. A 
waterfront location at Leonardo, New 
Jersey, is maintained by NWS for 
homeporting of ammunition ships of the 
U.S. Atlantic Fleet. 

Three deep water piers located about 
two miles off shore are connected by a 
34 feet wide trestle. This trestle supports 
two rail lines and a truck travel lane. 
Replacement of the trestle is necessary 
due to accelerated deterioration of the 
concrete deck. Detailed investigations of 
the structural conditions of the deck and 
supporting wood piles have revealed 
significant deterioration of the concrete 
cementing agent, thus resulting in 
reduced carrying capacity of the trestle 
system. 

Three alternatives are currently 
identified for evaluation in the EIS: 

1. No action alternative (continued 
use of the existing deteriorated trestle). 

2. Redecking of existing trestle. 

3. Construction of a new trestle 
adjacent to existing trestle. 

The proposed new trestle would 
utilize concrete or steel piles to support 
a reinforced concrete deck. The trestle 
would also carry utility lines to support 
homeported ships; five ships are 
homeported at NWS. In order to 
improve safety or truck/train operations 


on the trestle, it would be wider to allow 
two truck travel lanes and two rail lines. 

Environmental impacts resulting from 
the proposed action would be 
associated with construction of the 
replacement trestle, including a one time 
dredging of an access channel to allow a 
barge mounted pile driver access to the 
shallow, near-shore water. This channel 
would be about 500 feet wide and would 
extend about 3,500 feet from shore to the 
8 feet mean level water contour. 
Channel depth would be 8 feet with 
dredge depths ranging from one to seven 
feet. About 350,000 cubic yards of 
sediment would be dredged. Following 
trestle construction, the channel would 
be allowed to return to normal depth. 
Impacts from trestle construction, 
channel dredging and dredge material 
disposal will be addressed in the EIS. 

The U.S. Army Corps of Engineers has 
agreed to act as a cooperating agency 
pursuant to 40 CFR 1501.6. The Corps 
will review a Navy permit application or 
the proposed action pursuant to 
authorization found in section 10 of the 
River and Harbor Act, section 404 of the 
Clean Water Act, and section 103 of the 
Marine Protection, Research and 
Sanctuary Act. 

Efforts are underway to retain an 
unaffiliated consulting firm to prepare 
Draft and Final Environmental Impact 
Statements. Publication of the DEIS is 
planned for January 1990. 

The Navy will initiate a scoping 
process for the purpose of determining 
the scope of issues to be addressed and 
for identifying the significant issues 
related to this action. The Navy will 
hold a public scoping meeting on 
September 19, 1989, beginning at 7:30 
pm, in Building R-1 (Gundeck Club), at 
Naval Weapons Station Waterfront 
location in Leonardo, New Jersey. This 
meeting will be advertised in the Colts 
Neck area newspapers. 

A formal presentation will precede 
request for public comment. Navy 
representatives will be available at this 
meeting to receive comments from the 
public regarding issues of concern to the 
public. It is important that federal, state, 
and local agencies and interested 
individuals take this opportunity to 
identify environmental concerns that 
should be addressed during the 
prepdration of the EIS. In the interest of 
available time, each speaker will be 
asked to limit their oral comments to 5 
minutes. 

Agencies and the public are also 
invited and encouraged to provide 
written comment in addition to, or in 
lieu of, oral comments at the public 
meetings. To be most helpful, scoping 
comments should clearly describe 
specific issues or topics which the 
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commentor believes the EIS should 
address. Written statements and or 
questions regarding the scoping process 
should be mailed no later than 
September 30, 1989 to Mr. Robert 
Ostermueller (telephone (215) 897-6262 
(Code 2022)), Northern Division, Naval 
Facilities Engineering Command, U.S. 
Naval Base, Philadelphia, Pennsylvania 
19112-5000. ° 


Dated: August 15, 1989. 
Sandra M. Kay, 
Department of the Navy, Alternate Federal 
Register Liaison Officer. 
[FR Doc. 89-19568 Filed 8-18-89; 8:45 am] 
BILLING CODE 3810-AC-M 


Government-Owned Inventions; 
Availability for Licensing 


AGENCY: Department of the Navy, DOD. 


ACTION: Notice of availability of 
invention for licensing. 


SUMMARY: The invention listed below is 
assigned to the United States 
Government as represented by the 
Secretary of the Navy and is made 
available for licensing by the 
Department of the Navy. 

Requests for copies of the patent 
application cited should be directed to 
the Office of the Chief of Naval 
Research (Code OOCCIP), 800 North 
Quincy Street, Arlington, Virginia 22217- 
5000 and must include the application 
serial number. 


DATE: August 21, 1989. 


FOR FURTHER INFORMATION CONTACT: 
Mr. R.J. Erickson, Staff Patent Attorney, 
Office of the Chief of Naval Research 
(Code OOCCIP), 800 N. Quincy Street, 
Arlington, VA 22217-5000, telephone 
(202) 696-4001. 

Patent Application Ser. No. 275,433: 
Immunotherapy Involving CD28 
Stimulation; filed November 23, 1988. 


Dated: August 16, 1989. 
Sandra M. Kay, 
Department of the Navy, Alternate Federal 
Register Liaison Officer. 
[FR Doc. 89-19569 Filed 8-18-89; 8:45 am} 
BILLING CODE 3810-AE-M 


CNO Executive Panel Advisory 
Committee; Closed Meeting 


Pursuant to the provisions of the 
Federal Advisory Committee Act (5 
U.S.C. App. 2), notice is hereby given 
that the Chief of Naval Operations 
(CNO) Executive Panel Advisory 
Committee Space Task Force will meet 
September 26-27, 1989 from 9 a.m. to 5 
p.m. each day, at 4401 Ford Avenue, 
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Alexandria, Virginia. All sessions will 
be closed to the public. 

The purpose of this meeting is to 
assess the Navy's potential role in 
space. The entire agenda of the meeting 
will consist of discussions of key issues 
regarding space exploration in support 
of U.S. national security, and related 
intelligence. These matters constitute 
classified information that is specifically 
authorized by Executive order to be kept 
secret in the interest of national defense 
and is, in fact, properly classified 
pursuant to such Executive order. 
Accordingly, the Secretary of the Navy 
has determined in writing that the public 
interest requires that all sessions of the 
meeting be closed to the public because 
they will be concerned with matters 
listed in section 552b(c)(1) of title 5, 
United States Code. 

For further information concerning 
this meeting, contact: Faye Buckman, 
Secretary of the CNO Executive Panel 
Advisory Committee, 4401 Ford Avenue, 
Room 601, Alexandria, Virginia 22302- 
0268, Phone (703) 756-1205. 


Dated: August 15, 1989. 
Sandra M. Kay, 
Department of the Navy, Alternate Federal 
Register Liaison Officer. 
[FR Doc. 89-19567 Filed 8-18-89; 8:45 am] 
BILLING CODE 3810-AE-M 


DEPARTMENT OF EDUCATION 


Office of Elementary and Secondary 
Education 


Intent to Repay to the Georgia 
Department of Education Funds 
Recovered as a Result of Final Audit 
Determinations 


AGENCY: Department of Education. 


ACTION: Notice of Intent to Award 
Grantback Funds. 


SUMMARY: Under Section 456 of the 
General Education Provisions Act, the 
U.S. Secretary of Education (Secretary) 
intends to repay to the Georgia 
Department of Education (GDE) under a 
grantback arrangement an amount equal 
to 75 percent of the funds recovered by 
the U.S. Department of Education 
(Department) as a result of five final 
audit determinations. This notice 
describes the GDE’s plan for the use of 
the repaid funds and the terms and 
conditions under which the Secretary 
intends to make those funds available. 
The notice invites comments on the 
proposed grantback. 

DATES: Comments must be received on 
or before (September 20, 1989. 
ADDRESSES: A!] comments concerning 
this notice should be addressed to Mrs. 


Alicia Coro, Director, School 
Improvement Programs, U.S. 
Department of Education, 400 Maryland 
Avenue, SW., Washington, DC 20202. 
FOR FURTHER INFORMATION CONTACT: 
Mrs. Alicia Coro, telephone (202) 732- 
4657. 

SUPPLEMENTARY INFORMATION: 


A. Background 


The Department has recovered a total 
of $237,087.57 from the GDE in 
resolution of final audit determinations 
issued by the Assistant Secretary for 
Elementary and Secondary Education. 
These final audit determinations arose 
from the organization-wide audits of the 
GDE for fiscal years 1983-1986. They 
involved various misexpenditures by the 
GDE under Chapter 2 of the Education 
Consolidation and Improvement Act of 
1981 (ECIA) (20 U.S.C. 3811-3876 (1982)), 
which consolidated a number of 
categorical Federal education programs 
into a single authorization of grants to 
States. Specifically, the Assistant 
Secretary determined that the GDE had 
used Chapter 2 funds to supplant State 
funds in violation of Section 585(b) of 
Chapter 2 (20 U.S.C. 3861(b) (1982)) and 
for unallowable activities in violation of 
Sections 561{a) and 571-582 of Chapter 2 
(20 U.S.C. 3811(a), 3821-3842 (1982)). 


B. Authority for Awarding a Grantback 


Section 456(a) of the General 
Education Provisions Act (GEPA) (20 
U.S.C. 1234e(a) (1982)) provides that 
whenever the Secretary has recovered 
funds following a final audit 
determination with respect to an 
applicable program, the Secretary may 
consider those funds to be additional 
funds available for that program and 
may arrange to repay to the State 
affected by that determination an 
amount not to exceed 75 percent of the 
recovered funds. The Secretary may 
enter into this “grantback” arrangement 
if the Secretary determines that— 

(1) The practices and procedures of 
the State that resulted in the final audit 
determinations have been corrected and 
the State is, in all other respects, in 
compliance with the requirements of the 
applicable program; 

(2) The State has submitted to the 
Secretary a plan for the use of the- funds 
to be awarded under the grantback 
arrangement that meets the 
requirements of the program and, to the 
extent possible, benefits the population 
that was affected by the failure to 
comply or by the misexpenditures that 
resulted in the audit exception; and 

(3) The use of the funds to be awarded 
under the grantback arrangement in 
accordance with the State's plan would 
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serve to achieve the purpose of the 
program under which the funds were 
originally granted. 


C. Plan for Use of Funds Awarded 
Under a Grantback Arrangement 


Pursuant to Section 456(a)(2) of GEPA, 
the GDE has applied for a grantback of 
$177,816 and has submitted a plan for 
use of the grantback funds under 
Chapter 2 of the Elementary and 
Secondary Education Act of 1965 
(ESEA), as amended. Although the final 
audit determinations resulted from 
improper expenditures of Chapter 2, 
ECIA funds, that program has been 
repealed. Chapter 2 of the ESEA is the 
successor program. 

Under its plan, the GDE proposes to 
implement the Resource Alignment 
Project (RAP). The major purpose of the 
project would be to provide 
administrators, curriculum specialists, 
media specialists, and teachers with 
current, useable and accessible 
information needed for instructional 
decisions. Activities of the project 
would include the alignment of 
textbooks, criterion and norm 
referenced tests, computer software, 
video programs, and other available 
instructional materials with Georgia's 
Quality Core Curriculum objectives. The 
alignment information would be entered 
into a statewide database which would 
be available to local school systems 
throughout the State of Georgia. 

The first phase of the project would be 
completed by the end of FY 1989 and 
would include long-range planning and 
the beginning of the alignment process. 
A total of $34,492 of the requested 
grantback monies would be used for this 
phase. The second phase of the project 
would be conducted over a period of 
two years. The second phase would 
include continuation of first-year efforts, 
additional activities in developing a 
statewide data base system, 
identification of implementation sites, 
and evaluation. A total of $143,324, the 
balance of the requested grantback — 
monies, would be used for the second 
phase. 


D. The Secretary’s Determination 


The Secretary has carefully reviewed 
the GDE’s grantback request, the GDE’s 
plan, and other information submitted 
by the GDE. Based upon that review, the 
Secretary has determined that the 
conditions under Section 456 of GEPA 
have been met. 

These determinations are based upon 
the best information available to the 
Secretary at the present time. If this 
information is not accurate or complete, 
the Secretary is not precluded from 
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taking appropriate administrative 
action. 


E. Notice of the Secretary’s Intent to 
Enter Into a Grantback Arrangement 


Section 456(d) of GEPA requires that, 
at least thirty days prior to entering into 
an arrangement to award funds under a 
grantback, the-Secretary must publish in 
the Federal Register a notice of intent to 
do so, and the terms and conditions 
undér which the payment will be made. 

In accordance with section 456(d) of 
GEPA, notice is hereby given that the 
Secretary intends to make funds 
available to the GDE under a grantback 
arrangement. The grantback award 
would be in the amount of $177,816, 
which is 75 percent of the funds 
recovered by the Department as a result 
of the final audit determinations. 


F. Terms and Conditions Under Which 
Payment Under a Grantback 
Arrangement Would Be Made 


Section 456(b) of GEPA provides that 
any payments made under a grantback 
arrangement shall be subject to terms 
and conditions that the Secretary deems 
necessary to accomplish the purposes of 
the affected program, including the 
submission of periodic reports on the 
use of the repaid funds and evidence 
that the State has consulted with 
parents or representatives of the 
population that would benefit from the 
grantback award. 

The GDE agrees to comply with the 
following terms and conditions under 
which payment under a grantback 
arrangement would be made: 

(1) The GDE will expend the funds 
awarded under the grantback in 
accordance with— 

(a) All applicable statutory and 
regulatory requirements; 

(b) The plan that the GDE submitted 
and any amendments to that plan that 
are approved in advance by the 
Secretary; and 

(c) The budget that was submitted 
with the plan and any amendments to 
the budget that are approved in advance 
by the Secretary. 

(2) Pursuant to section 456(c) of GEPA, 
the GDE will obligate $34,492 of the 
grantback funds by September 30, 1989, 
$712 of the funds by September 30, 1990 
and the remainder of the funds by 
September 30, 1991. 

(3) The GDE will, not later than 
January 1, 1992, submit a report to the 
Secretary that— 

(a) Indicates that the funds awarded 
under the grantback have been spent in 
accordance with the proposed plan and 
approved budget; 


(b) Shows that the funds awarded 
under the grantback have been 
liquidated; and 

(c) Describes the results and 
effectiveness of the project for which the 
funds were spent. 

(4) The GDE will maintain separate 
accounting records documenting the 
expenditure of the grantback funds. 
(Catalog of Federal Domestic Assistance 
(CFDA) Number 84.151; Chapter 2 of Title I of 
the Elementary and Secondary Education Act 
of 1965, as amended) 

Dated: August 15, 1989. 

Lauro F. Cavazes, 

Secretary of Education. 

[FR Doc. 89-19572 Filed 8-18-89; 8:45 am] 
BILLING CODE 4000-01-M 


DEPARTMENT OF ENERGY 
Office of the Secretary 


Public Hearings To Solicit Views From 
Public Officials and the General Public 
on the Development of a National 
Energy Strategy 


AGENCY: Office of the Secretary, DOE. 
ACTION: Notice of meetings to invite 
public officials and the general public to 
provide comments on the development 
of a national energy strategy. 


SUMMARY: This is the fourth in a series 
of public hearings being conducted 
throughout the country by the 
Department of Energy soliciting 
comments from interested parties on a 
wide range of energy issues and 
recommended solutions. Dates and 
Procedures: The public hearing is 
scheduled for August 28, 1989, from 8:30 
a.m. to 1:00 p.m. and 1:45 p.m. to 6:00 
p.m., at the Washington State 
Convention and Trade Center, 800 
Convention Place, Level 6, Seattle, 
Washington. Individuals interested in 
testifying at this hearing should contact 
William H. Hatch, Office of Policy, 
Planning and Analysis, Department of 
Energy at (202) 586-4767 no later than 
4:00 p.m., Wednesday, August 23, 1989. 
Persons wishing to submit testimony for 
the record in conjunction with this 
hearing should forward written 
comments to William H. Hatch, Office of 
Policy, Planning and Analysis, 
Department of Energy, Forrestal 
Building, Room 7H-034, 1000 
Independence Avenue SW., 
Washington, DC 20585. All testimony 
received will be compiled and made 
available to the public. 

The fifth hearing in this initial series 
has been scheduled in Louisville, 
Kentucky, on September 8, 1989. As 
soon as information is available 
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regarding the specific location and time, 
it will be announced.  - 

FURT. ER INFORMATION CONTACT: For 
further information, please write or call 
William H. Hatch, Office of Policy, 
Planning and Analysis, Department of 
Energy, Forrestal Building, Room 7H- 
034, 1000 Independence Avenue, SW., 
Washington, DC 20585, (202) 586-4767. 
Linda G. Stuntz, 

Deputy Under Secretary, Office of Policy, 
Planning and Analysis, U.S. Department of 
Energy. 

[FR Doc. 89-19703 Filed 8-17-89; 11:54 am] 
BILLING CODE 6450-01-M 


Federal Energy Regulatory 
Commission 


[Project No. 3109-001] 


Blue River Dam, Oregon; Availability of 
Environmental Assessment 


August 11, 1989. 

In accordance with the National 
Environmental Policy Act of 1969 and 
the Federal Energy Regulatory 
Commission’s (Commission's) 
regulations, 18 CFR Part 380 (Order No. 
486, 52 FR 47897), the Office of 
Hydropower Licensing has reviewed the 
application for major license for the 
proposed Blue Rive Dam Project located 
on the Blue River in Lane County, near 
Eugene, Oregon and has prepared an 
Envrionmental Assessment (EA) for the 
proposed project. In the EA, the 
Commission’s staff has analyzed the 
potential environmental impacts of the 
proposed project and has concluded that 
approval of the proposed project, with 
appropriate mitigation measures, would 
not constitute a major federal action 
significantly affecting the quality of the 
human environment. 

Copies of the EA are available for 
review in the Public Reference Branch, 
Room 1000, of the Commission’s offices 
at 825 North Capitol Street NE., 
Washington, DC 20426. 

Linwood A. Watson, Jr., 

Acting Secretary. 

[FR Doc. 89-19532 Filed 8-18-89; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP88-42-004] 


Pacific Offshore Pipeline Co.; 
Compliance Filing of Proposed Change 
in FERC Gas. Tariff Rate 


August 14, 1989. 

Take notice that Pacific Offshore 
Pipeline Company (“POPCO”) on 
August 8, 1989, tendered for filing the 
following proposed change to its FERC 
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Gas Tariff, Original Volume No. 1, to’be 
effective May 24, 1989: 


Third Revised Sheet No. 6 


POPCO states that the tariff sheet has 
been filed in compliance with a Letter 
Order dated July 14, 1989 in the above 
referenced Dockets. POPCO is filing this 
revised tariff sheet to correct for a 
mispagination which occurred with its 
June 23, 1989 compliance filing. 

Copies of the filing were served on 
POPCO’s supplier, customer, and the 
interested State Commission. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street NE., 
Washington, DC 20426, in accordance 
with Rules 211 and 214 of the 
Commission's Rules of Practice and 
Procedure. All such protests should be 
filed on or before August 21, 1989. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Persons that are already 
parties to this proceeding need not file a 
motion to intervene in this matter. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 89-19533 Filed 8-18-89; 8:45 am] 
BILLING CODE 6717-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-3632-7] 
Transfer of Data te Contractors 


AGENCY: Environmental Protection 
Agency. 

ACTION: Notice of transfer of data and 
request for comments. 


SUMMARY: The Environmental Protection 


Agency (EPA) will transfer to its 
contractors, Versar, Inc.; Radian 
Corporation; DPRA, Inc.; Tetra Tech, 
Inc.; and Jacobs Engineering Group 
information which has been, or will be, 
submitied to EPA under section 3007 of 
the Resource Conservation and 
Recovery Act (RCRA). These firms are 
assisting EPA in conducting analyses of 
the data submitted to EPA under section 
3007 of RCRA for the development of 
treatment standards for hazardous 
wastes subject to the land disposal 
restriction rules. Some of.the 
information may have a claim of 
business confidentiality. 


DATES: The transfer of data submitted to 
EPA will occur no sooner than August 
28, 1989. 

ADDRESSES: Comments should be sent 
to Dina Villari, Document Control 
Officer, Office of Solid Waste (OS-312), 
U.S. Environmental Protection Agency, 
401 M Street SW., Washington, DC 
20460. Comments should be identified as 
“Transfer of Confidential Data.” 

FOR FURTHER INFORMATION CONTACT: 
Dina Villari, Document Control Officer, 
Office of Solid Waste (OS-312), U.S. 
Environmental Protection Agency, 401 M 
Street, SW., Washington, DC 20460, 
(202) 382-4670. 

SUPPLEMENTARY INFORMATION: 


I. Transfer of Data 


In November, 1984, Congress enacted 
amendments to the Resource 
Conservation and Recovery Act (RCRA) 
requiring the Agency to establish 
standards for treatment of hazardous 
wastes prior to land disposal. A major 
portion of this program involves 
identifying generators and treaters of 
these wastes and collecting and 
analyzing data from full-scale 
technologies. 

Under EPA Contract NO. 68-01-7310, 
Versar, Inc.; DPRA, Inc.; Radian 
Corporation; Tetra Tech, Inc.; and 
Jacobs Engineering Group will assist the 
Waste Treatment Branch of the Office of 
Solid Waste in conducting analyses of 
data submitted to EPA under section 
3007 of RCRA for the development of 
treatment standards for hazardous 
wastes subject to the land disposal 
restriction rules. Some of the 
information being transferred may have 
been claimed as confidential business 
information. 

In accordance with 40 CFR 2.305(h), 
EPA has determined that Versar, Inc.; 
Radian Corporation; DPRA, Inc.; Tetra 
Tech, Inc.; and Jacobs Engineering 
Group require access to confidential 
business information (CBI) submitted to 
EPA under the authority of RCRA to 
perform work satisfactorily under the 
above-noted contract. EPA is issuing 
this notice to inform ail submitters of 
confidential business information that 
EPA may transfer to these firms, on a 
need-to-know basis, CBI collected under 
the authority of RCRA. Upon completing 
their review of materials submitted, the 
contractors will return all such materials 
to EPA. 

Versar, Inc.; Radian Corporation; 
DPRA, Inc.; Tetra Tech, Inc.; and Jacobs 
Engineering Group have been authorized 
to have access to RCRA CBI under the 
EPA “Contractor Requirements for the 
Control and Security of RCRA 
Confidential Business Information” 
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security manual. EPA will approve the 
security plan of the contractors and will 
inspect their facilities and approve them 
prior to RCRA CBI being transmitted to 
the contractors. Personnel from these 
firms will be required to sign non- 
diclosure agreements and be briefed on 
appropriate security procedures before 
they are permitted access to confidential 
information, in accordance with the 
“RCRA Confidential Business 
Information Security Manual” and the 
Contractor Requirements Manual. 


Dated: August 4, 1989. 
Robert L. Duprey, 
Acting Assistant Administrator. 
[FR Doc. 89-19613 Filed 8-18-89; 8:45 am] 
BILLING CODE 6560-50-M 


[FRL-3632-6] 


Extension of the Period for 


Preparation of Regional 404(c) 
Recommendation Concerning the Use 
of Big River, Mishnock River, Their 
Tributaries and Adjacent Wetlands as 
Disposal Sites; Kent County, Ri 


AGENCY: U.S. Environmental Protection 
Agency (EPA). 

ACTION: Notice of Extension of the 
Period for Preparation of Regional 404({c) 
Recommendation. 


SUMMARY: On February 1, 1989, EPA 
published in the Federal Register (54 FR 
18694) a Notice of a Proposed 
Determination, under Section 404(c) of 
the Clean Water Act, to prohibit the use 
of Big River, Mishnock River, their 
tributaries and adjacent wetlands as 
disposal sites for the purpose of building 
a reservoir. The notice established a 
public comment period, which ended on 
July 31, 1989. On June 8, 1989, a public 
hearing concerning the Proposed 
Determination was held in Coventry, 
Rhode Island. EPA has received over 
200 written comments, including 
substantial technical field data, which 
need to be evaluated. In order to allow 
full consideration of the extensive 
administrative record, the time period 
provided in 40 CFR 231.5{a) for the 
preparation of the Regional 
Recommendation, the next step in the 
404(c) process, is being extended until 
close of business, October 10, 1989. This 
time extension is made under authority 
of 40 CFR 231.8. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Mark J. Kern, EPA Water Quality 
Branch, JFK Federal Building, WWP- 
1900, Boston, MA 02203-2211, (617) 565- 
4421. 
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Dated: August 11, 1989. 


Paul G. Keough, 

Acting Regional Administrator, Region I. 
[FR Doc. 89-19614 Filed 8-18-89; 8:45 am] 
BILLING CODE 6560-50-M 


FARM CREDIT ADMINISTRATION 


Performance Review Board; 
Designation of Members 


AGENCY: Farm Credit Administration. 
ACTION: Notice. 


SUMMARY: In accordance with the 
provisions of Title 5, U.S.C. 4313(c)(4), 
the Farm Credit Administration hereby 
publishes a roster of the names of the 
executives who may be designated as 
members of the Agency's Performance 
Review Board(s). The roster is as 
follows: 
1. Francis J. Boyd, Jr.; 
_ 2. David C. Baer; 

3. Anne E. Dewey; 
4. Michael J. Powers; 
5. Michael A. Bronson; and 
6. William L. Robertson. 


Dated: August 15, 1989. 
David A. Hill, 
Secretary, Farm Credit Administration Board. 
[FR Doc. 89-19612 Filed 8-18-89; 8:45 am] 
BILLING CODE 6705-01-M 


FEDERAL MARITIME COMMISSION 
Agreement(s) Filed 


The Federal Maritime Commission 
hereby gives notice that the following 
agreement(s) has been filed with the 
Commission pursuant to section 15 of 
the Shipping Act, 1916, and section 5 of 
the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC, Office of the Federal 
Maritime Commission, 1100 L Street, 
NW., Room 10325. Interested parties 
may submit protests or comments on 
each agreement to the Secretary, 
Federal Maritime Commission, 
Washington, DC 20573, within 10 days 
after the date of the Federal Register in 
which this notice appears. The 
requirements for comments and protests 
are found in §§ 560.7 and/or 572.603 of 
title 46 of the Code of Federal 
Regulations. Interested persons should 
consult this section before 
communicating with the Commission 
regarding a pending agreement. 

Any person filing a comment or 
protest with the Commission shall, at 
the same time, deliver a copy of that 
document to the person filing the 
agreement at the address shown below. 


Agreement No.: 224-200277 


Title: Port of Portland Terminal 
Agreement. 

Parties: Port of Portland (Port), 
Oregon Terminal Company (OTC). 

Filing Party: Elaine Lycan, Manager, 
Price Estimating & Regulatory Affairs, 
Port of Portland, P.O. Box 3529, Portland, 
OR 97208. 

Synopsis: The Agreement provides for 
OTC to manage and operate the Port's 
Container Freight Station located at 
Fulton Terminal 6, Port of Portland. As 
compensation, the Port will pay OTC a 
monthly base management fee of $4,000 
per month, subject to adjustment 
commencing with the third quarter of 
the Agreement based on a productivity 
index. The term of this Agreement is 
three years. 

By Order of the Federal Maritime 
Commission. 

Dated: August 15, 1989. 

Joseph C. Polking, 

Secretary. 

[FR Doc. 89-19566 Filed 8-18-89; 8:45 am] 
BILLING CODE 6730-01-M 


FEDERAL RESERVE SYSTEM 


The Bank of Novo Scotia, Toronto, 
Canada; Proposal to Underwrite and 
Deal in Debt and Equity Securities to a 
Limited Extent 


The Bank of Nova Scotia, Toronto, 
Canada (“Applicant”), has applied, 
pursuant to section 4{c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) (“BHC Act") and § 225.23(a) 
of the Board’s Regulation Y (12 CFR 
225.23(a)), for permission for its indirect 
subsidiary, ScotiaMcLeod (USA) Inc., 
New York, New York (“Company”), to 
underwrite and deal in all types of debt 
and equity securities to a limited extent. 

Company is currently authorized to: 
(1) Provide brokerage and investment 
advisory services to institutional 
customers; (2) provide advice in 
connection with financial transactions; 
(3) provide financial advice to the 
Canadian federal and provincial 
governments, such as with respect to the 
issuance of their securities in the United 
States; (4) provide discounts brokerage 
services; (5) provide portfolio 
investment advice and research and 
furnish general economic information | 
and advice; and (6) underwrite and deal 
in securities eligible to be underwritten 
and dealt in by U.S. member banks. 74 
Federal Reserve Bulletin 249 (1988). 

Section 4(c)(8) of the BHC Act 
provides that a bank holding company 
may, with Board approval, engage in 
any activity “which the Board after due 
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notice and opportunity for hearing has 
determined (by order or regulation) to 
be so closely related to banking or 
managing or controlling banks as to be a 
proper incident thereto.” The Board has 
previously determined that underwriting 
and dealing in debt and equity securities 
that are not eligible to be underwritten 
and dealt in by member banks 
(“ineligible securities”) are closely 
related and proper incidents to banking, 
subject to certain conditions. J.P. 
Morgan & Co. Incorporated, The Chase 
Manhatan Corporation, Bankers Trust 
New York Corporation, Citicorp and 
Security Pacific Corporation, 75 Federal 
Reserve Bulletin 192 (1989) (“Morgan 
Order”). 

Applicant has proposed to underwrite 
and deal in ineligible debt and equity 
securities under limitations that differ 
from those approved by the Board in its 
Morgan Order. Generally, Applicant 
proposes that the framework of 
limitations established by the Board in 
the Morgan Order should not apply to 
its operations outside the United States. 
For example, under the terms of its 
proposal, Applicant, which is a foreign 
bank as well as a bank holding 
company, and its foreign offices and 
subsidiaries would be permitted to lend 
to and in support of Company. Applicant 
does not propose that any U.S. bank, 
branch, or agency affiliate would lend or 
otherwise provide support to Company. 
Applicant has also made other 
commitments as alternatives to those 
approved in the Morgan Order. 

Applicant has also requested 
additional authority for Company: (1) To 
underwrite and deal in ineligible debt 
and equity securities in amounts 
generating up to 10 percent of 
Company's gross revenues; (2) to 
underwrite and deal in equity securities 
immediately without regard to the one- 
year waiting period established by the 
Board in the Morgan Order; and (3) to 
underwrite and deal in securities 
representing interests in, or secured by, 
obligations originated or sponsored by 
its affiliates if such securities are rated 
by a nationally-recognized rating agency 
or are issued or guaranteed by a U.S. 
government agency or a U.S. 
government-sponsored agency. 
Applicant’s commitments and 
application may be inspected at the 
offices of the Board of Governors or the 
Federal Reserve Bank of New York. 

In publishing the proposal for 
comment, the Board does not take any 
position on issues raised by the 
proposal. Notice of the proposal is 
published solely in order to seek the 
views of interested persons on the 
issues presented by the application and 
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does not represent a determination by 
the Board that the proposal meets or is 
likely to meet the standards:of the BHC 
Act or the Glass-Steagall Act. 

Any comments or requests for a 
hearing should be submitted in writing 
and received by William W. Wiles, 
Secretary, Board of Governors of the 
Federal Reserve System, Washington, 
DC 20551, not later than September 21, 
1989. Any request for a hearing on this 
application must, as required by 
§ 262.3(e) of the Board's Rules of 
Procedure (12 CFR 262.3(e)}, be 
accompanied by a statement of the 
reasons why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Board of Governors of the Federal Reserve 
System, August 15, 1989. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 89-19577 Filed 8-18-89; &:45 am] 
BILLING CODE 6210-01-Mt 


Banc One Corp.; Acquisition of 
Company Engaged in Permissible 
Nonbanking Activities 


The organization listed in this notice 
has applied under § 225.23(a}{2) or (f} of 
the Board's Regulation Y (12 CFR 
225.23{a)(2) or (f}) for the Board’s 
approval under section 4{c)(8) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c)(8}} and § 225.21{a) of Regulation 
Y (12.CFR 225.21{a}) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as-closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 


hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a he 

identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Govenors not later than September 8, 
1989. 

A. Federal Reserve Bank of Cleveland 
(John J. Wixted, Jr., Vice President) 1455 


East Sixth Street, Cleveland, Ohio 44101: 


1. Banc One Corporation, Columbus, 
Ohio; to acquire Weaver Bros., Inc., 
Chevy Chase, Maryland, and thereby 
engage in originating and arranging 1-4 
family residential mortgages, 
commercial mortgage financing, and 
mortgage servicing pursuant to § 225.25 
(b)(1) an (b)(14) of the Board’s 
Regulation Y. 

Board of Governors of the Federal Reserve 
System, August 15,1989. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 89-19573 Filed 8-21-89; 8:45 am] 
BILLING CODE 6210-01-m 


Cardinal Bancshares, Inc., et al.; 
Applications To Engage de Novo in 
Permissible Nonbanking Activities 


The companies listed in this notice 
have filed an application under 
§ 225,23{a)(1)}.of the Board's Regulation 
Y (12 CFR 225.23({a}{1)} for the Board's 
approval under section 4{c)(8) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c)(8)} and 225.21{a) of Regulation Y 
(12 CFR 225.21(a)) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in § 225.25 of 
Regulation ¥ as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also -be available for 
inspection at the offices of the Board of 
Governors. Interested persons. may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
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as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Unless otherwise noted, comments 
regarding the applications must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than September 8, 1989. 

A. Federal Reserve Bank of Cleveland 
(John J. Wixted, Jr., Vice President} 1455 
East Sixth Street, Cleveland, Ohio.44101: 

1. Cardinal Bancshares, Inc., 
Lexington, Kentucky; to open a 
consumer loan office in Harlan, 
Kentucky, through its subsidiary, 
Cardinal Credit Corporation, and 
thereby engage de novo in offering 
consumer loans up to $15,000 regulated 
by the Kentucky Consumer Loan Act as 
well as unregulated loans in amounts 
greater than $15,000, and purchase retail 
installment notes on consumer goods 
and services pursuant to § 225.25(b)(1) 
of the Board's tion Y. These 
activities will be conducted in the 
Harlan County, Kentucky area, 
including but not limited to the 
communities of Evarts, Harlan, Loyall, 
and Wallins Creek. 

B. Federal Reserve Bank of Chicago 
(David S. Epstein, Vice President} 230 
South LaSalle Street, Chicago, Hlinois 
60690: 


1. CNBC Bancarp, Inc., Chicago, 
Illinois; to engage de novo through its 
subsidiary, CNBC Investment Corp., 
Chicago, IHinois, in making, aoaping 
and servicing loans 
. 225. 25(b\1) of the Board’s Sagulation 


a CNBC Bancorp, Inc., Chicago, 
Illinois; to engage de novo through: its 
subsidiary, CNBC Leasing Corp., 
Chicago, Ilinsis, in leasing personal or 
real property pursuant to § 225.25(b}(5) 
of the Board's Regulation Y. 

C. Federal Reserve Bank of San 
Francisco (Harry W. Green, Vice 
President) 101 Market Street, San 
Francisco, California 94105: 

1. Security Pacific Corporation, Les 
Angeles, California; to engage de novo 
through its subsidiary, Sumisei Secpac 
Investment Advisors, Inc., Los Angeles, 
California, in.investment advisory 
services, acting as investment financial 
advisor to the extent of (1) serving as 
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the advisory company for mortgage or 
real estate investment trusts, (2) serving 
as investment advisor (as defined in 
section 2({a)(20) of the Investment 
Company Act of 1940) to investment 
companies registered under that Act 
including sponsoring, organizing, and 
managing closed-end investment 
companies, (3) providing portfolio 
investment advice to any other persons, 
(4) furnishing general economic 
information and advice, general 
economic statistical forecasting services 
and industry studies, and (5) providing 
financial advice to state and local 
governments, such as with respect to the 
issuance of their securities pursuant to 
§ 225.25(b)(4) of the Board's Regulation 
Y. These activities will be conducted 
through a joint venture which is owned 
50 percent by Security Pacific and 50 
percent by Sumitomo Life Insurance 
Company. Initially, Company will only 
engage in investment advisory activities 
with respect to a portion of Sumitomo’s 
own investment portfolio allocated to 
US. Securities. 

Board of Governors of the Federal Reserve 
System, August 15, 1989. 
Jennifer J. Johnson, 
Associate Secretary of the Board. 
[FR Doc. 89-19574 Filed 8-18-89; 8:45 am] 
BILLING CODE 6210-01-M 


Fifth Third Bancorp, et al.; Formations 
of; Acquisitions by; and Mergers of 
Bank Holding Companies 


The companies listed in this notice 
have applied for the Board's approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
§ 225.14 of the Board's Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3{c) of the Act (12 
U.S.C. 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 


must be received not later than 
September 8, 1989. 

A. Federal Reserve Bank of Cleveland 
(John J. Wixted, Jr., Vice President) 1455 
East Sixth Street, Cleveland, Ohio 44101: 

1. Fifth Third Bancorp, Cincinnati, 
Ohio; to acquire 100 percent of the 
voting shares of The National Bank and 
Trust Company of Paris, Paris, 
Kentucky. 

2. Indebancorp, Oak Harbor, Ohio; to 
become a bank holding company by 
acquiring 100 percent of the voting 
shares of The National Bank of Oak 
Harbor, Oak Harbor, Ohio. 

B. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street, N.W., Atlanta, Georgia 
30303: 

1. Barrow Bancshares, Inc., Winder, 
Georgia; to become a bank holding 
company by acquiring 100 percent of the 
voting shares of Barrow Bank & Trust 
Company, Winder, Georgia. 

C. Federal Reserve Bank of Chicago 
(David S. Epstein, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. Huron National Bancorp, Inc., 
Rogers City, Michigan; to become a 
bank holding company by acquiring 100 
percent of the voting shares of Huron 
National Bank, Rogers City, Michigan. 

2. Marseilles Bancorporation, Inc., 
Marseilles, Illinois; to become a bank 
holding company by acquiring at least 
66% percent of the voting shares of 
Union National Bank of Marseilles, 
Marseilles, Illinois. 

3. Premier Bancorp, Inc., Farmer City, 
Illinois; to acquire 19.6 percent of the 
voting shares of FM Bancorp, Inc., 
Paxton, Illinois, and thereby indirectly 
acquire Melvin State Bank, Melvin, 
Illinois. 

D. Federal Reserve Bank of Dallas (W. 
Arthur Tribble, Vice President) 400 
South Akard Street, Dallas, Texas 75222: 

1. BFW Financial Corporation, 
Burleson, Texas; to acquire 100 percent 
of the voting shares of Alvord Financial 
Corporation, Alvord, Texas, and thereby 
indirectly acquire The Alvord National 
Bank in Alvord, Alvord, Texas. 

2. GNB Bancshares, Inc., Gainesville, 
Texas, to become a bank holding 
company by acquiring 100 percent of the 
voting shares of Guaranty National 
Bancshares, Inc., Wilmington, Delaware, 
and thereby indirectly acquire 
Gainesville National Bank, Gainesville, 
Texas. 

3. Guaranty National Bancshares, 
Inc., Wilmington, Delaware; to become a 
bank holding company by acquiring 100 
percent of the voting shares of 
Gainesville National Bank, Gainesville, 
Texas. 
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Board of Governors of the Federal Reserve 
System, August 15, 1989. 
Jennifer J. Johnson, 
Associate Secretary of the Board. 
[FR Doc. 89-19575 Filed 6-18-89; 8:45 am] 
BILLING CODE 6210-01-M 


Fourth Financial Corp., et al.; 
Formation of, Acquisition by, or 
Merger of Bank Holding Companies; 
and Acquisition of Nonbanking 
Company 


The company listed in this notice has 
applied under § 225.14 of the Board’s 
Regulation Y (12 CFR 225.14) forthe 
Board's approval under section 3 of the 
Bank Holding Company Act (12 U.S.C. 
1842) to become a bank holding 
company or to acquire voting securities 
of a bank or bank holding company. The 
listed company has also applied under 
§ 225.23(a)(2) of Regulation Y (12 CFR 
225.23(a)(2)) for the Board's approval 
under section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible‘for bank 
holding companies, or to engage in such 
an activity. Unless otherwise noted, 
these activities will be conducted 
throughout the United States. 

The application ia available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve Bank 
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indicated or the offices of the Board of 
Governors not later than September 8, 
1989. 

A. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Senior Vice 
President) 925 Grand Avenue, Kansas 
City, Missouri 64198: 

1. Fourth Financial Corporation, 
Wichita, Kansas; to merge with 
Southwest Financial Corporation, 
Garden City, Kansas, and thereby 
indirectly acquire The Garden National 
Bank, Garden City, Kansas. 

In connection with this application, 
Applicant proposes to engage in credit- 
related insurance pursuant to 
§ 225.25(b)(8){i) of the Board’s 
Regulation Y. 

Board of Governors of the Federal Reserve 
System, August 15, 1989. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 89-19576 Filed 8-18-89; 8:45 am] 
BILLING CODE 6210-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Alcohol, Drug Abuse, and Mental 
Health Administration 


Advisory Committee Meeting in 
September 


AGENCY: Alcohol, Drug Abuse, and 
Mental Health Administration, HHS. 


ACTION: Notice of meeting. © 


SUMMARY: This notice sets forth the 
schedule and proposed agenda for the 
forthcoming meeting of an agency 
extramural science advisory board in 
the month of September 1989. The Board 
will discuss current research program 
activities. Attendance by the public will 
be limited to space available. 

Committee Name: Extramural Science 
Advisory Board, NIAAA. 

Date and Time: September 12: 1:00 
p.m.-6:00 p.m.; September 13: 9:00 a.m.— 
5:00 p.m. 

Place: National Institutes of Health, 
Building 31, Conference Room 9, 9000 
Rockville Pike, Bethesda, MD 20892. 

Status of Meeting: Open. 

Contact: Michael J. Lewis, Parklawn 
Building, Room 16C-26, 5600 Fishers 
Lane, Rockville, MD 20857, (301) 443— 
6106. 

Purpose: The Advisory Board advises 
the Secretary, Department of Health and 
Human Services, the Administrator, 
Alcohol, Drug Abuse, and Mental Health 
Administration, and the Director, 
National Institute on Alcohol Abuse and 
Alcoholism, based on an ongoing review 
of the direction, scope, balance, and 
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emphasis of the Institute’s extramural 
science program. 

Substantive program information may 
be obtained from the contract person 
listed above. The NIAAA Advisory 
Board Staff Coordinator, Ms. Nancy 
Colladay, Room 16€-23, Parklawn 
Building, 5600 Fishers Lane, Rockville, 
Maryland 20857 will furnish summaries 
of the meeting and a roster of committee 
members upon request. 

Dated: August 15, 1989. 

Peggy W. Cockrill, 

Committee Management Officer, Alcohol, 
Drug Abuse, and Mental Health 
Administration. 

[FR Doc. 89-19630 Filed 8-18-89; 8:45 am] 
BILLING CODE 4160-20-M 


Centers for Disease Control 


in Vitro Systems for Human Biological 
Monitoring; National Institute for 
Occupational Safety and Heatth 
Meeting 


The following meeting will be 
convened by the National Institute for 
Occupational Safety and Health 
(NIOSH), Centers for Disease Control 
(ce. 

Name: In Vitro Systems for Human 
Biological Monitoring. 

Time and Date: 3:00 a.m.—3:00 p.m.— 
September 5, 1989. 

Place: Robert A. Taft Laboratories, 
4676 Columbia Parkway, Auditorium, 
Cincinnati, Ohio 45226-1998, 

Status: Open to the public, limited 
only by the space available. 

Purpose: To review and discuss in 
vitro systems for the generation of 
biotransformation data that may be 
used in the selection of biomarkers of 
human exposure to chemical 
xenobiotics. 

Contact Person: Donald E. Richards, 
NIOSH, CDC, Robert A. Taft 
Laboratories (C23), 4676 Columbia 
Parkway, Cincinnati, Ohio 45226-1998, 
Telephone: Commercial: (513) 533-8192, 
FTS: 684-8192. 

Dated: August 15, 1989. 

Elvin Hilyer, 

Associate Director for Policy Coordination, 
Centers for Disease Control. 

[FR Doc. 89-19561 Filed 8-18-89; 8:45 am] 
BILLING CODE 4160-19-44 


Advisory Committee for injury 
Prevention and Control; Meeting 


In accordance with section 10fa)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), the Centers for Disease 
Control (CDC) announces the following 
Committee meeting: 


Name: CDC Advisory Committee on 
Injury Prevention and Control. 

Time and Date: 9:00 a.m.—5:00 p.m.— 
September 6, 1989, 9:00 a.m.-3:00 p.m.— 
September 7, 1989. 

Place: Koger Center, Davidson 
Building, Room 2060, 2858 Woodcock 
Boulevard, NE, Atlanta, Georgia 30341. 

Status: Open to the public, limited 
only by the space available 

Purpose: The Committee will make 
recommendations on policy, strategy, 
objectives, and priorities including the 
balance and mix of intramural and 
extramural research; advise on the 
development of a national plan for 
injury prevention and control and the 
development of new technologies and 
their application; and review progress 
toward injury prevention and control. 

Matters to be Discussed: The 
Committee will discuss its purpose and 
goals, and map out its agenda for the 
next 12 months. The meeting will 
include an orientation to CDC programs 
and activities related to the prevention 
and control of injuries. 

Agenda items are subject to change as 
priorities dictate. 

Contact Person for More Information: 
Mark Rosenberg, M.D., Director, 
Division of Injury Epidemiology and 
Control, Center for Environmental 
Health and Injury Control, CDC, 1600 
Clifton Road NE., Mailstop F-36, 
Atlanta, Georgia 30333, telephone: FTS: 
236-4690; Commercial: 404/488-4690. 

Dated: August 15, 1989. 

Elvin Hilyer, 

Associate Director for Policy Coordination, 
Centers for Disease Control. 

[FR Doc. 89-19563 Filed 8-18-89; 8:45 am] 
BILLING CODE 4160-18-M 


Board of Scientific Counselors (BSC); 
National Institute for Occupational 
Safety and Health; Meeting 


In accordance with section 10{a){2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), the Centers for Disease 
Control (CDC) announces the following 
Committee meeting: 

Name: NIOSH Board of Scientific 
Counselors. 

Time and Date: 1:00 p.m—5:00 p.m.— 
September 11, 1989, 9:00 a.m.—4:30 p.m.— 
September 12, 1989. 

Place: Newport Beach Marriot Hotel, 
900 Newport Center Drive, Newport 
Beach, California. 

Status: Closed: 3:45 p.m.-5:00 p.m., 
September 11, 1989. All other portions of 
the meeting are open to the public, 
limited only by the space available. 

Purpose: The Board is charged with 
advising the Director of NIOSH on the 
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scientific quality and efficacy of the 
Institute’s research. 

Contact Person: Roy M. Fleming, 
Sc.D., Executive Secretary, BSC, NIOSH, 
CDC, Bldg. 1, Room 3057, D30, 1600 
Clifton Road, NE., Atlanta, Georgia 
30333, Telephone: Commercial: (404) 
639-3343, FTS: 236-3343. 

Agenda: Agenda items for the meeting 
will include announcements, 
consideration of minutes of the previous 
meeting, a report from the Director of 
NIOSH, site visit reports, surveillance 
subcommittee report, Gouverneur Talc 
subcommittee report, research needs 
subcommittee report, discussions of 
NIOSH research initiatives, and future 
Board activities. Beginning at 3:45 p.m. 
through 5:00 p.m., September 11, the 
Board will discuss certain matters the 
public disclosure of which would 
constitute a violation of sections 
552b(c)(6) and/or 552b(c)(9)(B) of Title 5 
U.S. Code related to personal privacy. 
Therefore, pursuant to said provisions 
and the determination of the Acting 
Director, CDC, this portion of the 
meeting will not be open to the public. 

Agenda items are subject to change as 
priorities dictate. 

The portions of the meeting so 
indicated are open to the public for 
observation and participation. Anyone 
wishing to make an oral presentation 
should notify the contact person listed 
above as soon as possible before the 
meeting. The request should state the 
amount of time desired, the capacity in 
which the person will appear, and a 
brief outline of the presentation. Oral 
presentations will be scheduled at the 
discretion of the Chairperson and as 
time permits. 

A roster of members and other 
relevant information regarding the 
meeting may be obtained from the 
contact person listed above. 


Dated: August 15, 1989. 
Elvin Hilyer, 
Associate Director for Policy Coordination, 
Centers for Disease Control. 
[FR Doc. 89-19562 Filed 8-18-89; 8:45 am] 
BILLING CODE 4160-19-M 


National Committee on Vital and 
Health Statistics Subcommittee on 
Minority Heaith Statistics; Meeting 


In accordance with the Federal 
Advisory Committee Act (Pub. L. 92- 
463), notice is hereby given that the 
National Committee on Vital and Health 
Statistics (NCVHS) Subcommittee on 
Minority Health Statistics established 
pursuant to 42 U.S.C. 242k, section 
306(k)(2), of the Public Health Service 
Act, as amended, announces the 
following Subcommittee meeting. 


Name: NCVHS Subcommittee on 
Minority Health Statistics. 

Time and Date: 10:00 a.m.-3:00 p.m., 
September 6, 1989. 

Place: Room 337A-339A, Hubert H. 
Humphrey Building, 200 Independence 
Avenue, SW., Washington, DC 20201. 

Status: Open. 

Purpose: The Subcommittee will 
develop a 1990 work plan and develop a 
report on medically indigent issues. 

Contact Person: Substantive program 
information as well as summaries of the 
meeting and roster of committee 
members may be obtained from Gail F. 
Fisher, Ph.D., Executive Secretary, 
NCVHS, Room 2-12, Center Building, 
3700 East West Highway, Hyattsville, 
Maryland 20782, telephone (301) 436- 
7050 


Dated: August 15, 1989. 
Elvin Hilyer, 
Associate Director for Policy Coordination, 
Centers for Disease Control. 
[FR Doc. 89-19564 Filed 8-18-89; 8:45 am] 
BILLING CODE 4160-18-M 


Food and Drug Administration 


Consumer Participation; Open Meeting 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing the 
following district consumer exchange 
meeting: San Francisco District Office, 
chaired by Ronald M. Johnson, District 
Director. The topic to be discussed is 
food labeling. 


DATES: Thursday, September 21, 1989, 
7:30 p.m. to 8:30 p.m. 
ADDRESSES: O'Connor Hospital, Medical 
Office Bldg. Auditorium, 2105 Forest 
Ave., San Jose, CA 95128. 
FOR FURTHER INFORMATION CONTACT: 
Janet McDonald, Consumer Affairs 
Officer, Food and Drug Administration, 
50 United Nations Plaza, Rm. 526, San 
Franscisco, CA 94102, 415-556-1364. - 
SUPPLEMENTARY INFORMATION: The 
purpose of this meeting is to encourage 
dialogue between consumers and FDA 
officials, to identify and set priorities for 
current and future health concerns, to 
enhance relationships between local 
consumers and FDA's district offices, 
and to contribute to the agency's 
policymaking decisions on vital issues. 
Dated: August 11, 1989. 
Alan L. Hoeting, 
Acting Associate Commissioner for 
Regulatory Affairs. 
[FR Doc. 89-19512 Filed 8-18-89; 8:45 am] 
BILLING CODE 4160-01-M 


Health Care Financing Administration 


[BERC-638-GN] 


Medicare Program; National Coverage 
Decisions 


AGENCY: Health Care Financing 
Administration (HCFA), HHS. 


ACTION: General notice. 


SUMMARY: This notice lists those current 
Medicare national coverage decisions 
which have been issued in the Medicare 
Coverage Issues Manual (HCFA Pub. 6). 
These national coverage decisions are 
also widely distributed through the U.S. 
Government Printing Office, the 
National Technical Information Service, 
and private publishers such as the 
Commerce Clearing House. From time to 
time, some of the individual decisions 
have been published in the Federal 
Register. In this Federal Register notice, 
HCFA is publishing a compilation of 
these national coverage decisions. We 
will publish subsequent national 
coverage decisions in the Federal 
Register on a quarterly basis. 


FOR FURTHER INFORMATION CONTACT: 
Sam Della Vechia, (301) 966-5316. 


SUPPLEMENTARY INFORMATION: 


I. Process for Making National Coverage 
Decisions 

The Health Care Financing 
Administration (HCFA) is responsible 
for administering the Medicare program, 
a program which pays for health care 
and related services for 33 million 
Medicare beneficiaries. Under the 
Medicare program, the benefits 
available to eligible beneficiaries are 
called “covered” services and include 
those medical supplies, treatment 
procedures and technologies that often 
have been referred to as “items.” 
Throughout this notice, the term 
“services” refers to both services and 
items. 

Except in circumstances specified in 
the statute, Medicare program funds 
cannot be used to pay for services 
furnished to Medicare beneficiaries that 
are not covered under the Social 
Security Act (the Act). Additionally, 
section 1862(a)(1)(A) of the Act prohibits 
payment under the Medicare program 
for any expense incurred for services 
“which are not reasonable and 
necessary for the diagnosis or treatment 
of illness or injury or to improve the 
functioning of a malformed body 
member.” 

The coverage decisions listed in the 
Medicare Coverage Issues Manual and 
this notice constitute “national coverage 
determination[s],” as provided for in 
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sections 1869(b)(3) and 1871(a)(2) of the 
Act. HCFA uses the terms “national 
coverage decision” and “national 
coverage determination” 
interchangeably. These sections of the 
Act address issuance, publication, and 
administrative and judicial review of 
national coverage decisions. In the 
absence of national coverage decisions, 
local Medicare contractors have the 
discretion to determine whether a 
particular service that meets all other 
requirements for coverage appears to be 
reasonable and necessary and therefore 
covered under Medicare. 

The process by which national 
coverage decisions would be made and 
the criteria for these decisions are 
described in a proposed rule published 
in the Federal Register on January 30, 
1989 (54 FR 4302). (We are currently 
considering public comments on that 
proposed rule and are developing the 
final rule that will be published in the 
Federal Register. The statutory basis for 
all national coverage decisions in the 
Medicare Coverage Issues Manual is 
section 1862(a)(1)(A) of the Act (the “not 
reasonable and necessary” exclusion) 
unless otherwise specified. If a decision 
to exclude or limited a service is 
imposed under another statutory 
authority, that statutory basis for 
exclusion or limitation constitutes the 
sole basis for that decision, unless 
otherwise specified. The section 
1862(a)(1)(A) exclusion is applicable 
only if no other statutory basis for 
exclusion applies. 

In addition to the national coverage 
decisions that have been published in 
the Medicare Coverage Issues Manual 
(HCFA Pub. 6), others have been 
published in Part 3 of the Intermediary 
(HCFA Pub. 13-3) and Carriers (HCFA 
Pub. 14-3) manuals, as well as in 
regulations, rulings and Federal Register 
notices. Many of these same national 
coverage decisions also have been 
repeated in the program manuals issued 
to Medicare providers. Those manuals 
include: Outpatient Physical Therapy 
Provider and CORF (HCFA Pub. 9), 
Hospital (HCFA Pub. 10), Home Health 
Agency (HCFA Pub. 11), SNF (HCFA 
Pub. 12), Hospice (HCFA Pub. 21), and 
Renal Dialysis Facility (HCFA Pub. 29). 


II. Purpose of this General Notice 


This notice lists those current 
Medicare national coverage decisions 
issued in the Medicare Coverage Issues 
Manual, which we have included as an 
appendix. All future revisions to the 
Medicare Coverage Issues Manual will 
be published in the Federal Register as 
general notices on a quarterly basis. 

An individual or organization 
interested in receiving the Medicare 


Coverage Issues Manual (HCFA Pub. 6) 

and revisions to it may purchase a 

subscription by contacting either: 

Superintendent of Documents, U.S. 
Government Printing Office, 
Washington, DC 20402, (Telephone 
(202) 783-3238) 

or 

National Technical Information Service, 
U.S. Department of Commerce, 5825 
Port Royal Road, Springfield, VA 
22161, (Telephone (703) 487-4630). 


Authority: Section 1102, 1862, 1869 and 1871 

of the Social Security Act (42 U.S.C. 1302, 
1395(ff), 1395(hh) and 1395(y)). 
(Catalog of Federal Domestic Assistance 
Program No. 13.773, Medicare—Hospital 
Insurance and Program 13.774, Medicare 
Supplementary Medical Insurance). 

Dated: July 13, 1989. 

Louis B. Hays, 
Acting Administrator, Health Care Financing 
Administration. 


Appendix—Medicare Coverage Issues 
Manual 


Foreword 


A. Function of the Medicare Coverage 
Issues Manual.—The Coverage Issues 
Manual sets forth whether specific 
medical items, services, treatment 
procedures or technologies can be paid 
for under Medicare. National coverage 
decisions have been made on the items 
addressed in this manual. All decisions 
that items, services, etc. are not covered 
are based on § 1862(a)(1) of the Social 
Security Act (the “not reasonable and 
necessary” exclusion) unless otherwise 
specifically noted. Where another 
statutory authority for denial is 
indicated, that is the sole authority for 
denial. Where an item, service, etc. is 
stated to be covered, but such coverage 
is explicitly limited to specified 
indications or specified circumstances, 
all limitations on coverage of the items 
or services because they do not meet 
those specified indications or 
circumstances are based on § 1862(a)(1) 
of the Act. Where coverage of an item or 
service is provided for specified 
indications or circumstances but is not 
explicitly excluded for others, or where 
the item or service is not mentioned at 
all in this Manual, the Intermediary 
Manual, or the Carriers Manual, it is up 
to the Medicare contractor to make the 
coverage decision, in consultation with 
its medical staff, and with the Health 
Care Financing Administration (HCFA) 
when appropriate, based on the law, 
regulations, rulings and general program 
instruction. 

B. Contents and Organization.— 

1. Contents.—The statutory and policy 
framework within which coverage 
decisions are made may be found in title 


Federal Register / Vol. 54, No. 160 / Monday, August 21, 1989 / Notices 


XVIII of the Social Security Act, and in 
Medicare regulations, rulings, and other 
instructions of HCFA issued under its 
authority, including this manual and the 
Intermediary and Carriers Manuals. 
Certain sections may include cross- 
references to specific sections of the 
statute, regulations, or other Medicare 
manuals. 

The coverage decisions in the manual 
will be kept current, based on the most 
recent medical and other scientific and 
technical advice available to HCFA. 

2. Organization.—The material is 
organized by categories, e.g., Medical 
Procedures, Supplies, Diagnostic 
Services. A Table of Contents is 
provided at the beginning of the manual 
designating coverage decision 
categories. Each subject discussed 
within the category is listed and 
identified by a number. 

Revisions to the manual are issued 
through new pages; the reader is not 
asked to pencil-in changes in the text. 
Changed material will be indicated in 
the left margin of a page in the following 
manner: 

Line on which change begins. 

Line on which change ends. 

The revision transmittal sheet 
identifies new material and summarizes 
the principal changes. When a change in 
policy or procedure is involved, the 
background and effective date for the 
change is provided. If, at a later date, 
you wish to refer to the background 
explanation given on a transmittal skeet, 
you can identify the transmittal by its 
number which appears on each manual 
page. 

C. Use of the Revision Transmittal 
Check Sheet.—Immediately after the 
title page, there is a check sheet on 
which receipt of revisions can be 
recorded. Revised manual transmittals 
should be filed in transmittal number 
order to avoid discarding a more recent 
page in favor of an older one. 

If it appears that you have not 
received a particular transmittal, allow 
10 working days after receipt of a higher 
numbered transmittal before requesting 
a transmittal that is missing. 
Transmittals are not always distributed 
in strict numerical sequence. 

D. Effective Dates for Medicare 
Coverage Issues Manual Issuances.— 
Manual transmittals specify whether the 
material involves a new policy or 
procedure, a change, or simply a 
clarification of existing policies or 
procedures. For a new or changed policy 
or procedure, the transmittals and the 
manual text specify the effective date. It 
usually carries prospective dates. 
However, a policy or procedural 
issuance which corrects a prior 
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instruction may be given retroactive 
effect, as specified on the transmittal. A 
clarification is intended to improve the 
understanding of policies/procedures 


that are already in effect, and an 


effective date is not specified. 


Coverage Issues 


Medical Procedures 


Colonic Irrigation 

Manipulation 

Heat Treatment, Including the Use 
of Diathermy and Ultrasound 
for Pulmonary Conditions 

Ultrasonic Surgery.............. ’ 

Cellular Therapy 

Thermogenic Therapy 

Carotid Body Resection/Carotid 
Body Denervation 

Acupuncture 

Phaco-Emulsification Procedure- 
Cataract Extraction 

Hyperbaric Oxygen Therapy ... 

Sterilization 

Plastic Surgery to Correct “Moon 
Face” 

Prolotherapy, Joint Sclerotherapy, 
and Ligamentous Injections 
With Sclerosing Agents 

Consultations With a 
ciary’s Family and Associates 

Postural Drainage Procedures and 
Pulmonary Exercises........scsecsssseseees 

Vitrectomy 

Induced Lesions of Nerve Tracts 

Electrosleep Therapy 

Intravenous Histamine Therapy 

Treatment of Motor Function Dis- 
corders With Electric Nerve 
Stimulation 

Inpatient Hospital Pain Rehabili- 
tation Programs 

Outpatient Hospital Pain Rehabili- 
tation Programs 

Inpatient Hospital Stays for the 
Treatment of Alcoholism 

Outpatient Hospital Services for 
Treatment of Alcoholism...........4. 

Treatment of Drug Abuse (Chemi- 
cal Dependency) 

Treatment of Alcoholism and 
Drug Abuse in a Freestanding 


Chemical Aversion Therapy for 
Treatment of Alcoholism 

Electrical Aversion Therapy for 
Treatment of Alcoholism 

Treatment of Impotency 

Cardiac Rehabilitation Programs..... 

Treatment of Obesity 

Supplemented Fasting 

Biofeedback Therapy 

Oxygen Treatment of Inner Ear/ 
Carbon Therapy 

Blood Platelet Transfusions and 
Bone Marrow Transplantation 

Treatment of Decubitus Ulcers 

Vertebral Artery Surgery 

Intestinal By-Pass Surgery 

Fabric Wrapping of Abdominal 
Aneurysms 

Therapeutic Embolization 


35-14 
35-15 
35-16 
35-17 
35-18 
35-19 
35-20 
35-21 
35-2111 
35-22 
35-22.1 


35-22.2 


Coverage Issues—Continued 


Extraintracranial Artery Bypass 
(EIAB) Surgery in the Treatment 
of Strokes 

Ultrafiltration, Hemoperfusion and 
Hemofiltration 

Intraocular Photography 

Gastric Bypass Surgery for Obesi- 
ty 


Withdrawal Teatments for Nar- 
cotic Addictions 

Esophageal Speech Training 

General Anesthesia in Cataract 
Surgery 

Cardiac Catheterization 
formed in Other Than A Hospi- 
tal Setting 

Assessing Patient's Suitability for 
Electrical Nerve Stimulation 
Therapy 

Breast Reconstruction Following 
Mastectomy 

Osteogenic Stimulation 

Hyperthermia for Teatment of 


Cochleostomy with Neurovascular 
Transplant for Meniere's Dis- 


Hemodialysis for Treatment of 
Schizophenia 

Laser Procedures 

Liver Transplantation 

Refractive Keratoplasty 

Transvenous (Catheter) Pulmo- 
nary Embolectomy 

Fluidized Therapy Dry Heat for 
Certain Musculoskeletal Disor- 


Electroencephalographic Monitor- 
ing During Surgical Procedures 
Involving the Cerebral Vascula- 


Electroencephalographic Monitor- 


ing During Open-Heart Surgery.... 


Thoracic Duct Drainage (TDD) in 
Renal Transplants 
Endoscopy 


Therapeutic Pheresis (Apheresis) .... 


Transsexual Surgery 

Invasive Intracranial Pressure 
Monitoring 

Tinnitus Masking 

Chelation Therapy for Treatment 
of Atherosclerosis 

Gastric Freezing 

Treatment of Psoriasis 

Melodic Intonation Therapy 

Anti-Gastroesophageal Reflux Im- 
plantation 

Closed-Loop Blood Glucose Con- 
trol Device (CBGCD) 

Nonselective (Random) Transfu- 
sions and Living-Related Donor 
Specific Transfusions (DST in 
Kidney Transplantation 

Electrotherapy for Treatment of 
Facial Nerve Paralysis (Bell's 
Palsy) 

Injection Sclerotherapy for Esoph- 
ageal Variceal Bleeding 


External Counterpulsation (ECP)..... 


Coverage Issues—Continued 


Intraoperative Ventricular Map- 
ping .. a 

Neuromuscular Electrical ‘Stimula- 
tion (NMES) in the Treatment of 
Disuse Atrophy. 

Diagnostic Endocardial Electrical 
Stimulation (Pacing) 

Anesthesia in Cardiac Pacemaker 


Treatment of Kidney Stones 

Pancreas Transplants 

24-Hour Ambulatory Esophageal 
pH Monitoring 

Stereotactic Cingulotomy as a 
Means of Psychosurgery 

Implantation of Automatic Defi- 
brillators 

Gastric Balloon for Treatment of 
Obesity 

Heart Transplants 

Extracorporeal Photopheresis 


Supplies—Drugs 


Insulin Syringe 

Vitamin B-12 Injections to 
Strengthen Tendons, Ligaments, 
Etc., of the Foot 

Hydrophilic Contact Lens for Cor- 
neal Bandage 

Laetril and Related Substances 

Autogenous Epidural Blood Graft.... 

Porcine Skin and Gradient Pres- 
sure Dressing 

Physician’s Office Within an Insti- 
tution-Coverage of Services and 
Supplies Incident to a Physi- 
cian’s Services 

Certain Drugs Distributed by the 
National Cancer Institute 

Transfer Factor for Treatment of 
Multiple Sclerosis 

Granulocyte Transfusions.... wed 

Transcutaneous Electrical "Nerve 
Stimulation. (TENS) for Acute 
Post-Operative Pain 

Ethylenediamine-Tetra-Acetic. _ 
Acid (EDTA) Chelation Therapy 
for Treatment of Atherosclero- 


Scalp Hypothermia during Chemo- 
therapy to Prevent Hair Loss 

Lymphocyte Immune Globulin, 
Anti-Thymocyte Globulin 


Dimethyl] Sulfoxide (DMSO) 
Anti-inhibitor Coagulant Complex 


Supplies Used in the Delivery of 
Transcutaneous Electrical 
Nerve Stimulation (TENS) and 
Neuromuscular Electrical Stimu- 
lation (NMES) 


Diagnostic Services 

Cardiac Pacemaker Evaluation 
Services 

Cytotoxic Food Tests 
His Bundle Study............ = 
Gravlee Jet Washer...........0« 
Thermography 
Plethysmography........e:ssseee 
Ultrasound Diagnostic Procedures .. 
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Coverage Issues—Continued 


Consulation Service Rendered by 
a Podiatrist in a Skilled Nursing 
Facility 

Gastrophotography.. 

Vabra Aspirator 

Computerized Tomography 

Magnetic Resonance Imaging 

Electrocardiographic Services 

Hemorheograph 

Laboratory Tests—CRD Patients 

Electron Microscopes 

Pronouncement of Death.... 


Histocompatability Testing 

Hair Analysis 

Esophageal Manometry 

Dental Examination 
Kidney Transplantation 

Xenon Scan 

Hospital and SNF Admission Di- 
agnostic Procedures 

Cytogenetic Studies 

Nuclear Radiology Procedures 

Evoked Response Tests 

Percutaneous Transluminal Angio- 
plasty (PTA) in the Treatment 
of Arteriosclerotic Obstructions 
in the Lower Extremities 

Percutaneous Transluminal Coro- 
nary Angioplasty (PTCA) in the 
Treatment of Stenotic Lesions 
of a Single Coronary Artery 

Percutaneous Transluminal Angio- 
plasty (PTA) in the Treatment 
of Stenotic Lesions of the Renal 


Percutaneous Transluminal Angio- 
plasty (PTA) in the Treatment 
of Obstructive Lesions of the 
Aortic Arch Vessels 

Percutaneous Transluminal Angio- 
plasty (PTA) in the Treatment 
of Obstructive Lesions of Arter- 
iovenous Dialysis Fistulas 

Uroflowmetric Evaluations 

Obsolete or Unreliable Diagnostic 


Sweat Test 

Positron Emission Transverse To- 
mography (PETT) Scans 

Noninvasive Tests of Carotid 
Function 

Endothelial Cell Photography 

Telephone Transmission of Elec- 
troencephalograms 

Ambulatory Electroencephalogra- 
phic (EEG) Monitoring 

Stereotaxic Depth Electrode Im- 
planatation 

Human Tumor Stem Cell Drug 
Sensitivity Assays 

Ambulatory Blood Pressure Moni- 
toring with Fully and Semi- 
Automatic (Patient-Activated) 
Portable Monitor 

Digital Subtraction Angiography 

Bone (Mineral) Density Studies 

Lymphocyte Mitogen Response 


Transillumination Light Scanning, 
or Diaphanography 


Coverage Issues—Continued 


Cardiointegram (CIG) as an Alter- 
native to Stress Test or Thalli- 
um Stress Test 

Portable Hand-Held X-Ray Instru- 


Computer Enhanced Perimetry 
Displacement Cardiography 
Diagnostic Breath Analyses 
Serologic Testing for Acquired Im- 
munodeficiency Syndrome 


Food Allergy Testing and Treat- 


Dialysis Equipment 
Water Purification and Softening 
Systems Used In Conjunction 
with Home Hemodialysis 
Peridex CAPD Filter Set 
Ultrafiltration Monitor 


Durable Medical Equipment . 
White Cane for Use by a Blind 


Home Use of oxygen 
Power-Operated Vehicles 
may be used as Wheelchairs 
Specially Sized Wheelchairs 
Self-Contained Pacemaker Moni- 


Durable Medical Equipment Ref- 
erence List 

Home Blood Glucose Monitor... 

Infusion Pumps 

Safety Roller 

Lymphedema Pumps 

Continuous Positive Airway Pres- 


Hospital Beds. 


Prosthetic Devices 


Hydrophilic Contact Lenses 

Electrical Continence Aid 

Scleral Shell 

Carotid Sinus Nerve Stimulator 

Electronic Speech Aids 

Cardiac Pacemakers 

Intraoclar Lenses (IOLs) 

Electrical Nerve Stimulators 

Mechnical/Hydraulic Inconti- 
nence Control Devices 

Enteral and Parenteral Nutritional 
Therapy Covered as a Prosthet- 
ic Device 

Parenteral Nutrition Therapy 

Enteral Nutrition Therapy 

Nutritional Supplementation 


Bladder Stimulators (Pacemakers)... 


Phrenic Nerve Stimulator. 
Cochlear Implantation 
Artificial Hearts and Related De- 


Braces—Trusses—Artificial 
Limbs and Eyes 


Corset Used as a Hernia Support... 


Sykes Hernia Control 
Prosthetic Shoe 
Patient Education Programs 


Institutional and Home Care Pa- 
tient Education Programs 


Coverage Issues—Continued 


Nursing Services 
Home Health Visits to a Blind Di- 


Home Health Nurses’ Visits to Pa- 
tients Requiring Heparin Injec- 


35 MEDICAL PROCEDURES 


35-1 COLONIC IRRIGATION—NOT 
COVERED 


Colonic irrigation is a procedure to 
wash out or lavage material on the walls 
of the bowel to an unlimited distance 
without inducing defecation. This 
procedure is distinguished from all types 
of enemas which are primarily used to 
induce defecation. 

There are no conditions for which 
colonic irrigation is medically indicated 
and no evidence of therapeutic value. 
Accordingly, colonic irrigation cannot 
be considered reasonable and necessary 
within the meaning of section 1862(a)(1) 
of the law. 


35-2 MANIPULATION 


A. Manipulation of the Rib Cage.— 
Manual manipulation of the rib cage 
contributes to the treatment of 
respiratory conditions such as 
bronchitis, emphysema, and asthma as 
part of a regimen which includes other 
elements of therapy, and is covered only 
under such circumstances. 

B. Manipulation of the Head.— 
Manipulation of the occipitocervical or 
temporomandibular regions of the head 
when indicated for conditions affecting 
those portions of the head and neck is a 
covered service. 


35-3 HEAT TREATMENT, 
INCLUDING THE USE OF DIATHERMY 
AND ULTRASOUND FOR 
PULMONARY CONDITIONS—NOT 
COVERED 


There is no physiological rationale or 
valid scientific documentation of 
effectiveness of diathermy or ultrasound 
heat treatments for asthma, bronchitis, 
or any other pulmonary condition and 
for such purpose this treatment cannot 
be considered reasonable and necessary 
within the meaning of section 1862(a)(1) 
of the law. 

Cross-refer: § 35-41. 


35-4 ULTRASONIC SURGERY 


Reimbursement may be made for 
ultrasonic surgery when required in the 
treatment of patients with severe and 
recurrent episodes of vertigo due to 
Meniere's syndrome. 
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This procedure utilizes a machine 
which produces ultrasonic waves of high 
intensity and frequency that selectively 
irradiate certain portions of the inner 
ear thereby destroying the tissue. The 
procedure is usually done under local 
anesthesia, and requires the services of 
a surgeon and another individual who is 
responsible for calibrating the electrical 
equipment, and who assists in observing 
certain physical changes (e.g., 
movement of the eyes, “nystagmus”’) 
indicative of inner ear reaction to the 
ultrasonic destruction. Except in rare 
instances the desired result is achieved 
with one treatment. At present, there are 
two different approaches being used to 
apply the ultrasound to the inner ear: 
one through the lateral semicircular 
canal and, more recently, a simpler 
approach from a technical viewpoint, 

. through the round window. 


35-5 CELLULAR THERAPY—NOT 
COVERED 


Cellular therapy involves the practice 
of injecting humans with foreign 
proteins like the placenta or lungs of 
unborn lambs. Cellular therapy is 
without scientific or statistical evidence 
to document its therapeutic efficacy and, 
in fact, is considered a potentially 
dangerous practice. Accordingly, 
cellular therapy is not considered 
reasonable and necessary within the 
meaning of section 1862(a)(1) of the law. 


35-6 THERMOGENIC THERAPY— 
NOT COVERED 


Thermogenic therapy which is the 
production of artificial fever has been in 
use since 1919 in the treatment of certain 
types of resistant infectious diseases, 
rheumatoid arthritis and Sydenham’s 
chorea. Regardless of the medium by 
which the fever is induced, this modality 
is not scientifically accepted for the 
treatment of any specific disease. Since 
the advent of potent antibiotics, the 
procedure has for all practical purposes 
been replaced as a mode of treatment. 
Therefore, thermogenic therapy is not 
considered reasonable and necessary 
for the treatment of an illness or injury 
as required by section 1862(a)(1) of the 
law. (Of course, where other covered 
services are needed and it would be 
reasonable and necessary that they be 
furnished on an inpatient hospital basis, 
payment would not be excluded for the 
inpatient stay, notwithstanding the fact 
that reimbursement may not be made for 
thermogenic therapy furnished during 
the hospital stay.) 


35-7 CAROTID BODY RESECTION/ 
CAROTID BODY DENERVATION 


Carotid body resection is occasionally 
used to relieve pulmonary symptoms, 


including asthma, but has been shown to 
lack general acceptance of the 
professional medical community. In 
addition, controlled clinical studies 
establishing the safety and effectiveness 
of this procedure are needed. Therefore, 
all carotid body resections to relieve 
pulmonary symptoms must be 
considered investigational and cannot 
be considered reasonable and necessary 
within the meaning of section 1862(a)(1) 
of the law. No program reimbursement 
may be made in such cases. 

There is, however, one instance where 
carotid body resection has been 
accepted by the medical community as 
effective. That instance is when 
evidence of a mass in the carotid body, 
with or without symptoms, indicates the 
need for surgery of remove the carotid 
body tumor. 

Denervation of a carotid sinus to treat 
hypersensitive carotid sinus reflex is 
another procedure performed in the area 
of the carotid body. In the case of 
hypersensitive carotid sinus, light 
pressure on the upper part of the neck 
(such as might be experienced when 
turning or raising one’s head) results in 
symptoms such as dizziness or syncope 
due to hypotension and slowed heart 
rate. Failure of medical therapy and 
continued deterioration in the condition 
of the patient in such cases may indicate 
need for surgery. Denervation of the 
carotid sinus is rarely performed, but 
when elected as the therapy of choice 
with the above indications, this 
procedure may be considered 
reasonable and necessary. 


35-8 ACUPUNCTURE—NOT 
COVERED 


Although acupuncture has been used 
for thousands of years in China and for 
decades in parts of Europe, it is a new 
agent of unknown use and efficacy in 
the United States. Even in those areas of 
the world where it has been widely 
used, its mechanism is not known. Three 
units of the National Institutes of 
Health, the National Institute of General 
Medical Sciences, National Institute of 
Neurological Diseases and Stroke, and 
Fogarty International Center have been 
designed to assess and identify specific 
opportunities and needs for research 
attending the use of acupuncture for 
surgical anesthesia and relief of chronic 
pain. Until the pending scientific 
assessment of the technique has been 
completed and its efficacy has been 


' established, Medicare reimbursement 


for acupuncture, as an anesthetic or as 
an analgesic or for other therapeutic 
purposes may not be made. Accordingly, 
acupuncture is not considered 
reasonable and necessary within the 
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meaning of section 1862(a)(1) of the - 
law.” 


35-9 PHACO-EMULSIFICATION 
PROCEDURE—CATARACT 
EXTRACTION 


In view of recommendations of 
authoritative sources in the field of 
ophthalmology, the subject technique is 
viewed as an accepted procedure for 
removal of cataracts. Accordingly, 
program reimbursement may be made 
for necessary services furnished in 
connection with cataract extraction 
utilizing the phaco-emulsification 
procedure. 


35-10 HYPERBARIC OXYGEN 
THERAPY 


For purposes of coverage under 
Medicare, hyperbaric oxygen (HBO) 
therapy is a modality in which the entire 
body is exposed to oxygen under 
increased atmospheric pressure. 

A. Covered Conditions.—Program 
reimbursement for HBO therapy will be 
limited to that which is administered in 
a chamber (including the one man unit) 
for the following conditions: 

1. Acute carbon monoxide 
intoxication. 

2. Decompression illness. 

3. Gas embolism. 

4, Gas gangrene. 

5. Acute traumatic peripheral 
ischemia. HBO therapy is a valuable 
adjunction treatment to be used in 
combination with accepted standard 
therapeutic measures, when loss of 
function, limb, or life is threatened. 

6. Crush injuries and suturing of 
severed limbs. As in the previous 
conditions, HBO therapy would be an 
adjunctive treatment, when loss of 
function, limb, or life is threatened. 

7. Meleney ulcers. The use of 
hyperbaric oxygen in any other type of 
cutaneous ulcere is not covered. 

8. Acute peripheral arterial 
insufficiency. 

9. Preparation and preservation of 
compromised skin grafts. 

10. Chronic refractory osteomyelitis, 
unresponsive to conventional medical 
and surgical management. 

11. Osteoradionecrosis as an adjunct 
to conventional treatment. 

The following use of HBO is covered 
for services rendered on and after 10/1/ 
82. 

12. Soft tissue radionecrosis as an 
adjunct to conventional treatment. 

13. Cyanide poisoning 

The following use of HBO is covered 
for services rendered on or after 2/22/ 
84. 
14. Actinomycosis, only as an adjunct 
to conventional therapy when the 





disease process is refractory to 
antibiotics and surgical treatment. 

B. Noncovered Conditions.—No 
program payment may be made for HBO 
in the treatment of the following 
conditions: 

1. Cutaneous, decubitus, and stasis 
ulcers. 

2. Chronic peripheral vascular 
insufficiency. 

3. Anaerobic septicemia and infection 
ial. 


6. Myocardial infarction. 

7. Cardiogenic shock. 

8. Sickle cell crisis. 

9. Acute thermal and chemical 
pulmonary damage, i.e., smoke 
inhalation with pulmonary insufficiency. 

10. Acute or chronic cerebral vascular 
insufficiency. 

11. Hepatic necrosis. 

12. Aerobic septicemia. 

13. Nonvascular causes of chronic 
brain syndrome f{Pick’s disease, 
Alzheimer’s disease, Korsakoff's 
disease}. 

14. Tetanus. 

15. Systemic aerobic infection. 

16. Organ transplantation. 

17. Organ storage. 

18. Pulmonary emphysema. 

19. Exceptional blood toss anemia. 

20. Multiple Sclerosis. 

21. Arthritic Diseases. 

Effective for services rendered on or 
after September 6, 1984: 

22. Acute cerebral edema. 

C. Reasonable Utilization 
Parameters.—Make payment where 
HBO therapy is clinically practical. HBO 
therapy should not be a replacement for 
other standard successful therapeutic 
measures. Dependiag on the responses 
of the individual patient and the severity 
of the original problem, treatment may 
range from less than 1 week to several 
months duration, the average being 2 to 
4 weeks. Review and document the 
medical necessity for use of hyperbaric 
oxygen for more than 2 months, 
regardless of the condition of the 
patient, before further reimbursement is 
made. 

D. Topical Application of Oxygen.— 
This method of administering oxygen 
does not meet the definition of HBO 
therapy as stated above. Also, its 
clinical efficacy has not been 
established. Therefore, no Medicare 
reimbursement may be made for the 
topical application of oxygen. (Cross 
refer: § 35-31.) 


35-11 STERILIZATION 


A. Covered Conditions.— 
* Payment may be made only where 
sterilization is a necessary part of the 


treatment of an illness or injury, e.g., 
removal of a uterus because of a tumor, 
removal of diseased ovaries (bilateral 
oophorectomy), or bilateral 
erchidectomy in a case of cancer of the 
prostate. Deny claims when the 
pathological evidence of the necessity to 
perform any such procedures to treat an 
illness or injury is absent; and. 

* Sterilization of a mentally retarded 
beneficiary is covered if it is a necessary 
part of the treatment of an iliness or 
injury. 

Monitor such surgeries closely and 
obtain the information needed to 
determine whether in fact the surgery 
was performed as a means of treating an 
illness or injury or only to achieve 
sterilization. 

B. Noncovered Conditions.— 

° Elective hysterectomy, tubal 
ligation, and vasectomy, if the stated 
reason for these procedures is 
sterilization; 

¢ Asterilization that is performed 
because a physician believes another 
pregnancy would endanger the overall 
general health of the woman is not 
considered to be reasonable and 
necessary for the diagnosis or treatment 
of illness or injury within the meaning of 
§ 1862(a}(1) of the law. The same 
conclusion would apply where the 
sterilization is performed only as a 
measure to prevent the possible 
development of, or effect on, a mental 
condition should the individual become 
pregnant; and 

¢ Sterilization of a mentally retarded 
person where the purpose is to prevent 
conception, rather than the treatment of 
an illness or injury. 


35-12 PLASTIC SURGERY TO 
CORRECT “MOON FACE”"—NOT 
COVERED 


The cosmetic surgery exclusion 
precludes payment for any surgical 
procedure directed at improving 
appearance. The condition giving rise to 
the patient's preoperative appearance is 
generally not a consideration. The only 
exception to the exclusion is surgery for 
the prompt repair of an accidental injury 
or for the imprevement of a malformed 
body member which coincidentially 
serves seme cosmetic purpose. Since 
surgery te correct a condition of “moon 
face” which developed as a side effect 
of cortisone therapy does mot meet the 
exception to the exclusion, it is not 
covered under Medicare {§ 1862{a)}{10)} 
of the Act). 

Cross refer: Intermediary Manual, 

§ 3160; Carriers Manual, § 2329; Hespital 
Manual, § 269.11. 
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The medical effectiveness of the 
above therapies has not been verified by 
scientifically controlied studies. 
Accordingly, reimbursement for these 
modalities should be denied on the 
ground that they are not reasonable and 
necessary as required by § 1862{a}{1) of 
the law. 


35-14 CONSULTATIONS WITH A 
BENEFICIARY'‘S FAMILY AND 
ASSOCIATES 


In certain types of medical conditions, 
incuding when a patient is withdrawn 
and uncommunicative due to a mental 
disorder or comatose, the physician may 
contact relatives and close asscciates to 
secure background information to assist 
in diagnosis and treatment planning. 
When a physician contacts his patient's 
relatives or associates for this purpose, 
expenses of such interviews are 
properly chargeable as physician’s 
services to the patient on whose behalf 
the information was secured. If the 
beneficiary is not an inpatient of a 
hospital, Part B reimbursement for such 
an interview is subject to the special 
limitation on payments for physicians’ 
services in connection with mental, 
psychoneurotic, and personality 
disorders. 

A physician may also have contacts 
with a patient's family and associates 
for purpeses other than securing 
background informetion. In some cases, 
the physician will provide counseling to 
members of the household. Family 
counseling services are covered only 
where the primary purpese of such 
counseling is the treatment of the 
patient's condition. For example, two 
situations where family counseling 
services would be approptite are as 
follows: (1) where there is a meed to 
observe the patient's interaction with 
family members; and/or {2) where there 
is a need to assess the capability of and 
assist the family members in aiding in 
the management of the patient. 
Counseling priacipally concerned with 
the effects of the patient's condition on 
the individual being interviewed would 
not be reimbursable as part of the 
physician's personal services to the 
patient. While to a limited degree, the 
counseling described in the second 
situation may be used to modify the 
behavior of the family members, such 
services nevertheless are covered 
because they relate primarily to the 
management of the patient's problems 
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and not to the treatment of the family 
member's problems. 

Cross refer: HCFA-Pub. 13-3, 
§ 3212(1); HCFA-Pub. 14-3, §§ 2020, 
2470-2476.2; HCFA-Pub. 10, § 160.1 


35-15 POSTURAL DRAINAGE 
PROCEDURES AND PULMONARY 
EXERCISES 


In most cases postural drainage 
procedures and pulmonary exercises 
can be carried out safely and effectively 
by nursing personnel. However, in some 
cases patients may have acute or severe 
pulmonary conditions involving complex 
situations in which these procedures or 
exercises require the knowledge and 
skills of a physical therapist or a 
respiratory therapist. Therefore, if the 
attending physician determines as part 
’ of his plan of treatment that for the safe 
and effective administration of such 
services the procedures or exercises in 
question need to be performed by a 
physical therapist, the services of such a 
therapist would constitute covered 
physical therapy when provided as an 
inpatient hospital service, extended care 
service, home health service, or 
outpatient physical therapy service. 
(NOTE: Physical therapy furnished in 
the outpatient department of a hospital 
is covered under the outpatient physical 
therapy benefit). 

If the attending physician determines 
that the services should be performed by 
an respiratory therapist, The services of 
such a therapist would constitute 
covered respiratory therapy when 
provided as an inpatient hospital 
service, outpatient hospital service, or 
extended care service, assuming that 
such services are furnished to the skilled 
nursing facility by a hospital with which 
the facility has a transfer agreement. 
Since the services of a respiratory 
therapist are not covered under the 
home health benefit, payment may not 
be made under the home health benefit 
for visits by a respiratory therapist to a 
patient's home to provide such services. 
Postural drainage procedures and 
pulmonary exercises are also covered 
when furnished by a physical therapist 
or a respiratory therapist as incident to 
a physician’s professional service. 

Cross refer: HCFA-Pub. 13-3, §§ 3112, 
3133.9B, 3116; HCFA-Pub. 14-3, § 2050.2 


35-16 VITRECTOMY 


The conditions for which vitrectomy is 
indicated are vitreous loss incident to 
cataract surgery, vitreous opacities due 
to vitreous hemorrhage or other causes, 
retinal detachments secondary to 
vitreous strands, proliferative 
retinopathy and vitreous retraction. 

Medicare payment may be made for 
(1) Simple vitrectomy (i.e., removal of 


vitreous humor and replacement with 
saline whenever there is loss of 
vitreous), an accepted routine procedure 
performed incident to cataract surgery, 
and which prevents postoperative 
complications, and (2) Complex 
vitrectomy, as used in cases involving 
opaque vitreous and secondary retinal 
detachments. 


35-17 INDUCED LESIONS OF NERVE 
TRACTS 


Surgically induced lesions of nerve 
tracts, which involve desiruction of 
nerve tissue, are primarily indicated for 
controlling the chronic or acute pain 
arising from conditions such as terminal 
cancer or lumbar degenerative arthritis. 
Induced lesions of nerve tracts may be 
produced by surgical cutting of the 
nerve (rhizolysis), chemical destruction 
of the nerve, or by creation of a radio- 
frequency lesion (electrocautery). 
Accordingly, program payment may be 
made for these denervation procedures 
when used in selected cases (concurred 
in by contractor’s medical staff) to treat 
chronic pain. 

It should be noted that these 
procedures differ from those employing 
implanted electrodes and associated 
equipment to control pain in that the 
nerve fibers are ablated rather than 
stimulated and no electronic equipment 
is required by the patient after the 
operation. 


35-18 ELECTROSLEEP THERAPY— 
NOT COVERED 


Electrosleep therapy consists of the 
application of short duration, low- 
amplitude pulses of direct current to the 
patient's brain via externally placed 
occipital electrodes. It is commonly used 
in the treatment of chronic insomnia, 
anxiety, and depression, but has also 
been used for psychosomatic disorders 
such as asthma, spastic colitis, or 
tension headache, and for organic 
disorders including essential 
hypertension. Until scientific 
assessment of this technique has been 
completed and its efficacy is 
established, no program payment may 
be made for electrosleep therapy. 


35-19 INTRAVENOUS HISTAMINE 
THERAPY 


The only accepted and scientifically 
valid medical use of histamine is 
diagnostic including tests to assess; the 
ability of the stomach to secrete acid; 
the integrity of peripheral sensory 
nerves (e.g., in leprosy); the circulatory 
competency in limb extremities; and the 
presence of a pheochromocytoma. 
However, there is no scientifically valid 
clinical evidence that histamine therapy 
is effective for any condition regardless 
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of the method: of administration, nor is it 
accepted or widely used by the medical 
profession. Therefore, histamine therapy 
cannot be considered reasonable and 
necessary, and program payment for 
such therapy should not be made. 


35-20 TREATMENT OF MOTOR 
FUNCTION DISORDERS WITH 
ELECTRIC NERVE STIMULATION— 
NOT COVERED 


While electric nerve stimulation has 
been employed to control chronic 
intractable pain for some time, its use in 
the treatment of motor function 
disorders, such as multiple sclerosis, is a 
recent innovtion, and the medical 
effectiveness of such therapy has not 
been verified by scientifically controlled 
studies. Therefore, where electric nerve 
stimulation is employed to treat motor 
function disorders, no reimbursement 
may be made for the stimulator or for 
the services related to its implantation 
since this treatment cannot be 
considered reasonable and necessary. 

Cross refer: §§ 35-27, 65-8 


35-21 INPATIENT HOSPITAL PAIN 
REHABILITATION PROGRAMS 


Pain rehabilitation programs are a 
relatively new and innovative approach 
to the treatment of intractable pain. The 
goal of such programs is to give a 
patient the tools to manage and control 
his pain, and thereby improve his ability 
to function independently. 

A hospital level pain rehabilitation 
program is one that employs a 
coordinated multidisciplinary team to 
deliver, in a controlled environment, a 
concentrated program which is designed 
to modify pain behavior through the 
treatment of the physiological, 
psychological, and social aspects of 
pain. Such programs generally include 
diagnostic testing, skilled nursing, 
psychotherapy, structured progressive 
withdrawal from pain medications, 
physical therapy and occupational 
therapy to restore physical fitness 
(mobility and endurance) to a maximal 
level within the constraints of a 
patient's physical disability, and the use 
of mechanical devices and/or activities 
to relieve pain or modify a patient's 
reaction to it (e.g., nerve stimulator, 
hydrotherapy, massage, ice, systemic 
muscle relaxation training, and 
diversional activities). The nurse’s 
responsibility in such pain rehabilitation 
programs is to observe and assess, on a 
continuing basis, a patient's condition 
and response to the program as reflected 
by his actions while in the nursing unit, 
and to assure that the atmosphere 
within the unit is not supportive of pain 
behavior. The day-to-day activities 





involved in carrying out the program are 
under the general supervision and, as 
needed, direct supervision of a 
physician. 

Since pain rehabilitation programs of 
a lesser scope than that described above 
would raise a question as to whether the 
program could be provided in a less 
intensive setting than on an inpatient 
hospital basis, carefully evaluate such 
programs to determine whether the 
program dees, in fact, necessitate a 
hospital level of care. Some pain 
rehabilitation programs may utilize 
services and devices which are 
excluded frem coverage, €.g 
acupuncture {see $ 35-8}, biofeedback 
(see § 35-27}, dersal column stimulator 
{see § 65-8), and family counseling 
services (see § 35-14). In determining 
whether the scope of a pain program 
does necessitate inpatient hospital care, 
evaluate only those services and devices 
which are covered. Although diagnostic 
tests may be an appropriate part of pain 
rehabilitation programs, such tests 
would be covered in an individual case 
only where they can be reasonably 
related toa patient's illness, 
symptom, or injury and where they do. 
not represent an unnecessary 
duplication of tests previously 
performed. 

An inpatient program of 4 weeks’ 
duration is generally required to modify 
pain behavior. After this period it would 
be expected that any additional 
rehabilitation services which might be 
required could be effectively provided 
on an outpatient basis under an 
outpatient pain rehabilitation program 
{see § 35-21.1) or other outpatient 
program. The first 7-10 days of such an 
inpatient program constitute, in effect, 
an evaluation period. [If a patient is 
unable to adjust to the program within 
this period, it is generally concluded that 
it is unlikely that the program will be 
effective and the patient is discharged 
from the program. On occasions a 
program jonger than 4 weeks may be 
required in a particular case. In such a 
case there should be decumentation to 
substantiate that inpatient care beyond 
a 4-week period was reasonable and 
necessary. Similarly, where it appears 


a question would exist as te whether an 
inpatient program is reasonable and 


An inpatient hospital stay for the 
purpose of participating in a pain 
rehabilitation program would be 
covered as reasonable and necessary to 
the treatment of a patient's condition 
where the pain is attributable to a 


physical cause, the usual methods of 
treatment have not been successful in 
alleviating it, and a significant loss of 
ability to function independently has 
resulted from the pain. pain 
patients often have psychological 
problems which accompany or stem 
from the physical pain and it is 
appropriate to include psychological 
treatment in the muitidisciplinary 
approach. However, patients whose 
pain symptoms result from a mental 
condition, rather than from any physical 
cause, generally cannot be successfully 
treated in a pain rehabilitation program. 


35-21.1 QUTPATIENT HOSPITAL 
PAIN REHABILITATION PROGRAMS 

‘Some hospitals also provide pain 
rehabilitation programs for sutpatienis. 
In such programs, services frequently 
are provided in group settings even 
though they are being furnished 
pursuant to each patient's individualized 
plan of treatment. 

Coverage of services furnished under 
outpatient hospital pain rehabilitation 
programs, including services furnished 
in group settings under individualized 
plans of treatment, is available if the 
patient's pain is attributable to a 
physical cause, the usual methods of 
treatment have not been successful in 
alleviating it, and a significant loss of 
ability by the patient to function 
independently has resulted from the 
pain. if a patient meets these conditions 
and the program provides services of the 
types discussed in § 35-21 the services 
provided under the program may be 
covered. Noncovered services [{e.g., 
vocational counseling, meals for 
outpatients, or acupuncture} continue to 
be excinded from coverage, and 
intermediaries would not be precluded 
from finding, in the case of particular 
patients, that the pain rehabilitation 
program is not reasonable and 
necessary under § 1862{a}(1) of the law 
for the treatment of their conditions. 


35-22 INPATIENT HOSPITAL STAYS 
FOR THE TREATMENT OF 
ALCOHOLISM 


A. Inpatient Hospital Stay for Alcohol 
Detoxification.—Many hospitals provide 
detoxification services during the more 
actute stages of alcoholism or alcohol 
withdrawal. When the high probability 
or occurrence of medical complications 
(e.g., delirium, confusion, trauma, or 
unconsciousness) during detoxification 
for acute alcoholism or alcahol 
withdrawal necessitates the constant 
availability of physicians and/or 
complex medical equipment found only 
in the hospital setting, inpatient hospital 
care during this period is considered 
reasonable and necessary and is 
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therefore covered under the program. 
Generally, detoxification can be 
accomplished within 2-3 days with an 
occasional need for up te 5 days where 
the patient's condition dictates. This 
limit (5 days) may be extended in an 
individual case where there is a need for 
a longer period for detoxification fer a 
particular patient. In such cases, 
however, there should be documentation 
by a physician which substantiates that 
a longer period of detoxification was 
reasonable and necessary. When the 
detoxification needs of an individual no 
longer require an inpatient hospitad 
setting, coverage should be denied on 
the basis that inpatient hospital care is 
not reasonable and necessary as 
required by section 1862{a}{1} of the law. 
Following detoxification a patient may 
be transferred te an inpatient 
rehabilitation unit or discharged to a 
residential treatment program or 
outpatient treatment setting. 

B. Inpatient Hospital Stay for Aicohol 
Rehadbilitation.—Hospitals may also 
provide structured inpatient alcohol 
rehabilitation programs to the chronic 
alcoholic. These programs are composed 
primarily of coordianted educational 
and psychotherapeutic services 
provided on a group basis. Depending 
on the subject matter, a series of 
lectures, discussions, films, and group 
therapy sessions are led by either 
physicians, psychologists, or alcoholism 
counselors from the hospital or various 
outside organizations. In addition, 
individual psychotherapy and family 
counseling (see $ 35-14) may be 
provided in selected cases. These 
programs are conducted under the 
supervision and direction of a physician. 
Patients may directly enter an inpatient 
hospital rehabilitation program after 
having detoxification in the 
same hospital or in another hospital or 
may enter an inpatient hospital 
rehabilitation program without prior 
hospitalization for detoxification. 

Alcohol! rehabilitation can be 
provided in a variety of settings ether 
than the hospital setting. In order for an 
inpatient hospital stay for alcohol 
rehabilitation to be covered under 
Medicare it must be medically 
necessary for the care to be provided in 
the inpatient hospital setting rather than 
in a less costly facility or on an 
outpatient basis. Inpatient hospital care 
for receipt of an alcohol rehabilitation 
program would generally be medically 
necessary where either [1) there is 
documentation by the physician that 
recent alcohol rehabilitation services in 
a less intensive setting or on an 
outpatient basis have proven 
unsuccessful and, as a consequence, the 





Federal Register / Vol. 54, No. 160 / Monday, August 21, 1989 / Notices 


patient requires the supervision and 
intensity of services which can only be 
found in the controlled environment of 
the hospital, or (2) only the hospital 
environment can assure the medical 
management or control of the patient's 
concomitant conditions during the 
course of alcohol rehabilitation. 
(However, a patient’s concomitant 
condition may make the use of certain 
alcohol treatment modalities medically 
inappropriate.) In addition, the “active 
treatment” criteria (see HCFA-Pub. 13- 
3, § 3102.2 or HCFA-Pub, 10, $212.1) 
should be applied to psychiatric care in 
the general hospital as well as to 
psychiatric care in a psychiatric 
hospital. Since alcoholism is classifiable 
as‘a psychiatric condition the “active 
treatment” criteria must also be met in 
order for alcohol rehabilitation services 
to be covered under Medicare. (Thus, it 
is the combined need for “active 
treatment” and for covered care which 
can only be provided in the inpatient 
hospital setting, rather than the fact that 
rehabilitation immediately follows.a 
period of detoxification, which provides 
the basis for coverage of inpatient 
hospital alcohol rehabilitation 
programs.) 

Generally 16-19 days of rehabilitation 
services are sufficient to bring a patient 
to a point where care could be 
continued in other than an inpatient 
hospital setting. An inpatient hospital 
stay for alcohol rehabilitation may be 
extended beyond this limit in an 
individual case where a longer period of 
alcohol rehabilitation is medically 
necessary. In such cases, however, there 
should be documentation by a physician 
which substantiates the need for such 
care. Where the rehabilitation needs of 
an individual no longer require an 
inpatient hospital setting, coverage 
should be denied on the basis that 
inpatient hospital care is not reasonable 
and necessary as required by section 
1862(a)(1) of the law. 

Subsequent admissions to the 
inpatient hospital setting for alcohol 
rehabilitation followup, reinforcement, 
or “recap” treatments are considered to 
be readmissions (rather than an | 
extension of the original stay) and must 
meet the requirements of this section for 
coverage under Medicare. Prior 
admissions to the inpatient haspital 
setting—either in the same hospital or in 
a different hospital—may be an 
indication that the “active treatment” 
requirements are not met (i.e., there is 
no reasonable expectation. of 
improvement). and the stay should not 
be covered. Accordingly, there should 
be documentation, to: establish. that 
“readmission” to the hospital setting for 


alcohol rehabilitation services can 
reasonably be expected to result in 
improvement of the patient's. condition. 
For example, the documentation should 
indicate what changes in the patient's 
medical condition, social or emotional 
status, or treatment plan make 
improvement likely, or why the patient's 
initial hospital treatment was not 
sufficient. 

C. Combined Alcohol Detoxification/ 
Rehabilitation Programs.—Fiscal 
intermediaries should apply the: 
guidelines in A. and B. above to both 
phases of a combined inpatient hospital 
alcohol detoxification/rehabilitation 
program. Net all patients who require 


. the inpatient hospital setting for 


detoxification also need the inpatient 
hospital setting for rehabilitation. (See 
§ 35-22.1 for coverage of outpatient 
hospital alcohol rehabilitation services.) 
Where the inpatient hospital setting is 
medically necessary for both alcohol 
detoxification and rehabilitation, 
generally a 3-week period is reasonable 
and necessary to bring the patient to the 
point where care can be continued in 
other than an inpatient hospital setting. 
Decisions regarding reasonableness 
and necessity of treatment, the need for 
an inpatient hospital level of care, and 
length of treatment should be made by 
intermediaries based on accepted 
medical practice with the advice of their 
medical consultant. (In hospitals under 
PSRO review, PSRO determinations of 
medical necessity of services and 
appropriateness of the level of care at 
which services are provided are binding 
on the title XVII fiscal intermediaries 
for purposes of adjudicating claims for 
payment.) 
35-22.1 OUTPATIENT HOSPITAL 
SERVICES FOR TREATMENT OF 
ALCOHOLISM 


Some hospitals also provide services 
on. an outpatient basis, either 
individually or as part of a day 
hospitalization program, for treatment of 
alcoholism. These services may include, 
for example, drug therapy, 
psychotherapy, and patient education 
and may be furnished by physicians, 
psychologists, nurses, and alcoholism 
counselors to individuals wha have 
been discharged from an inpatient 
hospital stay for treatment of alcoholism 
and require continued treatment or to 
individuals from the community. who 
require treatment but do not require the 
inpatient hospital setting. 

Coverage is available for both 
diagnostic and therapeutic: services 
furnished. for the treatment of 
alcoholism by the hospital to outpatients 
subject to the same rules applicable to: 
outpatient hospital services in general 


(see HCFA-Pub. 13-3, §§ 3322 ff; 
HCFA-Pub. 10, §§ 230 ff.}. While there is 
no coverage for day hospitalization 
programs, per se, individual services 
which meet the requirements im HCFA- 
Pub. 13-3, §§ 3112 ff. or HCFA-Pub. 10, 
§ § 230 ff. may be covered. (Meals, 
transportation and recreational and 
social activities do not fall within the 
scope of covered outpatient hospital 
services under Medicare.} 

All services must be reasonable and 
necessary for diagnosis or treatment of 
the patient’s condition (see HCFA-Pub. 
13-3, § 3151, HCFA-Pub. 10, § 260.1). 
Thus, educational services and family 
counseling would only be covered 
where they are directly related to 
treatment.of the patient’s condition. (See 
also § 35-14.) The frequency of 
treatment and period of time over which 
it occurs must also be reasonable and 
necessary. 


35-22.2 TREATMENT OF DRUG 
ABUSE (CHEMICAL DEPENDENCY) 


We recognize that there are 
similarities between the approach to 
treatment of drug abuse and alcohol 
detoxification and rehabilitation. 
However, the intensity and duration of 
treatment for drug abuse may vary 
(depending on the particular 
substance(s) of abuse, duration of use, 
and the patient’s medical and emotional 
condition) from the duration of 
treatment or intensity needed to treat 
alcoholism. Accordingly, when it is 
medically necessary for a patient to 
receive detoxification and/or 
rehabilitation for drug substance abuse 
as a hospital inpatient, coverage for care 
in that setting is available. Coverage is 
also available for treatment services 
that are provided in the outpatient 
department of a hospital to patients 
who, for example, have been discharged 
from an inpatient stay for the treatment 
of drug substance abuse or who require 
treatment but do not require the 
availability and intensity of services 
found only in the inpatient hospital 
setting. The coverage available for these 
services is subject to the same rules 
generally applicable to the coverage of 
outpatient hospital services. (See 
HCFA-Pub. 13-3, §§ 3112 ff; HCFA- 
Pub. 10, §§ 230 ff.}. The services must 
also be reasonable and necessary for 
treatment of the individual’s condition. 
(See HCFA-Pub. 13-3, § 3151; HIM-10, 

§ 260.1.) Decisions regarding 
reasonableness and necessity of 
treatment, the need for an inpatient 
hospital level of care, and length of 
treatment should be made: by 
intermediaries based on accepted 
medical practice with the advice of their 
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medical consultant. (In hospitals under 
PSRO review, PSRO determinations of 
medical necessity of services and 
appropriateness of the level of care at 
which services are provided are binding 
on the title XVIII fiscal intermediaries 
for purposes of adjudicating claims for 
payment.) 

35-22.3 TREATMENT OF 
ALCOHOLISM AND DRUG ABUSE IN 
A FREESTANDING CLINIC 


Coverage is available for alcoholism 
or drug abuse treatment services (such 
as drug therapy, psychotherapy, and 
patient education) that are provided 
incident to a physician's professional 
service in a freestanding clinic to 
patients who, for example, have been 
discharged from an inpatient hospital 
stay for the treatment of alcoholism or 
drug abuse or to individuals who are not 
in the acute stages of alcoholism or drug 
abuse but require treatment. The 
coverage available for these services is 
subject to the same rules generally 
applicable to the coverage of clinic 
services. (See HCFA-Pub. 14-3, §§ 2020 
ff., and §§ 2050 ff.) Of course, the 
services also must be reasonable and 
necessary for the diagnosis or treatment 
of the individual's alcoholism or drug 
abuse. The Part B psychiatric limitation 
(see HCFA-Pub. 14-3, § 2470) would 
apply to alcoholism or drug abuse 
treatment services furnished by 
physicians to individuals who are not 
hospital inpatients. 


35-23 CHEMICAL AVERSION 
THERAPY FOR TREATMENT OF 
ALCOHOLISM 


Chemical aversion therapy is a 
behavior modification technique that is 
used in the treatment of alcoholism. 
Chemical aversion therapy facilitates 
alcohol abstinence through the 
development of conditioned aversions to 
the taste, smell, and sight of alcohol 
beverages. This is accomplished by 
repeatedly pairing alcohol with 
unpleasant symptoms (e.g., nausea) 
which have been induced by one of 
several chemical agents. While a 
number of drugs have been employed in 
chemical aversion therapy, the three 
most commonly used are emetine, 
apomorphine, and lithium. None of the 
drugs being used, however, have yet 
been approved by the Food and Drug 
Administration specifically for use in 
chemical aversion therapy for 
alcoholism. Accordingly, when these 
drugs are being employed in conjunction 
with this therapy, patients undergoing 
this treament need to be kept under 
medical observation. 

Available evidence indicates that 
chemical aversion therapy may be an 


effective component of certain 
alcoholism treatment programs, 
particularly as part of multimodality 
treatment programs which include other 
behavioral techniques and therapies, 
such as psychotherapy. Based on this 
evidence, HCFA’s medical consultants 
have recommended that chemical 
aversion therapy be covered under 
Medicare. However, since chemical 
aversion therapy is a demanding 
therapy which may not be appropriate 
for all Medicare beneficiaries needing 
treatment for alcoholism, a physician 
should certify to the appropriateness of 
chemical aversion therapy in the 
individual case. Therefore, if chemical 
aversion therapy for treatment of 
alcoholism is determined to be 
reasonable and necessary for an 
individual patient, it is covered under 
Medicare. 

When it is medically necessary for a 
patient to receive chemical aversion 
therapy as a hospital inpatient, coverage 
for care in that setting is available. (See 
§ 35-22 regarding coverage of 
multimodality treatment programs.) 
Followup treatments for chemical 
aversion therapy can generally be 
provided on an outpatient basis. Thus, 
where.a patient is admitted as an 
inpatient for receipt of chemical 
aversion therapy, there must be 
documentation by the physician of the 
need in the individual case for the 
inpatient hospital admission. 

Decisions regarding reasonableness 
and necessity of treatment and the need 
for an inpatient hospital level of care 
should be made by intermediaries based 
on accepted medical practice with the 
advice of their medical consultant. (In 
hospitals under PSRO review, PSRO 
determinations of medical necessity of 
services and appropriateness of the 
level of care at which services are 
provided are binding on the title XVIII 
fiscal intermediaries for purposes of 
adjudicating claims for payment.) 


35-23.1 ELECTRICAL AVERSION 
THERAPY FOR TREATMENT OF 
ALCOHOLISM (ELECTROVERSION 
THERAPY, ELECTRO-SHOCK 
THERAPY, NOXIOUS FARADIC 
STIMULATION) 


Electrical aversion therapy is a 
behavior modification technique to 
foster abstinence from ingestion of 


~ alcoholic beverages by developing in a 


patient conditioned aversions to their 
taste, smell and sight through electric 
stimulation. Electrical aversion therapy 
has not been shown to be safe and 
effective and therefore is excluded from 
coverage. (See also § § 35-22, 35-23, and 
35-27). 
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35-24 DIAGNOSIS AND TREATMENT 
OF IMPOTENCE 


Program payment may be made for 
diagnosis and treatment of sexual 
impotence. Impotence is a failure of a 
body part for which the diagnosis, and 
frequently the treatment, require 
medical expertise. Depending on the 
cause of the condition, treatment may be 
surgical; e.g., implantation of a penile 
prosthesis, or nonsurgical; e.g., medical 
or psychotherapeutic treatment. Since 
causes and, therefore, appropriate 
treatment vary, if abuse is suspected it 
may be necessary to request 
documentation of appropriateness in 
individual cases. If treatment is 
furnished to patients (other than 
hospital inpatients) in connection with a 
mental condition, apply the psychiatric 
service limitation described in HCFA 
Pub. 14-3, § 2470. 


35-25 CARDIAC REHABILITATION 
PROGRAMS. 


A. General.—Exercise programs for 
cardiac patients, commonly referred to 
as cardiac rehabilitation programs, are 
increasingly being conducted in 
specialized, free-standing, cardiac 
rehabilitation clinics as well as in 
outpatient hospital departments. 
Exercise programs include specific types 
of exercise, individually prescribed for 
each patient. 

Medicare coverage of cardiac 
rehabilitation programs would be 
considered reasonable and necessary 
only for patients with a clear medical 
need, who are referred by their 
attending physician and (1) have a 
documented diagnosis of acute 
myocardial infarction within the 
preceding 12 months; or (2) have had 
coronary bypass surgery; and/or (3) 
have stable angina pectoris. 

Cardiac rehabilitation programs may 
be provided either by the outpatient 
department of a hospital or in a 
physician-directed clinic. Coverage for 
either program would be subject to the 
following conditions: 

1. the facility meets the definition of a 
hospital outpatient department or a 
physician-directed clinic, i.e., a 
physician is on the premises available to 
perform medical duties at all times the 
facility is open, and each patient is 
under the care of a hospital or clinic 
physician; 

2. the facility has available for 
immediate use all the necessary cardio- 
pulmonary emergency diagnostic and 
therapeutic life saving equipment 
accepted by the medical community as 
medically necessary, e.g., oxygen, 
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cardiopulmonary resuscitation 
equipment, defibrillator,.etc; 

3. the program is. conducted in an area 
set aside for the exclusive use of the 
program while it is in session; 

4. the program is staffed by personnel 
necessary. to conduct the program-safely 
and effectively, who are trained in both 
basic and advanced life support 
techniques and in exercise therapy for 
coronary disease. Services. of 
nonphysician personne} must be 
furnished under the direct supervision of 
a physician. Direct supervision means 
that a physician must be in the exercise 
program area and immediately available 
for an emergency at all times the 
exercise program is conducted; 

5. the nenphysician personnel are 
employees of either the physician, 
hospital, or clinic conducting the 
program and their services are 
“incident-to a physician's professional 
services.” 

Contractors need not undertake 
elaborate or costly monitoring activities 
to determine whether these 
requirements are met, but need only 
satisfy themselves to the extent that 
they ordinarily do in connection with, 
for example, the requirements for 
coverage of services in physician- 
directed clinics (see HCFA Pub. 14-3, 

§ 2050.4; HCFA Pub. 13.3, § 3112.4A; 
HCFA Pub. 10, § 230.4). 

In addition to the conditions listed 
above, coverage for cardiac 
rehabilitation programs furnished by 
hospitals to outpatients would also be 
subject to the rules described in HCFA 
Pub. 13-3, § 3112.4 and HCFA Pub. 10, 

§ 230.4. Reasonable charge 
reimbursement for these services which 
are performed in “freestanding” clinics 
would be subject to the limitations set 
forth in HCFA Pub. 14-3, § 5241. 

B. Diagnostic Testing.—Stress 
Testing. A prospective candidate for a 
cardiac rehabilitation program must be 
evaluated for his suitability to 
participate. A valuable diagnostic test 
for this purpose is the stress test. The 
program need not necessarily perform 
the stress test, but may accept one 
performed by the patient's attending 
physician. Stress. testing performed in 
the outpatient department of a hospital 
or in a physician-directed clinic may be 
covered when reasonable and necessary 
for: 

1. evaluation of chest pain, especially 
atypical chest pain; 

2. development of exercise 
prescriptions for patients with known 
cardiac disease; 

3. pre and postoperative. evaluation of 
patients undergoing coronary artery, 
bypass procedures. 


Refer to Section E, Utilization Screens, 
for the acceptable frequency of stress 
testing performed during an individual's 
exercise program. 

ECG Rhythm Strips. ECG rhythm 
strips (and other ECG monitoring} 
constitute an important and necessary 
procedure which should be done 
perodically while a cardiac patient is 
engaged in a physician-controlled 
exercise program. See Section E, 
Utilization Screens, for allowable 
screens. 

C. Other Diagnostic. and Therapeutic 
Services.—A freestanding or hospital 
based cardiac rehabilitation clinic may 
also provide diagnostic and theraputic 
services other than stress testing and 
ECG monitoring, Any such other 
services must meet the usual coverage 
requirements for the specific service, 
e.g., the incident-to, and reasonable and 
necessary requirements. 

1. Psychotherapy and Psychological 
Testing.—It would not normally be 
considered reasonable and necessary to 
provide psychotherapy to ali cardiac 
rehabilitation patients, or even to test all 
such patients to determine whether they 
may have a mental, psychoneurotic, or 
personality disorder. However, where a 
patient has a diagnosed mental, 
psychoneurotic, or personality disorder, 
psychotherapy furnished by a 
psychiatrist—or by a psychologist 
rendering such services incident to a 
physician’s professional service—may 
be covered. Similarly, diagnostic testing 
of a cardiac rehabilitation patient for a 
mental problem may be covered where 
the patient shows appropriate 
symptoms, e.g,, excessive anxiety or 
fear associated with the cardiac disease. 

2. Physical and Occupational 
Therapy.—Physical therapy and 
occupational therapy would not be 
covered when furnished in connection 
with cardiac rehabilitation exercise 
program services: covered under this 
section unless there also is a diagnosed 
noncardiac condition requiring such 
therapy, e.g., where a patient who is just 
recuperating from an acute phase of 
heart disease may have had a stroke 
which would require physical and/or 
occupational therapy. (While the 
cardiac rehabilitation exercise program 
may by some be considered a form of 
physical therapy, it is a specialized 
program conducted and/or supervised 
by specially trained personnel whose 
services are performed under the direct 
supervision of a physician.) Restrictions 
on coverage of physical therapy and 
occupational therapy under this. section 
do not affect rules. regarding coverage or 
noncoverage of such services: when 
furnished in a hospital inpatient or 
outpatient setting, 


(See HCFA Pub..13-3, § 3101.9 and 
HCFA Pub. 10, § 220.9.) 

3. Patrent Edacation Services.—Many 
cardiac rehabilitation programs provide 
health education in the form of lectures 
or counseling in which patients and/or 
family members are given information, 
e.g., on diet, nutrition, and sexual 
activity to assist them in adjusting their 
living habits because of the cardiac 
condition. However, the same kind of 
information would have been furnished 
to a patient and/or family members by 
the attending physician following the 
patient’s acute cardiac episode. 
Therefore, formal lectures and couseling 
on these subjects would not be 
considered reasonable and necessary as 
a separately identifiable service when 
provided as part of a cardiac © 
rehabilitation exercise program. In 
addition, where a free-standing cardiac 
rehabilitation clinic provides board and 
room for the patient (and in some cases 
family members), these services would 
not be covered under Medicare. 

D. Duration of the Program.—Services 
provided in connection with a cardiac 
rehabilitation exercise program may be 
considered reasonable and necessary 
for up to 36 sessions, usually 3 sessions 
a week in a single 12 week period. 
Coverage for continued participation in 
cardiac exercise programs beyond 12 
weeks would be allowed only on a case- 
by-case basis with exit criteria. taken 
into consideration. 

Although firm exit criteria for 
terminating the therapeutic outpatient 
exercise treatment and rehabilitation 
program have not been established, the 
following guidelines have been 
identified as acceptable when the 
patient progresses to a maintenance 
program: 

1. The patient has achieved a stable 
level of exercise tolerance without 
ischemia or dysrhythmia. 

2. Symptoms of angina or dyspnea are 
stable at the patient’s maximum 
exercise level. 

3. Patient’s resting blood pressure and 
heart rate are within normal limits. 

4, The stress test is not positive during 
exercise. (A positive test in this context 
implies. an ECG with a junctional 
depression of 2mm or more associated 
with slowly rising, horizontal, or down 
sloping ST segment.} 

Accordingly, claims for coverage of 
cardiac rehabilitation exercise programs 
beyond 12 weeks shauld be reviewed by 
contractors’ medical consultants. When 
claims are accompanied by acceptable 
documentation that the patient has not 
reached an exit level, coverage may be 
extended, but should not exceed a 


maximum of 24 weeks, 
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E. Utilization Screens.—Patients who 
participate in cardiac rehabilitation 
programs will require certain services 
more frequently than other patients 
being treated on an outpatient basis. 
Therefore, in order to provide coverage 
in a uniform manner, the following 
utilization screens should be 
implemented in addition to existing 
screens for any cardiac rehabilitation 
services not listed: 

1. Group 1 Services 

a. Continuous ECG telemetric 
monitoring during exercise. 

b. ECG rhythm strip with 
interpretation and physician's revisions 
of exercise prescription. 

c. Limited examination for physician 
followup to adjust medication or other 
treatment changes. 

A visit including one or more of this 
range of routine services would be 
considered as one routine cardiac 


rehabilitation visit. In order for the visit ~ 


to be reimbursable, at least one of the 
Group 1 services must be performed. 
The same rate of reimbursement would 
be allowed for each visit, but not all the 
services need be performed at each 
visit. 

Allow a maximum of three visits per 
week. 

2. Group 2 Services 

a. New patient comprehensive 
evaluation, including history physical, 
and preparation of initial exercise 
prescription. 

Allow one at the beginning of the 
program if not already performed by the 
patient's attending physician, or if that 
performed by the patient's attending 
physician is not accpetable to the 
program's director. 

b. ECG stress test (treadmill or bicycle 
ergometer) with physician monitoring 
and report. 

Allow one at the beginning of the 
program and one after 3 months (usually 
the completion of the program). 

c. Other physician services, as 
needed. : 


35-26 TREATMENT OF OBESITY 


Obesity itself cannot be considered an 
illness. The immediate cause is a caloric 
intake which is persistently higher than 
caloric output. Program payment may 
not be made for treatment for obesity 
alone since this treatment cannot be 
considered reasonable and necessary 
for the diagnosis or treatment of an 
illness or injury. However, although 
obesity is not in itself an illness, it may 
be caused by illnesses such as 
hypothyroidism, Cushing's disease, and 
hypothalamic lesions. In addition, 
obesity can aggravate a number of 
cardiac and respiratory diseases as well 
as diabetes and hypertension. 


Therefore, services in connection with 
the treatment of obesity could be 
covered services when such services are 
an integral and necessary part of a 
course of treatment for one of these 


illnesses. 
Cross refer: CIA 35-33 and 35-40. 


35-26.1 SUPPLEMENTED FASTING 


Supplemented fasting is a type of very 
low calorie weight reduction regiment 
used to achieve rapid weight loss. The 
reduced calorie intake is supplemented 
by a mixture of protein, carbohydrates, 
vitamins and minerals. Serious 
questions exist about the safety of 
prolonged adherence for 2 months or 
more to a very low calorie weight 
reduction regimen as a general 
treatment for obesity, because of 
instances of cardiopathology and 
sudden death, as well as possible loss of 
body protein. Therefore, supplemented 
fasting is not covered as a general 
treatment for obesity. —~ 

In cases where weight loss is 
necessary before surgery in order to 
ameliorate the complications posed by 
obesity when it coexists with 
pathological conditions such as cardiac 
and respiratory diseases, diabetes or 
hypertension (and other more 
conservative techniques to achieve this 
end are not regarded as appropriate), 
supplemented fasting with adequate 
monitoring of the patient may be 
covered under Medicare on a case-by- 
case basis, as determined by the 
contractor's medical consultant. The 
risks associated with the achievement of 
rapid weight loss must be carefully 
balanced against the risk posed by the 
condition requiring surgical treatment. 


35-27 BIOFEEDBACK THERAPY 


Biofeedback therapy provides visual, 
auditory or other evidence of the status 
of certain body functions so that a 
person can exert voluntary control over 
the functions, and thereby alleviate an 
abnormal bodily condition. Biofeedback 
therapy often uses electrical devices to 
transform bodily signals indicative of 
such functions as heart rate, blood 
pressure, skin temperature, salivation, 
peripheral vasomotor activity, and gross 
muscle tone into a tone or light, the 
loudness or brightness of which shows 
the extent of activity in the function 
being measured. 

Biofeedback therapy differs from 
electromyography, which is a diagnostic 
procedure used to record and study the 
electrical properties of skeletal muscle. 
An electromyography device may be 
used to provide feedback with certain 
types of biofeedback, however. 

Biofeedback therapy is covered under 
Medicare only when it is reasonable and 
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necessary for the individual patient for 
muscle re-education of specific muscle 
groups or for treating pathological 
muscle abnormalities of spasticity, 
incapacitating muscle spasm, or 
weakness, and more conventional 
treatments (heat, cold, massage, 
exercise, support) have not been 
successful. This therapy is not covered 
for treatment of ordinary muscle tension 
states or for psychosomatic conditions. 
(See HCFA-Pub. 14-3, §§ 2200ff, 2215, 
and 4161; HCFA-Pub. 13-3, §§ 3133.3, 
3148, and 3149; HCFA-Pub. 10, §§ 242 
and 242.5 for special physical therapy 
requirements. See also 35-20 and 65-8.) 


35-29 OXYGEN TREATMENT OF 
INNER EAR/CARBON THERAPY 


(Effective for services performed on 
and after August 1, 1978).—Not covered. 

Oxygen (95 percent) and carbon 
dioxide (5 percent) inhalation therapy 
for inner ear disease, such as 
endolymphatic hydrops and fluctuant 
hearing loss, cannot be considered 
reasonable and necessary. The 
therapeutic benefit deriving from this 
procedure is highly questionable. 


35-30 BLOOD PLATELET 
TRANSFUSIONS AND BONE 
MARROW TRANSPLANTATION 


A. Blood Platelet Transfusions. 

(Effective for services performed on or 
after August 1, 1978.) : 

Blood platelet transplants are safe 
and effective for the correction of 
thrombocytopenia and other blood 
defects. If such treatment is reasonable 
and necessry for the individual patient, 
it is covered under Medicare. 

B. Allogeneic Bone Marrow 
Transplantation. 

Allogeneic bone marrow 
transplantation is a procedure in which 
a portion of a healthy donor's bone 
marrow is obtained and prepared for 
intravenous infusion to restore normal 
marrow function in recipients having an 
inherited or acquired marrow deficiency 
or defect. ’ 

THE FOLLOWING USES OF 
ALLOGENEIC BONE MARROW 
TRANSPLANTATION ARE COVERED 
UNDER MEDICARE: 

(Effective for services performed on or 
after August 1, 1978.) 

1. For the treatment of leukemia or 
aplastic anemia when it is reasonable 
and necessary for the individual patient 
to receive this therapy. 

(Effective for services performed on or 
after June 3, 1985.) 

2. For the treatment of severe 
combined immunodeficiency disease 
(SCID). 
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3. For the treatment of Wiskott- 
Aldrich syndrome. 

C. Autologous Bone Marow 
Transplantation. 

(Effective for services performed on or 
after 04/28/89.) 

Autologores bone marrow 
transplantation is a technique for 
restoring bone marrow stem cells using 
the patient's own previously stored 
marrow. 

1. Covered Conditions.—Autologous 
bone marrow transplantation (ICD-9- 
CM code 41.01, CPT—4 code 38240) is 
considered reasonable and necessary 
under § 1862(a)(1) of the Medicare law 
for the following conditions and is 
covered under Medicare for patients 
with: 

e Acute leukemia in remission {ICD- 
9-CM code NEC V 10.60) who have a 
high probability of relapse and who 
have no HLA—matched donor (codes 
lymphoid V10.61, monocytic V10.63, 
myeloid V 10.62, NEC V10.69); 

¢ Resistant non-Hodgkin's 
lymphomas (ICD-9CM codes 202.80- 
202.88) or those presenting with poor 
prognostic features following an initial 
response; 

¢ Recurrent or refractory 
neuroblastoma (see ICD-SCM Neoplasm 
by site, malignant); or 

¢ Advanced Hodgkin's disease (ICD- 
9CM code 201) who have failed 
conventional therapy and have no HLA- 
matched donor. 

2. Noncovered Conditions.— 
Insufficient data exist to establish 
definite conclusions regarding the 
efficacy of autologous bone marrow 
transplantation for the following 
conditions: 

¢ Acute leukemia in relapse (ICD- 
9CM codes 204.0, 205.0, 206.0, and 208.0); 

¢ Chronic granulocytic leukemia 
(ICD-9CM code 205.1); or 

¢ Solid tumors (other than 
neuroblastoma) (ICD-9CM codes 140- 
199). 

In these cases, autologous bone 
marrow transplantation is not 
considered reasonable and necessary 
within the meaning of § 1862(a)(1) of the 
Medicare law and is not covered under 
Medicare for these conditions. 


35-31 TREATMENT OF DECUBITUS 
ULCERS 


An accepted procedure for healing 
decubitus ulcers is to remove dead 
tissue from the lesions and to keep them 
clean to promote the growth of new 
tissue. This may be accomplished by 
hydrotherapy (whirlpool) treatments. 
Hydrotherapy (whirlpool) treatment for 
decubitus ulcers is a coverd service 
under Medicare for patients for whom 
this form of treatment is reasonable and 


necessary. Some other methods of 
treating decubitus ulcers, the safety and 
effectiveness of which have not been 
established, are not covered under the 
Medicare program. Some examples of 
these types of treatments are: ultraviolet 
light, low intensity direct current, topical 
appliction of oxygen, and topical 

—— with Balsam of Peru in castor 
oil. 


35-32 VERTEBRAL ARTERY 
SURGERY 


Obstructions which block the flow of 
blood through the vertebral artery can 
cause vertigo, visual or speech defects, 
ataxia, mental confusion, or stroke. 
These symptoms in patients result from 
reduction in blood flow to the brain and 
range from symptoms of transient 
basilar ischemia to mental deterioration 
or completed stroke. 

Five types of surgical procedures are 
performed to relieve obstructions to 
vertebral artery blood flow. They are: 

1. Vertebral artery endarterectomy, a 
procedure which cleans out 
arteriosclerotic plaques which are inside 
the vertebral artery; 

2. Vertebral artery by-pass or 
resection with anastomosis or graft; 

3. Subclavian artery resection with or 
without endarterectomy; 

4. Removal of laterally located 
osteophytes anywhere in the C.(C;)—C2 
course of the vertebral artery; and 

5. Arteriolysis which frees the artery 
from surrounding tissue, with or without 
arteriopexy (fixation of the vessel). 

These procedures can be medically 
reasonable and necessary, but only if 
each of the following conditicns is met: 

1. Symptoms of vertebral artery 
obstruction exist; 

2. Other causes have been considered 
and ruled out; 

3. There is radiographic evidence of a 
valid vertebral artery obstruction; and 

4. Contraindications to the procedure 
do not exist, such as coexistent 
obstructions of multiple cerebral 
vessels. 

Angiograms documenting a valid 
obstruction should show not only the 
aortic arch with the vessels off the arch, 
but also show the vessels in the neck 
and head (providing biplane views of 
the carotid and vertebral vascular 
system). In addition, serial views are 
needed to diagnose “subclavian steal,” 
the condition in which subclavian artery 
obstruction causes the symptoms of 
vertebral artery obstruction. Because the 
symptoms are not specific for vertebral 
artery obstruction, other causes must be 
considered. In addition to vertebral 
artery obstruction, the differential 
diagnosis should include various 
degenerative disorders of the brain, 
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orthostatic hypotension, acoustic 
neuroma, labyrinthitis, diabetes mellitus 
and hypoglycemia related disorders. 

Obstructions which can cause 
symptoms of blocked vertebral artery 
blood flow and which can be 
documented by an angiogram include: 

1. Intravascular obstructions— 
arteriosclerotic lesions within the 
vertebral artery or in the other arteries. 

2. Extravascular obstructions— 

a. Bony tissue or osteophytes, located 
laterally in the C.(C,)-C2 cervical 
vertebral area course of the vertebral 
artery, most commonly at C;-Cs. 

b. Anatomical variations—Anomalous 
location of the origin of the vertebral 
artery, a congenital aberration, and 
tortuosity and kinks of the vertebral 
artery. 

c. “Fiberous tissue”—Tissue changed 
as a result of manipulation of the neck 
for neck pain or injury associated with 
hematoma; “external bands,” 
“tendinous slings,” and “fibrous bands.” 

The most controversial obstructions 
include vertebral artery tortuosity and 
kinks and connective tissue along the 
course of the vertebral artery, and 
variously called “external bands,” 
“tendinous slings” and “fibrous bands.” 
In the absence of symptoms of vertebral 
artery obstruction, vascular surgeons 
feel such abnormalities are insignificant. 
Vascular surgery experts, however, 
agree that these abnormalities in very 
rare cases do cause symptoms of 
vertebral artery obstruction and do 
necessitate surgical correction. 

“Vertebral artery construction” and 
“vertebral artery surgery” are phrases 
which most physicians interpret to 
include only surgical cleaning 
(endarterectomy) and bypass (resection) 
procedures. However, some physicians 
who use these terms mean all operative 
manipulations which remove vertebral 
artery blood flow obstructions. Also, 
some physicians use general terms of 
vascular surgery, such as 
“endarterectomy” when vertebral artery 
related surgery is performed. Use of the 
above terminology specifies neither the 
surgical procedure performed nor its 
relationship to the vertebral artery. 
Therefore, in developing claims for this 
type of procedure, the Medicare 
contractors should require specific 
identification of the obstruction in 
question and the surgical procedure 
performed. Also, in view of the specific 
coverage criteria given above, the 
Medicare contractors are expected to 
develop all claims for vertebral artery 
surgery on a case-by-case basis. 

Payment may be made for a surgical 
procedure listed above if: (1) It is 
reasonable and necessary for the 
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individual patient to have the surgery 
performed to remove or relieve an 
obstruction to vertebral artery flow, and 
(2) The four conditions noted above are 
met. 

In all other cases, these procedures 
cannot be considered reasonable and 
necessary within the meaning of 
§ 1862(a)(1) of the Medicare law and are 
not reimbursable under the program. 


35-33 INTESTINAL BY-PASS 
SURGERY—NOT COVERED 


The safety of intestinal bypass 
surgery for treatment of obesity has not 
been demonstrated. Severe adverse 
reactions such as steatorrhea, 
electrolyte depletion, liver failure, 
arthralgia, hypoplasia of bone marrow, 
and avitaminosis have sometimes 
occurred as a result of this procedure. It 
does not meet the reasonable and 
necessary provisions of § 1862(a){1) of | 
the Social Security Act and is not a 
covered Medicare procedure. 


Cross-refer: §§ 35-26, 35-40. 


35-34 FABRIC WRAPPING OF 
ABDOMINAL ANEURYSMS—NOT 
COVERED 


Fabric wrapping of abdominal 
aneurysms is not a covered Medicare 
procedure. This is a treatment for 
abdominal aneurysms which involves 
aneurysms with cellophane or facia lata. 
This procedure has not been shown to 
prevent eventual rupture. In extremely 
rare instances, external wall 
reinforcement may be indicated when 
the current accepted treatment (excison 
of the aneurysm and reconstruction with 
synthetic materials) is not a viable 
alternative, but external wall 
reinforcement is not “fabric wrapping”. 
Accordingly, fabric wrapping of 
abdominal aneurysms is not considered 
reasonable and necessary within the 
meaning of § 1862(a)(1) of the law. 


35-35 THERAPEUTIC 
EMOBOLIZATION (EFFECTIVE FOR 
SERVICES PERFORMED ON OR 
AFTER APRIL 15, 1982) 


Theurapeutic embolization is covered 
when done for hemorrhage, and for 
other conditions amenable to treatment 
by the procedure, when reasonable and 
necessary for the individual patient. 
Renal emoblization for the treatment of 
renal adenocarcinoma continues to be 
covered, effective December 15, 1978, as 
one type of therapeutic emoblization, to: 

¢ Reduce tumor vascularity 
preoperatively; 

¢ Reduce tumor buld in inoperable 
cases; or 

¢ Palliate specific symptoms. 


35-37 EXTRAINTRACRANIAL 
ARTERY BYPASS (EIAB) SURGERY IN 
THE TREATMENT OF STROKES 
(EFFECTIVE FOR SERVICES 
FURNISHED ON OR AFTER 
SEPTEMBER 1, 1979) 


Extraintracranial artery bypass 
(EIAB) surgery is covered for the 
following indications: 

1. Occlusion or stenosis of the 
inaccessible portion of the internal 
carotid artery presenting with a 
transient ischemic attack (TIA), 
prolonged reversible ischemic 
neurological deficit (PRIND), or 
completed stroke (CS). 

2. Middle cerebral artery stenosis or 
occlusion presenting with TIA, PRIND, 
or CS. 

3. A longstanding complete internal 
carotid occlusion considered inoperable 
by carotid endarterectomy because of 
difficulties in establishing or 
maintaining patency. 

4. In prevention of an expected 
vascular insufficiency in surgical 
treatment of a giant aneurysm of the 
carotid bifurcation or middle cerebral 
artery and of skull based tumors 
involving internal carotid and middle 
cerebral artery. 

Patients with the following conditions 
are generally not candidates for ELAB 
surgery, and payment may be made in 
those cases only if the intermediary's 
medical consultants determine that 
there is sufficient medical justification 
for the procedure to be performed in the 
patient’s case. 

1. Strokes with major severe 
neurological deficits. 

2. Stroke in evolution. There are a 
small number of such patients with 
known occlusion of the internal carotid 
who may benefit by EIAB surgery during 
the period of evolution. 

3. Cerebral edema. 

4. Diffuse cerebral occlusive disease. 

5. Severe cardiopulmonary disease 
and other diseases such as diabetes 
which contribute significantly to the 
mortality and morbidity of the 
operation. 


35-38 ULTRAFILTRATION, 
HEMOPERFUSION AND 
HEMOFILTRATION 


A. Ultrafiltration.—is a process for 
removing excess fluid from the blood 
through the dialysis membrane by 
means of pressure. It is not a substitute 
for dialysis. Ultrafiltration is utilized in 
cases where excess fluid cannot be 
removed easily during the regular course 
of hemodialysis. When it is performed it 
is commonly done during the first hour 
or two of each hemodialysis on patients 
who, e.g., have refractory edema. 
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Ultrafiltration is a covered procedure 
under the Medicare program (effective 
for services performed on and after 9/1/ 
79). 

Predialysis Ultrafiltration —While 
this procedure requires additional staff 
care, the facility dialysis rate is intended 
to cover the full range of complicated 
and uncomplicated nonacute dialysis 
treatments. Therefore, no additional 
facility charge is recognized for 
predialysis ultrafiltration. The 
physician's role in ultrafiltration varies 
with the stability of the patient's 
condition. In unstable patients, the 
physician may need to be present at the 
initiation of dialysis, and available 
either in-house or in close proximity to 
monitor the patient carefully. In patients 
who are relatively stable, but who seem 
to accumulate excessive weight gain, the 
procedure requires only a modest 
increase in physician involvement over 
routine outpatient hemodialysis. 

Occassionally, medical complications 
may occur which require that 
ultrafiltration be performed separate 
from the dialysis treatment, and in these 
cases an additional charge can be 
recognized. However, the claim must be 
documented as to why the ultrafiltration 
could not have been performed at the 
same time as the dialysis. 

B. Hemoperfusion.—A process which 
removes substances from the blood 
using a charcoal or resin artifical 
kidney. When used in the treatment of 
life threatening drug overdose, 
hemoperfusion is a covered service for 
patients with or without renal failure 
(effective for services performed on and 
after 9/1/79). Hemoperfusion generally 
requires a physician to be present to 
initiate treatment and to be present in 
the hospital or an adjacent medical 
office during the entire procedure, as 
changes may be sudden. Special staff 
training and equipment are required. 

Develop charges for hemoperfusion in 
the same manner as for any new or 
unusual service. One or two treatments 
are usually all that is necessary to 
remove the toxic compound; document 
additional treatments. Hemoperfusion 
may be performed concurrently with 
dialysis, and in those cases payment for 
the hemoperfusion reflects only the 
additional care rendered over and above 
the care which is given to the dialysis. 

The effects of using hemoperfusion to 
improve the results of chronic 
hemodialysis are not known. Therefore, 
hemoperfusion is not a covered service 
when used to improve the results of 
hemodialysis. In addition, it has not 
been demonstrated that the use of 
hemoperfusion in conjunction with DFO, 
in treating symptomatic patients with 
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iron overload, is efficacious: There is 
also a paucity of data regarding its 
efficacy in treating asymptomatic 
patients with iron overload. Therefore; 
hemoperfusion used in conjunction with 
DFO in treating patients with iron 
overload is not a covered service; i.e., it 
is not considered reasonable and 
necessary within the meaning of 

§ 1862(a)(1) of the law. 

However, the use of hemoperfusion in 
conjunction with DFO for the treatment 
of patients with aluminum toxicity has 
been demonstrated to be clinically 
efficacious and is therefore regarded as 
a covered service. 

C. Hemofiltration.—A process which 
removes fluid, electrolytes and other 
low molecular weight toxic substances 
from the blood by filtration through 
hollow artificial membranes and may be 
routinely performed in 3 weekly 
sessions. Hemofiltration {which is also 
known as diafiltration) is a covered 
procedure under Medicare and is a safe 
and effective technique for the treatment 
of ESRD patients and an alternative to 
pertioneal dialysis and hemodialysis 
(effective for services performed on and 
after August 20, 1987). In contrast to 
both hemodialysis and pertioneal 
dialysis treatments, which eliminate 
dissolved substances via diffusion 
across semipermeable membranes, 
hemofiltration mimics the filtration 
process of the normal kidney. The 
technique requires an arteriovenous 
access. Hemofiltration may be 
performed either in facility or at home. 

The procedure is most advantageous 
when applied to high-risk unstable 
patients, such as older patients with 
cardiovascular diseases or diabetes, 
because there are fewer side effects 
such as hypotension, hypertension or 
volume overload. 

Cross-refer: Intermediary Manual, 

§ 3188 


35-39 INTRAOCULAR 
PHOTOGRAPHY (EFFECTIVE FOR 
SERVICES FURNISHED ON OR AFTER 
SEPTEMBER 1, 1979) 


Intraocular photography may be 
covered when used for the diagnosis of 
such conditions as macular 
degeneration, retinal neoplasms, choroid 
disturbances and diabetic retinopathy, 
or to identify glaucoma, multiple 
sclerosis and other central nervous 
system abnormalities. Medicare 
payment may be made for the use of this 
procedure by an opthalmologist in these 
situations when it is reasonable and 
necessary for the individual patient to 
receive these services. 


35-40 GASTRIC BYPASS SURGERY 
FOR OBESITY (EFFECTIVE FOR 
SERVICES PERFORMED ON AND 
AFTER OCTOBER 1, 1979) 


Gastric bypass surgery, which is a 
variation of the gastrojejunostomy, is 
performed for patients with extreme 
obsesity. Gastric bypass surgery for 
extreme obestity may be covered under 
the program if: (1) It is medically 
appropriate for the individual to have 
such surgery; and (2) The surgery is to 
correct an illness which caused the 
obesity or was aggravated by the 
obesity. 

Cross-refer: § § 35-26, 35-33. 


35-41 DIATHERMY AND DIAPULSE 
TREATMENT 


Since Diapulse, Theramatic (standard 
model only), Spectrowave and 
Superpulse are not able to sufficiently 
elevate tissue temperature to produce a 
therapeutic effect, reimbursement for 
treatment utilizing such low energy 
pulsed wave diathermy devices is not 
appropriate. However, other pulsed 
wave diathermy machines have been 
found to produce some degree of 
therapeutic benefit for essentially the 
same conditions and to the same extent 
as standard diathermy. Accordingly, 
where the contractor's medical staff has 
determined that the pulsed wave 
diathermy apparatus used is one which 
is considered therapeutically effective, 
the treatments are considered a covered 
service, but only for those conditions for 
which standard diathermy is medically 
indicated and only when rendered by a 
physician or incident to a physician’s 
professional services. Further, when the 
charge for covered pulsed wave 
diathermy treatment is substantially in 
excess of that which is reasonable for 
standard diathermy, reimbursement is 
based on the reasonable charge for 
standard diathermy. 


Cross-refer: §35-3. 


35-42 WITHDRAWAL TREATMENTS 
FOR NARCOTIC ADDICTIONS 


Withdrawal is an accepted treatment 
for narcotic addiction, and Part B 
reimbursement can be made for these 
services if they are provided by the 
physician directly or under his personal 
sueprvision and if they are reasonable 
and necessary. In reviewing claims, 
reasonableness and necessity are 
determined with the aid of the 
contractor’s medical staff. 

Drugs that the physician provides in 
connection with this treatment are also 
covered if they cannot be self- 
administered and meet all other 
statutory requirements. 
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Cross-refer: Intermediary Manual, 
§ 3112.4B; Carriers Manual, § 2050.5. 


35-44 GENERAL ANESTHESIA IN 
CATARACT SURGERY 


A. Pre-Surgery Evaluations.— 
(Effective for services performed on or 
after 09-14-88.) Cataract surgery with an 
intraocular lens (IOL) implant is a high 
volume Medicare procedure. Along with 
the surgery, a substantial number of 
preoperative tests are available to the 
surgeon. In most cases, a comprehensive 
eye examination (ocular history and 
ocular examination) and a single scan to 
determine the appropriate pseudophakic 
power of the IOL are sufficient. In most 
cases involving a simple cataract, a 
diagnostic ultrasound A-scan is used. 
For patients with a dense cataract, an 
ultrasound B-scan may be used. 

Accordingly, where the only diagnosis 
is “cataract(s),"” Medicare will not 
routinely cover testing other than one 
comprehensive eye examination (or a 
combination of a brief/intermediate 
examination not to exceed the charge of 
a comprehensive examination) and an 
A-scan or, if medically justified, a B- 
scan. Claims for additional tests will be 
denied as not reasonable and necessary 
unless there is an additional diagnosis 
and the medical need for the additional 
test is fully documented. 

Because cataract surgery is an 
elective procedure, the patient may 
decide not to have the surgery until 
later, or to have the surgery performed 
by a physician other than the diagnosing 
physician. In these situations, it may be 
medically appropriate for the operating 
physician to conduct another 
examination. To the extent the 
additional tests are considered 
reasonable and necessary by the 
carrier’s medical staff, they would be 
covered. 

B. General Anesthesia.—The use of 
general anesthesia in cataract surgery 
may be considered reasonable and 
necessary if, for particular medical 
indications, it is the accepted procedure 
among opthalmologists in the local 
community to use general anesthesia. In 
the claims review process, do not “front- 
end” reject any claims for the use of 
general anesthesia in cataract surgery. 
Obtain advice from your medical 
consultants before deciding whether to 
deny a claim involving use of general 
anesthesia in cataract surgery. Where 
regular postpayment review discloses a 
questionable utilization pattern, obtain 
case documentation. 
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35-45 CARDIAC CATHETERIZATION 
PERFORMED IN OTHER THAN A 
HOSPITAL SETTING. (EFFECTIVE FOR 
SERVICES PERFORMED ON OR 
AFTER 07/01/79.) 


Cardiac catheterization performed in 
a hospital setting for either inpatients or 
outpatients is a covered service. The 
procedure may also be covered when 
performed in a freestanding clinic when 
the carrier, in consultation with the 
appropriate Peer Review Organization 
(PRO), determines that the procedure 
can be performed safely in all respects 
in the particular facility. Prior to 
approving Medicare reimbursement for 
cardiac catheterizations performed in 
freestanding clinics, carriers must 
request PRO review of the clinic. 


35-46 ASSESSING PATIENT'S 
SUITABILITY FOR ELECTRICAL 
NERVE STIMULATION THERAPY. 


Electrical nerve stimulation is an 
accepted modality for assessing a 
patient's suitability for ongoing 
treatment with a transcutaneous or an 
implanted nerve stimulator. 
Accordingly, program reimbursement 
may be made for the following 
techniques when used to determine the 
potential therapeutic usefulness of an 
electric nerve stimulator: 

A. Transcutaneous Electrical Nerve 
Stimulation (TENS).—This technique 
involves attachment of a transcutaneous 
nerve stimulator to the surface of the 
skin over the peripheral nerve to be 
stimulated. It is used by the patient on a 
trial basis and its effectiveness in 
modulating pain is monitored by the 
physician, or physical therapist. 
Generally, the physician or physical 
therapist is able to determine whether 
the patient is likely to derive a 
significant therapeutic benefit from 
continuous use of a transcutaneous 
stimulator within a trial period of 1 
month; in a few cases this determination 
may take longer to make. Document the 
medical necessity for such services 
which are furnished beyond the first 
month. (See § 45-25 for an explanation 
of coverage of medically necessary 
supplies for the effective use of TENS.) 

If TENS significantly alleviates pain, it 
may be considered as primary 
treatment; if it produces no relief or 
greater discomfort than the original 
pain, electrical nerve stimulation 
therapy is ruled out. However, where 
TENS produces incomplete relief, further 
evaluation with percutaneous electrical 
nerve stimulation may be considered to 
determine whether an implanted 
peripheral nerve stimulator would 
provide significant relief from pain. (See 
§ 35-46B.) 


Usually, the physician or physical 
therapist providing the services will 
furnish the equipment necessary for 
assessment. Where the physician or 
physical therapist advises the patient to 
rent the TENS from a supplier during the 
trial period rather than supplying it 
himself, program payment may be made 
for rental of the TENS as well as for the 
services of the physician or physical 
therapist who is evaluating its use. 
However, the combined program 
payment which is made for the 
physician's or physical therapist's 
service and the rental of the stimulator 
from a supplier should not exceed the 
amount which would be payable for the 
total service, including the stimulator, 
furnished by the physician or physical 
therapist alone. 

B. Percutaneous Electrical Nerve 
Stimulation (PENS).—This diagnostic 
procedure which involves stimulation of 
peripheral nerves by a needle electrode 
inserted through the skin is performed 
only in a physician's office, clinic, or 
hospital outpatient department. 
Therefore, it is covered only when 
performed by a physician or incident to 
physician's service. If pain is effectively 
controlled by percutaneous stimulation, 
implantation of electrodes is warranted. 

As in the case of TENS (described in 
subsection A), generally the physician 
should be able to determine whether the 
patient is likely to derive a significant 
therapeutic benefit from continuing use 
of an implanted nerve stimulator within 
a trial period of 1 month. In a few cases, 
this determination may take longer to 
make. The medical necessity for such 
diagnostic services which are furnished 
beyond the first month must be 
documented. 


Note.—Electrical nerve stimulators do not 
prevent pain but only alleviate pain as it 
occurs. A patient can be taught how to 
employ the stimulator, and once this is done, 
can use it safely and effectively without 
direct physician supervision. Consequently, it 
is inappropriate for a patient to visit his 
physician, physical therapist or an outpatient 
clinic on a continuing basis for treatment of 
pain with electrical nerve stimulation. Once it 
is determined that electrical nerve 
stimulation should be continued as therapy 
and the patient has been trained to use the 
stimulator, it is expected that a stimulator 
will be implanted or the patient will employ 
the TENS on a continual basis in his home. 
Electrical nerve stimulation treatments 
furnished by a physician in his office, by a 
physical therapist or outpatient clinic are 
excluded from coverage by § 1862(a)(1) of the 
law. (See § 65-8 for an explanation of 
coverage of the therapeutic use of 
transcutaneous and implanted peripheral 
nerve stimulators under the prosthetic 
devices benefit.) 
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35-47 BREAST RECONSTRUCTION 
FOLLOWING MASTECTOMY— 
(EFFECTIVE FOR SERVICES 
PERFORMED ON AND AFTER MAY 15, 
1980) 


During recent years there has been a 
considerable change in the treatment of 
carcinoma of the breast. While 
extirpation of the disease remains of 
primary importance, the quality of life 
following initial treatment is 
increasingly recognized as of great 
concern. The increased use of breast 
reconstruction procedures is due to 
several factors: 

* a change in epidemiology of breast 
cancer, include an apparent increase in 
incidences; 

¢ improved surgical skills and 
techniques; 

¢ the continuing development of 
better prostheses; and 

¢ increasing awareness by physicians 
of the importance of postsurgical 
psychological adjustment. Breast 
reconstruction following mastectomy is 
considered a relatively safe and 
effective noncosmetic procedure. 
Accordingly, program payment may be 
made for this procedure. 


35-448 OSTEOGENIC 
STIMULATION—{EFFECTIVE FOR 
SERVICES PERFORMED ON AND 
AFTER SEPTEMBER 15, 1980) 


Electrical stimulation to augment bone 
repair can be attained either invasively 
or noninvasively. Invasive devices 
provide electrical stimulation directly at 
the fracture site either through 
percutaneously placed cathodes or by 
implantation of a coiled cathode wire 
into the fracture site. The power pack 
for the latter device is implanted into 
soft tissue near the fracture site and 
subcutaneously connected to the 
cathode, creating a self-contained 
system with no external components. 
The power supply for the former device 
is externally placed and the leads 
connected to the inserted cathodes. 
With the nonivasive device, opposing 
pads, wired to an external power 
supply, are placed over the cast. An 
electromagnetic field is created between 
the pads at the fracture site. 

Use of the noninvasive stimulator is 
covered for the following indications: 

¢ Nonunion of long bone fractures; 

¢ Failed fusion; and 

¢ Congenital Pseudarthroses 

Use of the invasive device is covered 
only for nonunion of long bone fractures. 

Nonunion, for all types of devices, is 
considered to exist only after six or 
more months have elapsed without 
healing of the fracture. 
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35-49 HYPERTHERMIA FOR effective for services rendered on or 35-57 ELECTROENCEPHALO- 
TREATMENT GF CANCER after February 9, 1984, liver GRAPHIC MONITORING DURING 
(EFFECTIVE FOR SERVICES transplantation is no longer considered © SURGICAL PROCEDURES INVOLVING 
PERFORMED ON OR AFTER 12/31/84.) _ experimental with respect to children THE CEREBRAL VASCULATURE 
* Local hyperthermia for treatment of (under age 16) withr extrahepatic biliary ectroencephalographic (EEG) 
cancer consists of the use of heat to atresia or any other form of end-stage verso is a aage er 
make tumors more susceptible to.cancer _ liver disease, except that coverage isnot. hnique for the assessment of gross 
measures. provided for children with a cerebral blood flow during general 
Local hyperthermia is covered under = extending beyond the margins of the anesthesia, and is cowed under 
Medicare when used in connection with _liver or those with persistent viremia, Medicare. Very characteristic changes 
radiation therapy for the treatment of since existing data indicate that the in the #98C cocer whieh cesehiad 
primary or metastatic cutaneous or potential for benefit from liver perfusion és inadequate for cerebral 
subcutaneous superficial malignancies. — transplantation in this group is low. function. EEG monitoring as an indirect 
It is not covered when used alone or in Children's claims for liver : 


connection with chemotherapy. 


35-50 COCHLEOSTOMY WITH 
NEUROVASCULAR TRANSPLANT 
FOR MENIERE’S DISEASE—NOT 
COVERED 


Meniere's disease {or syndrome) i isa 


Meniere's syndrome is‘usually treated 
medically. When medical treatment 
fails, surgical treatment may be 
required. 

While there are two recognized 
surgical procedures used in treating 
Meniere's disease {decompression of the 
endolymphatic hydrops and 
labyrnthectomy), there is no scientific 
evidence supporting the safety and 
effectiveness of cochleostomy with 
neurovascular transplant in treatment of 


Meniere's syndrome. Accordingly, 
Medicare 


dees not cover cochleostomy — 


with neurovascular transplant for 
treatment of Meniere's disease. 


35-51 HEMODIALYSIS FOR 


Scientific evidence supporting use of 
hemodialysis as a safe and effective 
means of treatment for schizophrenia is 
inconclusive at fhis time. Accordingly, 
Medicare does not cover hemodialysis 
for treatment of schizophrenia. 


35-52 LASER PROCEDURES 


Medicare recognizes the use of lasers” 
for many medical indications. 
Procedures performed with lasers are 
sometimes used in of more 
conventional techniques. In the absence 
of a specific noncoverage instruction, 
and where a laser has been approved 
for marketing by the Food and Drug 


procedure performed with a taser is 
reasonable and necessary and, 
therefore, covered. 


35-53 LIVER TRANSPLANTATIGN— 
LIMITED COVERAGE 

For most people, liver pees ees 
is considered an experimental procedure 


and, therefore, is not covered. However, 


transplantation should be developed for 
medical necessity on an individual case 
basis. 

35-54 REFRACTIVE 
KERATOPLASTY—NOT COVERED 


Refractive keratoplasty is surgery to 
reshape the cornea of the eye to correct 
vision problems such as myopia 
(nearsightedness) and 
(farsightedness). Refractive keratoplasty 
procedures include keratomileusis, in 
which the front of the cornea is 
removed, frozen, reshaped, and stitched 
back on the eye to carrect either near.or 
farsightedness; keratophakia, in which a 
reshaped donor cornea is inserted in the 
eye to correct farsightedness; and radial 
keratotomy, in which spoke-like slits are 
cut in the cornea to weaken and flatten 
the normally curved central portion to 
correct nearsightedness. 

Refractive keratoplasty in any form is 
not covered because it is still under 
investigation, and has not yet been 
subjected to adequate scientific 


evaluation in humans. 


35-55 TRANSVENOUS (CATHETER) 
PULMONARY EMBOLECTOMY—NOT 
COVERED 


Transvenous (catheter) pulmonary 
embolectomy is a precedure for 
removing pulmonary emboli by passing 
a chatheter through the femoral vein. Tt 
is not covered under Medicare because 
it is still experimental. 


35-56 FLUIDIZED THERAPY DRY 
HEAT FOR CERTAIN 
MUSCULOSKELETAL DISOGRDERS 

Fluidized therepy is a high intensity 
heat modality consisting of a-dry 
whirlpool ef finely divided solid 
particles suspended in a heated air 
stream, the mixture having the 
properties of a liquid. Use of fluidized 
therapy dry heat is covered as an 
acceptable alternative to other heat 
therapy modalities in the ‘treatment of 
acute or subacute traumatic or 
nontraumatic musculoskeletal disorders 
of the extremities. 


measure of cerebral perfusion requires 
the expertise of an 
electroencephalographer, a neurologist 
trained in EEG, or an advanced EEG 
technician for its proper interpretation. 
The EEG monitoring may be covered 
routinely in carotid endarterectomies 
and in other neurological procedures 
where cerebral perfusion could be 
reduced. Such other procedures might 
include aneurysm surgery where . 
hypotensive anesthesia is used, or other 
cerebral vascular procedures where 
cerebral blood flow may be interrupted. 


35-57.1 ELECTROENCEPHALO- 
GRAPHIC (EEG) MONITORING 
DURING OPEN-HEART SURGERY— 
NOT COVERED 


The value of EEG monitoring during 
open-heart surgery and in the immediate 
post-operative period is debatable, 
because there are little published data 
based on well-designated studies 
regarding its clinical effectiveness. The 
procedure is not frequently used and 
does not enjoy widespread acceptance 
of benefit. 

Accordingly, Medicare does not cover 
EEG monitoring during open-heart 
surgery and during the immediate post- 
operative period. 

35-58 THORACIC DUCT DRAINAGE 
(TDD) IN RENAL TRANSPLANTS 


Thoracic Duct Drainage (TDD) is an 
immunosuppressive technique used in 
renal transplantation. This precedure, 
which removes lymph from kidney 
transplant recipients as a means of 
achieving suppression of the immune 
mechanism, is currently being used both 
pre-transplant and post-transplant, in 
conjunction with more conventional 
immunotherapy. TDD is performed on 
an inpatient basis and the inpatient stay 
is covered for patients admitted for 
treatment in advance of a kidney 
transplant as well as for those receiving 
it post-transplant. 

TDD is a covered technique when 
furnished to a kidney transplant 
recipient or an individual approved to 
receive kidney transplantation by a 
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hospital approved to perform kidney 
transplantation. 


35-59 ENDOSCOPY 


Endoscopy is a technique in which a 
long flexible tube-like instrument is 
inserted into the body orally or rectally, 
permitting visual inspection of the 
gastrointestinal tract. Although 
primarily a diagnostic tool, endoscopy 
includes certain therapeutic procedures, 
such as removal of polyps, endoscopic 
papillotomy, by which stones are 
removed from the bile duct. 

Endoscopic procedures are covered 
when reasonable and necessary for the 
individual patient. 


35-60 THERAPEUTIC PHERESIS 
(APHERESIS) 


Pheresis is a medical procedure 
utilizing specialized equipment to 
remove selected blood constituents 
(plasma or cells) from whole blood and 
return the remaining consituents to the 
person from whom the blood was taken. 

For purposes of Medicare coverage, 
therapeutic pheresis is defined as an 
autologous procedure—that is, blood is 
taken from the patient, processed, and 
returned to the patient as part of a 
continuous procedure—as distinguished 
from the procedure in which a patient 
donates blood preoperatively and is 
transfused with the donated blood at a 
later date. 

Therapuetic pheresis is covered for 
the following indications: 

A. Plasma, exchange for acquired 
myasthenia gravis. 

B. Leukapheresis in the treatment of 
leukemia. 

C. Plasmapheresis in the treatment of 
primary macroglobulinemia 
(Waldenstrom). : 

D. Apheresis in the treatment of 
hyperglobulinemias, including (but not 
limited to) multiple myelomas, 
cryoglobulinemia and hyperviscosity 
syndromes. 

The following uses of apheresis are 
covered for services performed on or 
after January 31, 1983. 

E. Plasmapheresis or plasma exchange 
as a last resort treatment of thrombotic 
thrombocytopenic purpura (TTP). 

F. Plasmapheresis or plasma exchange 
in the last-resort treatment of life- 
threatening rheumatoid vasculitis when 
all other conventional therapies have 
failed. 

The following use of apheresis is 
covered for services performed on or 
after October 19, 1983. 

G. Plasma perfusion of charcoal filters 
for treatment of pruritis of cholestatic 
liver disease. 


The following uses of apheresis are 
covered for services performed on or 
after September 6, 1984. 

H. Plasma exchange in the treatment 
of Goodpasture’s Syndrome. 

I. Plasma exchange in the treatment of 
glomerulonephritis associated with 
antiglomerular basement membrane 
antibodies and advancing renal failure 
or pulmonary hemorrhage. 

The following uses of apheresis are 
covered for services performed on or 
after October 15, 1984. 

J. Apheresis in the treatment of 
chronic relapsing polyneuropathy for 
patients with severe or life-threatening 
symptoms who have failed to respond to 
conventional therapy. 

K. Apheresis in the treatment of life- 
threatening scleroderma and 
polymyositis, when the patient is 
unresponsive to conventional therapy. 

The following uses of apheresis are 
covered for services performed on or 
after February 14, 1986. 

L. Apheresis for the treatment of 
Guillain-Barre Syndrome. 

M. Apheresis as a treatment of last 
resort for life-threatening Systemic 
Lupus Erythematosus (SLE) when 
conventional therapy has failed to 
prevent clinical deterioration. 

Apheresis is covered only when 
performed in the inpatient or outpatient 
hospital setting. 


35-61 TRANSSEXUAL SURGERY 


Transsexual surgery, also known as 
sex reassignment surgery or intersex 
surgery, is the culmination of a series of 
procedures designed to change the 
anatomy of transsexuals to conform to 
their gender identity. Transsexuals are 
persons with an overwhelming desire to 
change anatomic sex because of their 
fixed conviction that they are members 
of the opposite sex. For the male-to- 
female, transsexual surgery entails 
castration, penectomy and vulva-vaginal 
construction. Surgery for the female-to- 
male transsexual consists of bilateral 
mammectomy, hysterectomy and 
salpingo-oophorectomy, which may be 
followed by phalloplasty and the 
insertion of testicular prostheses. 

Transsexual surgery for sex 
reassignment of transsexuals is 
controversial. Because of the lack of 
well controlled, long-term studies of the 
safety and effectiveness of the surgical 
procedures and attendant therapies for 
transsexualism, the treatment is 
considered experimental. Moreover, 
there is a high rate of serious 
complications of these surgical 
procedures. For these reasons, 
transsexual surgery is not covered. 
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35-62 INVASIVE INTRACRANIAL 
PRESSURE MONITORING 


Invasive intracranial pressure 
monitoring is a safe and effective 
therapeutic tool used to monitor 
intracranial pressure, usually used for 
patients suffering from head injury, 
subarachnoid hemorrhage, intracerebral 
hemorrhage, Reye’s syndrome, and 
posthypoxic, metabolic, and viral 
encephalopathies. It is usually 
performed in specialized intensive care 
units for neurosurgical and neurologic 
patients. It is a covered procedure when 
reasonable and necessary for the 
individual patient. 


35-63 TINNITUS MASKING 


A tinnitus masker is a device designed 
to be worn like a behind-the-ear hearing 
aid by persons seeking relief from 
tinnitus, which is the perception of noise 
in the ear and/or head area. The masker 
produces external sounds to distract the 
person from the tinnitus. 

By producing an external sound a few 
decibels above the person’s audible 
threshhold, tinnitus masking is thought 
to provide sufficient distraction from 
subjective idiopathic tinnitus to 
alleviate the discomfort and debilitation 
associated with endogenous sounds 
within the ear and/or head area. 

Tinnitus masking is considered an 
experimental therapy at this time, 
because of the lack of controlled clinical 
trials demonstrating effectiveness, in 
addition to the unstudied possibility of 
serious toxicity in the form of noise- 
induced hearing loss. Therefore, it is not 
covered. 


35-64 CHELATION THERAPY FOR 
TREATMENT OF ATHEROSCLEROSIS 


Chelation therapy is the application of 
chelation techniques for the therapeutic 
or preventive effects of removing 
unwanted metal ions from the body. The 
application of chelation therapy using 
ethylenediamine-tetra-acetic acid 
(EDTA) for the treatment and prevention 
of atherosclerosis is controversial. There 
is no widely accepted rationale to 
explain the beneficial effects attributed 
to this therapy. Its safety is questioned 
and its clinical effectiveness has never 
been established by well designed, 
controlled clinical trials. It is not widely 
accepted and practiced by American 
physicians. EDTA chelation therapy for 
atherosclerosis is considered 
experimental. For these reasons, EDTA 
chelation therapy for the treatment or 
prevention of atherosclerosis is not 
covered. 

Some practitioners refer to this 
therapy as chemoendarterectomy and 
may also show a diagnosis other than 
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atherasclerosis, such as:arteriosclerosis 
or calcinosis. Claims employing such 
variant terms sheuld.also be denied 
under this section. 

Cross-refer: § 45-20. 


35-65 ‘GASTRIC FREEZING 


Gastric freezing for chronic peptic 
uloer disease is a non-surgical treatment 
which was popular about 20 years ago 
but now is seldom done. It has been 
abandoned due to a high complication 
rate, only temporary improvement 
experienced by patients, and lack of 
effectiveness when tested ‘by double- 
blind, controfled clinical trials. ‘Since the 
procedure is now considered obsolete, it 
is not covered. 

35-66 TREATMENT OF PSORIASIS 

Psoriasis is a chranic skin disease, for 
which several conventional methods ef 
treatment have ‘bean recognized as 
covered. These include tepical 
application of steroids er other drugs; 
ultraviolet light (actinotherapy); and 
coal tar alone or in combination with 
ultraviolet B light (Goeckerman 
treatment). 

A newer treatment for psoriasis uses 
a psoralen derivative drug in 
combination with ultraviolet A light, 
known as. PUVA. PUVA therapy is 
covered far treatment of intractable, 
disabling ,psoriasis, but only after the 
psoriasis has not responded te more 
conventional treatment. The contractor 
should document this before paying for 
PUVA therapy. 

In addition, reimbursement for PUVA 
therapy should be limited to amounts 
paid for other types.of 
photochemotherapy; ordinarily, payment 
should aot be allowed for more than 30 
= of treatment, unless improvement 
is do 
35-67 MELODIC INTONATION 
THERAPY (Effective for Services 
Performed ‘On or After’March 111, 1983) 


Melodic intonation therapy is a 
technique used in language 
rehabilitation. Its punpose iis to teach 
aphasic patients to produce useful 
phrases by intoning them in.a melodic 
pattern with strong rhythmic support. 
Limited studies by a few institutions 
show some asmall number of 
nonfluent aphasic patients otherwise 
unrespansive to conventional therapy. 

Melodic intonation therapy is.a 
covered service only for nonfluent 
aphagic patients unresponsive to 
conventional therapy, and only when 
the conditions for coverage of speech 
pathology services are met. Please sefer 
to HCFA-Pub. 14-3, § § 2200-22064, and 
2216, HCFA-Pub. 13-3, §§ 3201.10A, and 


3147-8148.4; or HCFA-Pub. 10 §§ 241- 
242.5 for these conditions of coverage. 


35-69 IMPLANTATION OF ANTI- 
GASTROESOPHAGEAL REFLUX 
DEVICE.—fEffective for Services 
Performed ‘On.or After 06/22/87.) 


The implantation of an anti- 
gastroesophageal reflux devior is ia 
surgical procedure for the treatment-of 
gastroesophageal reflux, a condition in 
which the caustic contents-of the 
stomach flow back into the esophagus. 
The procedure ‘invalves ‘the implantation 
of this special device around ‘the 
esophagus under the diaphragm and 
above the stomach, which is secured in 
place by a circumferential tie strap. 

The implantation of this device may 
be considened reasonable and necessary 
in specific clinical situations where a 
conventional valvuloplasty procedure és 
contraindicated. The implantation of an 
anti-gastroesephageal reflux device is 
covered only far patients with 
documented severe or life threatening 
gastroesophageal reflux disease whose 
conditions have been resistant to 


‘medical treatment and who also: 


@ have esophageal involvement with 
progressive systemic sclerosis; or 

® have fo of the 
esophagus such that insufficient tissue 
exists te permit a valve reconstruction; 
or 

@ are poor surgical risks for a 
valvuloplasty procedure; or 

@ have failed previous attempts at 
surgical treatment with vatvuloplasty 
procedures. 


35-70 CLOSED-LOOP BLOOD 
GLUCOSE CONTROL DEVICE 
(CBGCD).—{Effective for Services 
Rendered On or After‘7/1/83.) 


The closed-loop blood glucose control 
device (CBGCD) is a hospital bedside 
device designed ‘for short-term 
management of patients with insulin 
dependent diabetes mellitus (Type I). lt 
consists of a rapid on-line gluocese 
analyzer; computer with a controller 
for the calculation and centre! of the 
infusion ef either insulin or dextrose; a 
multi-channel infusion system; and a 
printer designed to record continuous 
glucose walues and to provide 
camulative totals of the substances 
infused. Hs primary use is for the 
stabilization af Type I diabetics during 
periods of stress, such as trauma, labor 
and delivery, and surgery, when there 
are wide fluctuations in bleod sugar 
levels. It sarves to samporarily comect 


made by infusion ef either insulin or 
dextrose. dis use is generally limited to a 
24- to 48-hour period becanse of 
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potential complicafians {e.g., sepsis, 
thromboses, and nenportability, etc.). 
The CBGCD requires ‘specialized 
training for use and interpretation of its 
diagnostic and :therapeutic cantribution 
and continuous observation by specially 
trained medical persennel. 

Use of the CBGCD is covered for 
short-term management of insulin 
dependent diabetics in crisis situations, 
in a hospital inpatient setting, and only 
under the direction of specially trained 
medical personnel. 


35-71 NONSELECTIVE (RANDOM) 
TRANSFUSIONS AND LIVING— 
RELATED DONGR SPEGHIC 
TRANSFUSIONS (DST) IN KEDNEY 
TRANSPLANTATIGN.—{@ifective for 
Services (Rendered on or After 12/01/ 
83.) 


Transplant surgeons have established 
a definite correlation in both cadaver 
and living-related kidney 
transplantation between pretransplant 
transfusions of blood into the recipient 
and the success of, graft retention. 

These pretransplant transfusions are 
covered under Medicare without a 
specific limitation .on ‘the number of © 
transfusions, subject to the normal 
Medicare blood deductible previsions. 
Where blood is given directly to the 
transplant patient; -e.g., in the case of 
donor specific ‘transfusions, the blood is 
considered teplaced for purposes of the 
blood deductible provisions. {See HCFA 
Pub. 13-3 § 3235.4; PICFA Pub. 14-3 
§ 2455, and HCFA Pub. 10 $§ 222.3.) 


35-72 BLECTROTHERAPY FOR 
TREATMENT OF FAOIAL NERVE 
PARALYSIS (BELL'S PALSY}.—NOT 
COVERED. 


Electrotherapy for the treatment -of 
facial nerve paralysis, commoniy known 
as Bell’s Palsy, is not covered under 
Medicare because its clinical 
effectiveness has not been established. 

Electrotherapy for the treatment of 
facial nerve paralysis is the application 
of electrical stimulation to affected 
facial muscles to provide muscle 
innervation with the intention of 
preventing muscle degeneration. A 
device that generates an electrical 
current ‘with controlled frequency, 
intensity, wave form and type (galvanic 
of faradic) is used in combination with a 
pad electrode and a hand applicator 
electrode to provide electrical 
stimulation. 
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35-73 INJECTION SCLEROTHERAPY 
FOR ESOPHAGEAL VARICEAL 
BLEEDING. (Effective for Services 
Performed on or After 10/29/84.) 


Injection sclerotherapy is a technique 
‘involving insertion of a flexible 
fiberoptic endoscope into the esophagus, 
and the injection of a sclerosing agent or 
solution into the varicosities to control 
bleeding. This procedure is covered 
under Medicare. 


35-74 EXTERNAL 
COUNTERPULSATION (ECP).—NOT 
COVERED. 


External counterpulsation, a 
noninvasive means of producing the 
hemodynamic effects of intravascular 
counterpulsation, is a way of supporting 
a failing circulatory system due to 
myocardial infarction and cardiogenic 
shock by helping the heart pump more 
blood with less effort. The device uses 
the patient's legs as a pumbing chamber 
by enclosing the leg in rigid cylinders 
with a water-filled bag situated between 
the patient's legs and the cylinders, and 
changing the vascular pressure by 
alternate infusion and removal of water 
from the bag. An electrocardiogram with 
delay and duration circuits controls 
phasing of the pump with cardiac action. 

Although the external 
counterpulsation device appears to be 
safe, published clinical evidence and the 
option of the medical community do not 
support the clinical utility of the device 
as e means of treating heart failure. * 
While external counterpulsation 
appears to yield some benefits, there is 
less evidence that it reduces systolic 
pressure and, thus, the workload of the 
heart. External counterpulsation is 
therefore, not covered under Medicare. 


35-75 INTRAOPERATIVE 
VENTRICULAR MAPPING—{Effective 
for services rendered on or after 10/29/ 
84.) 


Intraoperative ventricular mapping is 
the technique of recording cardiac 
electrical activity directly from the 
heart. The recording sites are usually 
identified from an anatomical grid and 
may consist of epicardial, intramural, 
and endocardial sites. A probe with 
electrodes is used to explore these 
surfaces and generate a map that 
displays the sequence of electrical 
activation. This information is used by 
the surgeon to locate precisely the site 
of an operative intervention. 

The introperative ventricular mapping 
procedure is covered under Medicare 
only for the uses and medical conditions 
described below: : 

© localize accessory pathways 
associated with the Wolff-Parkinson- 


White (WPW) and other preexcitation 
syndromes; 

¢ map the sequence of atrial and 
ventricular activation for drug-resistant 
supraventricular tachycardias; 

¢ delineate the anatomical course of 
His bundle and/or bundle branches 
during corrective cardiac surgery for 
congenital heart diseases; and 

¢ direct the surgical treatment of 
patients with refractory ventricular 
tachyarrhythmias. 


35-77 NEUROMUSCULAR 
ELECTRICAL STIMULATION (NMES) 
IN THE TREATMENT OF DISUSE 
ATROPHY (Effective for services 
performed on and after 11-5-84.) 


Neuromuscular electrical stimulation 
(NMES) involves the use of a device 
which transmits an electrical impulse to 
the skin over selected muscle groups by 
way of electrodes. Coverage of NMES is 
limited to the treatment of disuse 
atrophy where nerve supply to the 
muscle is intact, including brain, spinal 
cord and peripheral nerves, and other 
non-neurological reasons for disuse are 
causing atrophy. Some examples would 
be casting or splinting of a limb, 
contracture due to scarring of soft tissue 
as in burn lesions, and hip replacement 
surgery (until orthotic training begins). 
(See § 45-25 for an explanation of 
coverage of medically necessary 
supplies for the effective use of NMES.) 


35-78 DIAGNOSTIC ENDOCARDIAL 
ELECTRICAL STIMULATION 
(PACING)—Effective for services 
performed on or after 12-03-84.) 


Diagnostic endocardial electrical 
stimulation (EES), also called 
programmed electrical stimulation of the 
heart, is covered under Medicare when 
used for patients with severe cardiac 
arrhythmias. 

Diagnostic endocardial electrical 
stimulation involves the detection and 
stimulation of cardiac electrical activity 
for the purpose of studying arrhythmias 
and abnormalities of the heart's 
conduction system. Intracardiac 
electrode catheters, intracardiac and 
extracardiac recordings and a stimulator 
device are required. From two to six 
multipolar electrode catheters are 
inserted percutaneously, usually through 
the femoral veins, and advanced to the 
heart under fluoroscopic control. Other 
venous are arterial routes may be 
employed as well. An intracardiac His 
bundle cardiogram is usually obtained 
during EES as are conventional 
electrocardiograms. No separate charge 
will be recognized for the His Bundle 
cardiogram. (See § 50-3.) 

EES is used to investigate the 
mechanisms, site of origin and pathways 
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of cardiac arrhythmias as well as to 
select therapeutic approaches for their 
resolution. EES is also employed to 
identify patients at risk of sudden 
arrhythmic death. The principal use for 
EES is in the diagnosis and treatment of 
sustained ventricular tachycardia. 
However, it has also proven to be of 
value in the diagnosis and management 
of other complex arrhythmias, 
conduction defects, and after cardiac 
arrest. 


35-79 ANESTHESIA IN CARDIAC 
PACEMAKER SURGERY (Effective for 
services performed on or after July 27, 
1988. 


The use of general or monitored 
anesthesia during transvenous cardiac 
pacemaker surgery may be reasonable 
and necessary and therefore covered 
under Medicare only if adequate 
documentation of medical necessity is 
provided on a case-by-case basis. 
Obtain advice from your medical 
consultants or from appropriate 
specialty physicians or groups in your 
locality regarding the adequacy of 
documeniation before deciding whether 
a particular claim should be covered. 

A second type of pacemaker surgery 
that is sometimes performed involves 
the use of the thoracic method of 
implantation, which requires open 
surgery. Where the thoracic method is 
employed, general anesthesia is always 
used and should not require special 
medical documentation. 


35-81 TREATMENT OF KIDNEY 
STONES. 


Traditional approaches for the 
treatment of kidney stones are the 
surgical technique nephrectomy (or 
nephrotomy) and endoscopic treatments 
via the urethra. In the last few years 
several new approaches in the surgical 
management of upper urinary tract 
kidney stones have been developed, 
among them invasive and non-invasive 
lithotripsy techniques. 

In addition to the traditional surgical/ 
endoscopic techniques for the treatment 
of kidney stones the following 
lithotripsy techniques are also covered 
for services rendered on or after March 
15, 1985. : 

A. Extracorporeal Shock Wave 
Lithotripsy.—Extracorporeal Shock 
Wave Lithotripsy (ESWL) is a non- 
invasive method of treating kidney 
stones using a device called a 
lithotriptor. The lithotriptor uses shock 
waves generated outside of the body to 
break up upper urinary tract stones; it 
focuses the shock waves specifically on 
stones under X-ray visualization, 
pulverizing them by repeated shocks. 
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ESWL is covered under Medicare for 
use in the treatment of upper urinary 
tract kidney stones. 

B. Percutaneous Lithotripsy.— 
Percutaneous lithotripsy (or 
nephrolithotomy) is an invasive method 
of treating kidney stones by using 
ultrasound, electrohydraulic or 
mechanical lithotripsy. A probe is 
inserted through an incision in the skin 
directly over the kidney and applied to 
the stone. A form of lithotripsy is then 
used to fragment the stone. Mechanical 
or electrohydraulic lithotripsy may be 
used as an alternative or adjunct to 
ultrasonic lithotripsy. Percutaneous 
lithotripsy of kidney stones by 
ultrasound or by the related techniques 
of electrohydraulic or mechanical 
lithotripsy is covered under Medicare. 

The following is covered for services 
rendered on or‘after JANUARY 16, 1988. 

C. Transurethral Ureteroscopic 
Lithotripsy.—Transurethral 
ureteroscopic lithotripsy is a method of 
fragmenting and removing ureteral and 
renal stones through a cystoscope. The 
cystoscope is inserted through the 
urethra into the bladder. Catheters are 
passed through the scope into the 
opening where the ureters enter the 
bladder. Instruments passed through this 
opening into the ureters are used to 
manipulate and ultimately disintegrate 
stones, using either mechanical 
crushing, transcystroscopic 
electrohydraulic shock waves, 
ultrasound or laser. Transurethral 
ureteroscopic lithotripsy for the 
treatment of urinary tract stones of the 
kidney or ureter is covered under 
Medicare. 


35-82 PANCREAS TRANSPLANTS— 
Not Covered. 


Pancreas transplants of any type are 
considered investigational and are, 
therefore, not covered under Medicare. 


35-83 24-HOUR AMBULATORY 
ESOPHAGEAL pH MONITORING— 
(Effective for services performed on or 
after 6-11-85). 


Twenty-four hour ambulatory 
esophageal pH monitoring is a 
diagnostic procedure involving the 
placement of an indwelling electrode 
into the lower esophagus of a patient for 
the purpose of determining the presence 
of gastric reflux and measuring 
abnormal esophageal acid exposure. 

Twenty-four hour ambulatory pH 
monitoring is covered by Medicare for 
patients who are suspected of having 
gastric reflux, but only if the patient 
presents diagnostic problems associated 
with atypical symptoms or the patient's 
symptoms are suggestive of reflux, but 


conventional tests have not confirmed 
the presence of reflux. 


35-84 STEREOTACTIC 
CINGULOTOMY AS A MEANS OF 
PSYCHOSURGERY—NOT COVERED. 


Cingulotomy is a psychosurgial 
procedure designed to interrupt the 
interconnecting neuronal pathways of 
the brain involved in the regulation of 
the emotions and certain autonomic 
functions. The intent of psychosurgery is 
to modify or alter disturbances of 
behavior, thought content, or mood that 
are not responsive to other conventional 
modes of therapy, or for which no 
organic pathological cause can be 
demonstrated by established methods. 

The operation usually involves 
bilateral lesions that are placed in the 
anterior cingulum of the brain. 
Electrocautery probes are 
stereotactically inserted through lateral 
burr holes in the skull. A radiofrequency 
pulsating current is used to ablate the 
tissue that connécts the limbic system to 
the frontal lobe. Two or three repeat 
procedures may be performed in the 
same patient when a satisfactory result 
has not been achieved with the first 
cingulotomy. 

Stereotactic cingulotomy is not 
covered under Medicare because the 
procedure is considered to be 
investigational. 


35-85 IMPLANTATION OF 
AUTOMATIC DEFIBRILLATORS 
(Effective for services performed on and 
after 1-24-86). 


The implantable automatic 
defibrillator is an electronic device 
designed to detect and treat life- 
threatening tachyarrhythmias. The 
device consists of a pulse generator and 
electrodes for sensing and defibrillating. 
The implantation of an automatic 
defibrillator is a covered service only 
when used as a treatment of last resort 
for patients who have had a 
documented episode of life-threatening 
ventricular tachyarrhythmia or cardiac 
arrest not associated with myocardial 
infarction. Patients must also be found, 
by electrophysiologic testing, to have an 
inducible tachyarrhythmia that proves 
unresponsive to medication or surgical 
therapy (or be considered unsuitable 
candidates for surgical therapy). 

It must be emphasized that unless a// 
of the above described conditions and 
stipulations are met in a particular case, 
including the inducibility of 
tachyarrhythmia, etc., implantation of 
an automatic deibrillator cannot. be 
covered. 
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35-86 GASTRIC BALLOON FOR 
TREATMENT OF OBESITY—NOT 
COVERED. 


The gastric balloon is a medical 
device developed for use as a temporary 
adjunct to diet and behavior 
modification to reduce the weight of 
patients who fail to lose weight with 
those measures alone. It is inserted into 
the stomach to reduce the capacity of 
the stomach and to affect early satiety. 

The use of the gastric balloon is not 
covered under Medicare, since the long 
term safety and efficacy of the device in 
the treatment of obesity has not been 
established. 


35-87 HEART TRANSPLANTS— 
(Effective for services rendered on or 
after October 17, 1986.) 


A. General.—Cardiac transplantation 
is covered under Medicare when 
performed in a facility which is 
approved by Medicare as meeting 
institutional coverage criteria. (See 
HCFA Ruling 87-1.) 

B. Exceptions.—In certain limited 
cases, exceptions to the criteria may be 
warranted if there is justification and if 
the facility ensures our objectives of 
safety and efficacy. Under no 
circumstances will exceptions be made 
for facilities whose transplant programs 
have been in existence for less than two 
years, and application from consortia 
will not be approved. 

Although consortium arrangements 
will not be approved for payment of 
Medicare heart transplants, 
consideration will be given to 
application from heart transplant 
facilities that consist of more than one 
hospital where a// of the following 
conditions exist: 

¢ The hospitals are under the 
common control or have a formal 
affiliation arrangement with each other 
under the auspices of an organization 
such as a university or a legally- 
constituted medical research institute; 
and 

¢ The hospitals share resources by 
routinely using the same personnel or 
services in their transplant programs. 
The sharing of resources must be 
supported by the submission of 
operative notes or other information that 
documents the routine use of the same 
personnel and services in all of the 
individual hospitals. At a minimum, 
shared resources means: 

—The individual members of the 


.transplant team, consisting of the 


cardiac transplant surgeons, 
cardiologists and pathologists, must 
practice in all the hospitals and it can be 
documented that they otherwise 
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function as members of the transplant 
team; and 

—The same organ procurement 
organization, immunology, and tissue- 
typing services must be used by alli the 
hospitals; and 

¢ The hospitals submit, in the manner 
required (Kaplan-Meier method) their 
individual and pooled experience and 
survival data; and 

¢ The hospitals otherwise meet the 
remaining Medicare criteria for heart 
transplant facilities; that is, the criteria 
regarding patient selection, patient 
management, program commitment, etc. 

C. Pediatric Hospitals.—Cardiac 
transplantation is covered for Medicare 
beneficiaries when performed in a 
pediatric hospital that performs 
pediatric heart transplants if the 
hospital submits an application which 
HCFA approves as documenting that: 

¢ The hospital's pediatric heart 
transplant program is operated jointly 
by the hospital and another facility that 
has been found by HCFA to meet the 
institutional coverage criteria in HCFA 
Ruling 87-1; 

¢ The unified program shares the 
same transplant surgeons and quality 
assurance program (including oversight 
committee, patient protocol, and patient 
selection criteria}; and 

¢ The hospital is able to provide the 
specialized facilities, services, and 
personnel that are required by pediatric 
heart transplant patients. 

D. Follow-up Care.—Follow-up care 
required as a result of a covered heart 
transplant is covered, provided such 
services are otherwise reasonable and 
necessary. Follow-up care is also 
covered for patients who have been 
discharged from a hosptial after 
receiving a noncovered heart transplant. 
Coverage for follow-up care would be 
for items and services that are 
reasonable and necessary, as 
determined by Medicare guidelines. (See 
Intermediary Manual § 3101.14 and 
Carriers Manual § 2300.1.) 

E. Immunosuppressive Drugs.—{See 
Intermediary Manual § 3660.8 and 
Carriers Manual §§ 2050.5, 4471 and 
5249.) 

F. Artificial Hearts.—Medicare does 
not cover the use of artificial hearts or 
ventricular assist devices, either as a 
permanent replacement for a human 
heart or as a temporary life-support 
system until a human heart becomes 
available for transplant (often referred 
to as a “bridge to transplant”’). (See 
§ 65-15.) 


35-88 EXTRACORPOREAL 
PHOTOPHERESIS (Effective for 
services performed on or after April 8, 
1988.) 


Extracorporeal photophereses is a 
treatment for cutaneous T-cell : 
lymphoma (CTCL), a condition that is 
generally resistant to chemotherapy and 
radiotherapy. The treatment begins with 
the oral administration of the drug 
methoxsalen. The patient's blood is then 
passed through a device that permits 
exposure of the blood, while it is outside 
the body (extracorporeal), to ultraviolet 
A light. The blood is then returned to the 
patient. 

Extrcorporeal photopheresis is 
covered by Medicare only when used in 
the palliative treatment of skin 
manifestations of CTCL that has not 
responded to other therapy. 


45 SUPPLIES—DRUGS 
45-1 L-DOPA 


A. Part A Reimbursement for L-Dopa 
and Associated Inpatient Hospital 
Services.—A hospital stay and related 
ancillary services for the administration 
of L-Dopa are covered if medically 
required for this purpose. Whether a 
drug represents an allowable inpatient 
hospital cost during such stay depends 
on whether it meets the definition of a 
drug in section 1861(t) of the law; i.e., on 
its inclusion in the compendia named in 
the law or approval by the hospital’s 
pharmacy and drug therapeutics (P&DT) 
or equivalent committee. (Levodopa (L- 
Dopa) has been favorably evaluated for 
the treatment of Parkisonism by A.M.A. 
Drug Evaluations, First Edition 1971, the 
replacement compendia for “New 
Drugs.” 

Inpatient hospital services are 
frequently not required in many cases 
when L-Dopa therapy is initiated. 
Therefore, the medical need for 
inpatient hospital services must be 
determined on the basis of medical facts 
in the individual case. It is not necessary 
to hospitalize the typical,-well- 
functioning, ambulatory Parkinsonian 
patient who has no concurrent disease 
at the start of L-Dopa treatment. It is 
reasonable to provide inpatient hospital 
services for Parkinsonian patients with 
concurrent diseases, particularly of the 
cardiovascular, gastrointestinal, and 
neuropsychiatric systems. Although 
many patients may require 
hospitalization for a period of under 2 
weeks, a 4-week period of inpatient care 
is not unreasonable. 

Laboratory tests in connection with 
the administration of L-Dopa.—The 
tests medically warranted in connection 
with the achievement of optimal dosage 
and the control of the side effects of L- 
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Dopa include a complete blood count, 
liver function tests such as SGOT, 
SGPT, and/or alkaline phosphatase, 
BUN or creatinine and urinalysis, blood 
sugar, and electrocardiogram. 

Whether or not the patient is 
hospitalized, laboratory tests in certain 
cases are reasonable at weekly 
intervals, although some physicians 
prefer to perform the tests much less 
frequently. 

Physical therapy furnished in 
connection with administration of L- 
Dopa.—Where, following administration 
of the drug, the patient experiences a 
reduction of rigidity which permits the 
reestablishment of a restorative goal for 
him, physical therapy services required 
to enable him to achieve this goal are 
reimbursable provided they require the 
skills of a qualified physical therapist 
and are furnished by or under the 
supervision of such a therapist. 
However, once the individual's 
restoration potential has been achieved, 
the services required to maintain him at 
this level do not generally require the 
skills of a qualified physical therapist. In 
such situations the role of the therapist 
is to evaluate the patient's needs in 
consultation with his physician, design a 
program of exercise appropriate to the 
capacity and tolerance of the patient 
and treatment objectives of the 
physician, leaving to others the actual 
carrying out of the program. While the 
evaluative services rendered by a 
qualified physical therapist are 
reimburseable as physical therapy, 
services furnished by others in 
connection with the carrying out of the’ 
maintenance program established by the 
therapist are not. 

Cross refer: Intermediary Manual, 

§ 3101.3; Carriers Manual, § 2050.5. 

B. Part A Reimbursement for L-Dopa 
Fherapy in SNFs.—Initiation of L-Dopa 
therapy can be appropriately carried out 
in the SNF setting, applying the same 
guidelines used for initiation of L-Dopa 
therapy in the hospital, including the 
types of patients who should be covered 
by inpatient services, the role of 
physical therapy, and the use of 
laboratory tests. (See subsection A.) 

Where inpatient care is required and 
L-Dopa therapy is initiated in the SNF, 
limit the stay to a maximum of 4 weeks; 
but in many cases the need maybe no 
longer than 1 or 2 weeks, depending 
upon the patient’s condition. However, 
where L-Dopa therapy is begun in the 
hospital and the patient is transferred to ~ 
an SNF for continuation of the therapy, 
a combined length of stay in hospital 
and SNF of no longer than 4 weeks is 
reasonable {i.e., 1 week hospital stay 
followed by 3 weeks SNF stay; or 2 
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weeks hospital stay followed by 2 
weeks SNF stay; etc.). Medical need 
must be demonstrated in cases where 
the combined length of stay in hospital 
and SNF is longer than 4 weeks. The 
choice of hospital or SNF, and the 
decision regarding the relative length of 

‘ time spent in each, should be left to the 
medical judgment of the treating 
physician. 

Cross refer: Intermediary Manual, 

§ 3133.5. 

C. L-Dopa Coverage Under Part B.— 
Part B reimbursement may not be made 
for the drug L-Dopa since it is a self- 
administrable drug. (See Intermediary 
Manual, § 3112.4B; Carriers Manual, 

§ 2050.5B; Hospital Manual § 230.4B.) 
However, physician services rendered in 
conneciton with its administration and 
control of its side effects are covered if 
determined to be reasonable and 
necessary. Initiation of L-Dopa therapy 
on an outpatient basis is possible in 
most cases. Visit frequency ranging from 
every week to every 2 or 3 months is 
aceptable. However, after half a year of 
therapy, visits more frequent than every 
month would usually not be reasonable. 


45-3 INSULIN SYRINGE 


Medical supplies are covered under 
§ 1861(s)(2)(A) of the law only when 
they are furnished incident to a 
physician’s professional services. To be 
covered under this provision an insulin 
syringe must have been used by the 
physician or under his direct personal 
supervision, and the insulin injection 
must have been given in an emergency 
situation (e.g., diabetic coma). 

The use of an insulin syringe by a 
diabetic would not meet the 
requirements of § 1861(s)(2)(A) of the 
Act. 

Cross-refer: Intermediary Manual, 

§ 3112.4B; Carriers Manual, § 2050 


45-4 VITAMIN B12 INJECTIONS TO 
STRENGTHEN TENDONS, 
LIGAMENTS, ETC., OF THE FOOT— 
NOT COVERED 


Vitamin B12 injections to stengthen 
tendons, ligaments, etc., of the foot are 
not covered under Medicare because (1) 
there is no.evidence that vitamin B12 
injections are effective 
for the purpose of strengthening 
weakened tendons and ligaments, and 
(2) this is nonsurgical treatment under 
the subluxation exclusion. Accordingly, 
vitamin B12 injections are not 
considered reasonable and necessary 
og the meaning of § 1862 (a)(1) of the 

aw. 

Cross-refer: Intermediary Manual, 

§§ 3101.3, 3158; Carriers Manual, 
§§ 2050.5, 2323. 


45-7 HYDROPHILIC CONTACT LENS 
FOR CORNEAL BANDAGE 


Some hydrophilic contact lenses are 
used as moist corneal bandages for the 
treatment of acute or chronic corneal 
pathology, such as bullous keratopathy, 
dry eyes, corneal ulcers and erosion, 
keratitis, and for other therapeutic 
reasons. 

Payment may be made under 
§ 1861(s)(2) of the law for a hydrophilic 
contact lens approved by the Food and 
Drug Administration (FDA) and used as 
a supply incident to a physician's 
service. Contractors are authorized to 
accept an FDA letter of approval or 
other FDA published material as 
evidence of FDA approval. (See § 65-1 
for coverage of a hydrophilic contact 
lens as a prosthetic device.) 

Cross-refer: Intermediary Manual, 

§ 3112-4; Carriers Manual, § 2050.1. 


45-10 LAETRILE AND RELATED 
SUBSTANCES—NOT COVERED. 


Laetrile (and the other drugs called by 
the various terms mentioned below) 
have been used primarily in the 
treatment or “control” of cancer. 
Although the terms “Laetrile,” “laetrile,” 
“amygdalin,” “Sarcarcinase,” “vitamin 
B-17,” and “nitriloside” have been used 
interchangeably, the chemical identity of 
the substances to which these terms 
refer has varied. 

The FDA has determined that neither 
Laetrile nor any other drug called by the 
various terms mentioned above, nor any 
other product which might be 
characterized as a “nitriloside” is 
generally recognized (by experts 
qualified by scientific training and 
experience to evaluate the safety and 
effectiveness of drugs) to be safe and 
effective for any therapeutic use. 
Therefore, use of this drug cannot be 
considered to be reasonable and 
necessary within the meaning of 
§ 1862(a)(1) of the law and program 
payment may not be made for its use or 
any services furnished in connection 
with its administration. 

A hospital stay only for the purpose of 
having laetrile (or any other drug called 
by the terms mentioned above) 
administered is not covered. Also, 
program payment may not be made for 
laetrile (or other drug noted above) 
when it is used during the course of an 
otherwise covered hospital stay, since 
the FDA has found such drugs to not be 
safe and effective for any therapeutic 


purpose, 
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45-11 AUTOGENOUS EPIDURAL 
BLOOD GRAFT (Effective for services 
performed on and after March 1, 1980) 


Autogenous epidural blood grafts are 
considered a safe and effective remedy 
for severe headaches that may occur 
after performance of spinal anesthesia, 
spinal taps or myelograms, and are 
covered. In the procedure blood is 
removed from the patient's vein and 
injected into his epidural space, to seal 
the spinal fluid leak and stop the pain. 


45-12 PORCINE SKIN AND 
GRADIENT PRESSURE DRESSINGS 


Porcine (pig) skin dressings are 
covered, if reasonable and necessary for 
the individual patient as an occlusive 
dressing for burns, donor sites of a 
homograft, and decubiti and other 
ulcers. 

Gradient pressure dressings are Jobst 
elasticized heavy duty dressings used to 
reduce hypertrophic scarring and joint 
contractures following burn injury. They 
are covered when used for that purpose. 


45-15 PHYSICIAN’S OFFICE WITHIN 
AN INSTITUTION—COVERAGE OF 
SERVICES AND SUPPLIES INCIDENT 
TO A PHYSICIAN’S SERVICES 


Where a physician establishes an 
office within a nursing home or other 
institution, coverage of services and 
supplies furnished in the office must be 
determined in accordance with the 
“incident to a physician's professional 
service” provision (see Intermediary 
Manual, § 3112.4A or Carriers Manual, 
§ 2050.1), as in any physician’s office. A 
physician's office within an institution 
must be confined to a separately 
identified part of the facility which is 
used solely as the physician's office and 
cannot be construed to extend 
throughout the entire institution. Thus, 
services performed outside the “office” 
area would be subject to the coverage 
rules applicable to services furnished 
outside the office setting. 

In order to accurately apply the 
criteria in § 3112.4 or § 2050.1, give 
consideration to the physical proximity 
of the institution and physician's office. 
When his office is located-within a 
facility, a physician may not be 
reimbursed for services, supplies, and 
use of equipment which fall outside the 
scope of services “commonly furnished” 
in physician’s offices generally, even 
though such services may be furnished 
in his institutional office. Additionally, 
make a distinction between the 
physician's office practice and the 
institution, especially when the 
physician is administrator or owner of 
the facility. Thus, for their services to be 
covered‘under the criteria in § 3112.4A 
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or § 2050.1, the auxiliary medical 
‘personnel must be members of the office 
staff rather than of the institution's staff, 
and the cost of supplies must represent 
an expense fo the physician's office 
practice. Finally, services performed by 
the employees of the physician outside 
the “office” area must be directly 
supervised by the physician; his 
presence in the facility as a whole 
would not suffice to meet this 
requirement. (In any setting, of course, 
supervision of auxiliary personnel in 
and of itself is not considered a 
“physician's professional service” to 
which the services of the auxiliary 
personnel could be an incidental part, 
i.e., in addition to supervision, the 
physician must perform or have 
performed a personal professional 
service to the patient to which the 
services of the auxiliary personnel could 
be considered an incidental part). 
Denials for failure to meet any of these 
requirements would be based on 

§ 1861(s)(2)(A) of the Act. 

Establishment of an office within an 
institution would not modify rules 
otherwise applicable for determining 
coverage of the physician’s personal 
professional services within the 
institution. However, in view of the 
opportunity afforded to a physician who 
maintains such an office for rendering 
services to a sizable number of patients 
in a short period of time or for 
performing frequent services for the 
same patient, claims for physicians’ 
services rendered under such 
circumstances would require careful 
evaluation by the carrier to assure that 
payment is made only for services that 
are reasonable and necessary. 
Cross-refer: Intermediary Manual, 
§ 3112.4A; Carriers Manual, § 2050.1. 


45-16 CERTAIN DRUGS 
DISTRIBUTED BY THE NATIONAL 
CANCER INSTITUTE (Effective for 
services furnished on or after October 1, 
1980,) 


Under its Cancer Therapy Evaluation, 
the Division of Cancer Treatment of the 
National Cancer Institute (NCI), in 
cooperation with the Food and Drug 
Administration, approves and 
distributes certain drugs for use in 
treating terminally ill cancer patients. 
One group of these drugs, designated as 
Group C drugs, unlike other drugs 
distributed by the NCI, are not limited to 
use in clinical trials for the purpose of 
testing their efficacy. Drugs are 
. Classified as Group C drugs only if there 
is sufficient evidence demonstrating 
their efficacy within a tumor type and 
that they can be safely administered. 

A physician is eligible to receive 
Group C drugs from the Division of 


Cancer Treatment only if the following 
requirements are met: 

A. A physician must be registered 
with the NCI as an investigator by 
having completed an FD-Form 1573. 

B. A written request for the drug, 
indicating the disease to be treated, 
must be submitted to the NCI. 

C. The use of the drug must be limited 
to indications outlined in the NCI's 
guidelines. 

D. All adverse reactions must be 
reported to the Investigational Drug 
Branch of the Division of Cancer 
Treatment. 

In view of these NCI controls on 
distribution and use of Group C drugs, 
intermediaries may assume, in the 
absence of evidence to the contrary, that 
a Group C drug and the related hospital 
stay are covered if all other applicable 
coverage requirements are satisfied. 

If there is reason to question coverage 
in a particular case, the matter should 
be resolved with the assistance of the 
local PSRO, or if there is none, the 
assistance of your medical consultants. 

Information regarding those drugs 
which are classified as Group C drugs 
may be obtained from: 


Office of the Chief, Investigational Drug 
Branch, Division of Cancer Treatment, 
CTEP, Landow Building, Room 4C09, 
National Cancer Institute, Bethesda, 
Maryland 20205 


45-17 TRANSFER FACTOR FOR 
TREATMENT OF MULTIPLE 
SCLEROSIS 


Transfer factor is the dialysate of an 
extract from sensitized leukocytes 
which increases cellular immune 
activity in the recipient. It is not covered 
as a treatment for multiple sclerosis 
because its use for the purpose is still 
experimental. 


45-18 GRANULOCYTE 
TRANSFUSIONS 


Granulocyte transfusions to patients 
suffering from severe infection and 
granulocytopenia are a covered service 
under Medicare. Granulocytopenia is 
usually identified as fewer than 500 
granulocytes/mm whole blood. 
Accepted indications for granulocyte 
transfusions include: 

(1) Granulocytopenia with evidence of 
gram negative sepsis; 

(2) Granulocytopenia in febrile 
patients with local progressive 
infections unresponsive to appropriate 
antibiotic therapy, thought to be due to 
gram negative organisms. 
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45-19 TRANSCUTANEOUS 
ELECTRICAL NERVE STIMULATION 
(TENS) FOR ACUTE POST-OPERATIVE 
PAIN 


The use of transcutaneous electrical 
nerve stimulation (TENS) for the relief 
of acute post-operative pain is covered 
under Medicare. TENS may be covered 
whether used as an adjunct to the use of 
drugs, or as an alternative to drugs, in 
the treatment or acute pain resuting 
from surgery. 

TENS devices, whether durable or 
disposable, may be used in furnishing 
this service. When used for the purpose 
of treating acute post-operative pain, 
TENS devices are considered supplies. 
As such they may be hospital supplies 
furnished inpatients covered under Part 
A, or supplies incident to a physician's 
service when furnished in connection 
with surgery done on an outpatient 
basis, and covered under Part B. 

It is expected that TENS, when used 
for acute post-operative pain, will be 
necessary for relatively short periods of 
time, usually 30 days or less. In case 
when TENS is used for longer periods, 
contractors should attempt to ascertain 
whether TENS is no longer being used 
for acute pain but rather for chronic 
pain, in which case the TENS device 
may be covered as a prosthetic device 
as described in section 65-8. 

Cross-refer: HCFA Pub. 13-3, §§ 65-8, 
3101.4, 3112.4, 3113; HCFA Pub. 14-3, 

§§ 65-8, 2050.1, 2100; HCFA Pub. 10, 
§§ 65-8, 210.4, 230, 235. 


45-20 ETHYLENEDIAMINE-TETRA- 
ACETIC (EDTA) CHELATION 
THERAPY FOR TREATMENT OF 
ATHEROSCLEROSIS 


The use of EDTA as a chelating agent 
to treat atherosclerosis, arteriosclerosis, 
calcinosis, or similar generalized 
condition not listed by the FDA as an 
approved use is not covered. Any such 
use of EDTA is considered 
experimental. 

See § 35-64 for an explanation of this 
conclusion. 


45-21 SCALP HYPOTHERMIA 
DURING CHEMOTHERAPY, TO 
PREVENT HAIR LOSS 


Keeping the scalp cool during 
chemotherapy has been noted to reduce 


’ the risk of hair loss. The cooling may be 


done by packing the scalp with ice-filled 
bags or bandages, or by specially- 
designed devices filled with cold- 
producing chemicals activated during 
chemotherapy. 

While ice-filled bags or bandages or 
other devices used for scalp 
hypothermia during chemotherapy may 
be covered as supplies of the kind 
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commonly furnished without a separate 
charge, no separate charge for them 
would be recognized. 


45-22 LYMPHOCYTE IMMUNE 
GLOBULIN, ANTI-THYMOCYTE 
GLOBULIN (EQUINE) 


The lymphocyte immune globulin 
preparations are biologic drugs not 
previously approved or licensed for use 
in the management of renal allograft 
rejection. A number of other lymphocyte 
immune globulin products. of equine, 
lapine, and murine origin are currently 
under investigation for their potential 
usefulness in controlling allograft 
rejections in human transplantation. 
These biologic drugs are reviewed as 
adjunctive to traditional 
immunosuppressive products such as 
steroids and anti-metabolic drugs. At 
present, lymphocyte immune globulin 
preparations are not recommended to 
replace conventional 
immunosuppressive drugs, but to 
supplement them and to be used as 
alternatives to elevated or accelerated 
dosing with conventional 
immunosuppressive agents. 

The FDA has approved one 
lymphocyte immune globulin 
preparation for marketing, lymphocyte 
immune globulin, anti-thymocyte 
globulin (equine). This-drug is indicated 
for the management of allograft 
rejection episodes in renal 
transplantation. It is covered under 
Medicare when used for this purpose. 
Other forms of lymphocyte globulin. 
preparation which the FDA approves for 
this indication in the future may be 
covered under Medicare. 


45-23 DIMETHYL SULFOXIDE 
(DMSQ) 


DMSO is an industrial solvent 
produced as a chemical byproduct of 
paper production from wood pulp. The 
Food and Drug Administration has 
deteinined that the only purpose for 
which DMSO is safe and effective for 
humans is in. the treatment of the 
bladder condition, interstitial cystitis. 
Therefore, the use of DMSO for all other 
indications is not considered to be 
reasonable and necessary. Payment may 
be made for its use only when 
reasonable and necessary for a patient 
in the treatment of interstitial cystitis. 


45-24 ANTI-INHIBITOR 
COAGULANT COMPLEX (AICC) 


Anti-hibitor coagulant complex, AICC, 
is a drug used to treat hemophilia in 
patients with factor VIII inhibitor 
antibodies. AICC has been shown to be 
safe and effective and has Medicare 
coverage when furnshed to patients with 
hemophilia A and inhibitor antibodies to 


factor VHI who have major bleeding 
episodes and who fail to respond to 
other, less expensive therapies. 


45-25 SUPPLIES USED IN THE 
DELIVERY OF TRANSCUTANEOUS 
ELECTRICAL NERVE STIMULATION 
(TENS) AND NEUROMUSCULAR 
ELECTRICAL STIMULATION 
(NMES)—(Effective for services 
rendered (i.e., items rented or 
purchased) on or after JULY 14, 1988.) 


Transcutaneous Electrical Nerve 
Stimulation (TENS) and/or 
Neuromuscular Electrical Stimulation 
(NMES) can ordinarily be delivered to 
patients through the use of conventional 
electrodes, adhesive tapes and lead 
wires, There may be times, however, 
where it might be medically necessary 
for certain patients receiving TENS or 
NMES treatment to use, as an 
alternative to conventional electrodes, 
adhesive tapes and lead wires, a form- 
fitting conductive garment (i.e., a 
garment with conductive fibers which 
are separated from the patients’ skin by 
layers of fabric). 

A form-fitting conductive garment 
(and medically necessary related 
supplies) may be covered under the 
program only when: 

¢ It has received permission or 
approval for marketing by the Food and 
Drug Administration; 

e It has been prescribed by a 
physician for use in delivering covered 
TENS or NMES treatment; and 

¢ One of the medical indications 
outlined below is met: 

—the patient cannot manage without 
the conductive garment because there is 
such a large area or so many sites to be 
stimulated and the stimulation would 
have to be delivered so frequently that it 
is not feasible to use conventional 
electrodes, adhesive tapes and lead 
wires; 

—the patient cannot manage without 
the conductive garment for the 
treatment of chronic intractable pain 
because the areas or sites to be 
stimulated are inaccessible with the use 
of conventional electrodes, adhesive 
tapes and lead wires; 

—the patient has a documented 
medical condition such as skin problems 
that preclude the application of 
conventional electrodes, adhesive tapes 
and lead wires; 

—the patient requires electrical 
stimulation beneath a cast either to treat 
disuse atrophy, where the nerve supply 
to the muscle is intact, or to treat 
chronic intractable pain; or 

—the patient has a medical need for 
rehabilitation strengthening (pursuant to 
a written plan of rehabilitation) 


following: an injury where the nerve 
supply to: the muscle is intact. 

A conductive garment is not covered’ 
for use with a TENS devise during the 
trial period specified in § 35-46 un/ess: 

¢ The patient has a documented skin 
problem prior to the start of the trial 
period; and 

¢ The carrier's medical consultants 
are satisfied that use of such an item is 
medically necessary for the patient. 
(See conditions for coverage of the use of 
TENS in the diagnosis and treatment of 
chronic intractable pain in §§ 35-46 and 65- 
8A.1 and the use of NMES in the treatment of 
disuse atrophy in § 36-77.) 


50 DIAGNOSTIC SERVICES. 


50-1 CARDIAC PACEMAKER 
EVALUATION SERVICES (Effective for 
services: rendered on or after October 1, 
1984.) 


Medicare covers a variety of services 
for the post-implant follow-up and 
evaluation of implanted cardiac 
pacemakers. The following guidelines 
are designed to assist contractors in 
identifying and processing claims for 
such services. 

Note.—These new guidelines are limited to 
lithium battery-powered pacemakers, 
because mercury-zinc battery-powered 
pacemakers are no longer being 
manufactured and virtually all have been 
replaced by lithium units. Contractors still 
receiving claims for monitoring such units 
should continue to apply the guidelines 
published in 1980 to those units until they are 
replaced. 


There are two general types of 
pacemakers in current use—single- 
chamber pacemakers, which sense and 
pace the ventricles of the heart, and 
dual-chamber pacemakers which sense 
and pace both the atria and the 
ventricles. These differences require 
different monitoring patterns over the 
expected life of the units involved. One 
fact of which contractors should be 
aware is that many dual-chamber units 
may be programmed to pace only the 
ventricles;.this may be done either at the 
time the pacemaker is implanted or at 
some time afterward. In such cases, a 
dual-chamber unit, when. programmed or 
reprogrammed for ventricular pacing, 
should be treated as.a single-chamber 
pacemaker in applying screening 
guidelines. 

The decision as to how often any 
patient's pacemaker should be 
monitored is the responsibility of the 
patient’s physician who is best able to 
take into account the condition and 
circumstances of the individual patient. 
These may vary over time, requiring 
modifications of the frequency with 
which the patient should be monitored. 





34580 


In cases where monitoring is done by 
some entity other than the patient's 
physician, such as a commercial 
monitoring service or hospital outpatient 
department, the physician's prescription 
for monitoring is required and should be 
periodically renewed (at least annually) 
to assure that the frequency of 
monitoring is proper for the patient. 
Where a patient is monitored both 
during clinic visits and 
transtelephonically, the contractor 
should be sure to include fequency data 
on both types of monitoring in 
evaluating the reasonableness of the 
frequency of monitoring services 
received by the patient. 

Since there are over 200 pacemaker 
models in service at any given point, 
and a variety of patient conditions that 
give rise to the need for pacemakers, the 
question of the appropriate frequency of 
monitorings is a complex one. 
Nevertheless, it is possible to develop 
guidelines within which the vast 
majority of pacemaker monitorings will 
fall and contractors should do this, using 
their own data and experience, as well 
as the frequency guidelines which 
follow, in order to limit extensive claims 
development to those cases requiring 
special attention. 


Guidelines for Transtelephonic 
Monitoring of Cardiac Pacemakers 


A. General.—Transtelephonic 
monitoring of pacemakers is coming into 
increasingly widespread use, with the 
services being furnished by commercial 
suppliers, hospital outpatient 
departments and physicians’ offices. 

Telephone monitoring of cardiac 
pacemakers as described below is 
medically efficacious in identifying early 
signs of possible pacemaker failure, thus 
reducing the number of sudden 
pacemaker failures requiring emergency 
replacement. All systems which monitor 
the pacemaker rate (bpm) in both the 
free-running and/or magnetic mode are 
effective in detecting subclinical 
pacemaker failure due to battery 
depletion. More sophisticated systems 
are also capable of detecting internal 
electronic problems within the pulse 
generator itself and other potential 
problems. In the case of dual chamber 
pacemakers in particular, such 
monitoring may detect failure of 
synchronization of the atria and 
ventricles, and the need for adjustment 
and reprogramming of the device. 

Note.—The transmitting device furnished 
to the patient is simply one component of the 
diagnostic system, and is not covered as 
curable medical equipment. Those engaged in 
transtelephonic pacemaker monitoring should 
reflect the costs of the transmitters in setting 
th2ir charges for monitoring. 


B. Definition of Transtelephonic 
Monitoring.—In order for 
transtelephonic monitoring services to 
be covered, the services must consist of 
the following elements: 

1. A minimum 30-second readable 
strip of the pacemaker in the free- 
running mode; 

2. Unless contraindicated, a minimum 
30-second readable strip of the 
pacemaker in the magnetic mode; and 

3. A minimum 30 seconds of readable 
ECG strip. 

C. Frequency Guidelines for 
Transtelephonic Monitoring.—The 
guidelines below constitute a system 
which contractors should use, in 
conjunction with their knowledge of 
local medical practices, to screen claims 
for transtelephonic monitoring prior to 
payment. It is important to note that 
they are not recommendations with 
respect to a minimum frequency for such 
monitorings, but rather a maximum 
frequency (within which payment may 
be made without further claims 
development). As with previous 
guidelines, more frequent monitorings 
may be covered in cases where 
contractors are satisfied that such 
monitorings are medically necessary; 
e.g., based on the condition of the 
patient, or with respect to pacemakers 
exhibiting unexpected defects or 
premature failure. Contractors should 
seek written justification for more 
frequent monitorings from the patient's 
physician and/or any monitoring service 
involved. 

These guidelines are divided into two 
broad categories—Guideline I, which 
will apply to the majority of pacemakers 
now in use, and Guideline II, which will 
apply to pacemaker systems (pacemaker 
and leads) for which sufficient long-term 
clinical information exists to assure that 
they meet the standards of the Inter- 
Society Commission for Heart Disease 
Resources (ICHD) for longevity and end- 
of-life decay. (The ICHD standards are: 
(1) 90 percent cumulative survival at 5 
years following implant; and (2) an end- 
of-life decay of less than a 50 percent 
drop of output voltage and less than 20 
percent deviation of magnet rate, or a 
drop of 5 beats per minute or less, over a 
period of 3 months or more.) Contractors 
should consult with their medical 
advisers and other appropriate 
individuals and organizations (such as 
the Northern American Society of 
Pacing and Electrophysiology, which 
publishes product reliability 
information) should questions arise over 
whether a pacemaker system meets the 
ICHD standards. 

The two groups of guidelines are then 
further broken down into two general 
categories—single chamber and dual- 
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chamber pacemakers. Contractors 
should be aware that the frequency with 
which a patient is monitored may be 
changed from time to time for a number 
of reasons, such as a change in the 
patient's overall condition, a 
reprogramming of the patient's 
pacemaker, the development of better 
information on the pacemaker’s 
longevity or failure mode, etc. 
Consequently, changes in the proper set 
of guidelines may be required. 
Contractors should inform physicians 
and monitoring services to alert 
contractors to any changes in the 
patient's monitoring prescription that 
might necessitate changes in the 
screening guidelines applied to that 
patient. (Of particular importance is the 
reprogramming of a dual-chamber 
pacemaker to a single-chamber mode of 
operation. Such reprogramming would 
shift the patient from the appropriate 
dual-chamber guideline to the 
appropriate single-chamber guideline.) 


Guideline I 


1. Single-chamber pacemakers: 
1st month—every 2 weeks; 
2nd through 36th month—every 8 
weeks; 
37th month to failure—every 4 weeks. 
2. Dual-chamber pacemaker: 
1st month—every 2 weeks; 
2nd through 6th month—every 4 
weeks; 
7th through 36th month—every 8 
weeks; 
37th month to failure—every 4 weeks. 


Guideline IT 


1. Single-chamber pacemakers: 

1st month—every 2 weeks; 

2nd through 48th month—every 12 

weeks; 

49th through 72nd month—every 8 

weeks; 

Thereafter—every 4 weeks. 

. Dual-chamber pacemaker: 

1st month—every 2 weeks; 

2nd through 30th month—every 12 

weeks; 

31st through 48th month—every 8 

weeks; 

Thereafter—every 4 weeks. 

D. Pacemaker Clinic Services: 

1. General—Pacemaker monitoring is 
also covered when done by pacemaker 
clinics. Clinic visits may be done in ‘ 
conjunction with transtelephonic 
monitoring or as a separate service; 
however, the services rendered by a 
pacemaker clinic are more extensive 
than those currently possible by 
telephone. They include, for example, 
physical examination of patients and 
reprogramming of pacemakers. Thus, the 
use of one of these types of monitoring 
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does not preclude concurrent use of the 
other. 

2. Frequency Guidelines—As with 
transtelephonic pacemaker monitoring, 
the frequency of clinic visits is the 
decision of the patient’s physician, 
taking into account, among other things, 
the medical condition of the patient. 
However, contractors can develop 
monitoring guidelines that will prove 
useful in screening claims. The following 
are recommendations for monitoring 
guidelines on lithium-battery 
pacemakers: 

a. For single-chamber pacemakers— 
twice in the first 6 months following 
implant, then once every 12 months. 

b. For dual-chamber pacemakers— 
twice in the first 6 months, then once 
every 6 months. 


50-2 CYOTOXIC FOOD TESTS—NOT 
COVERED (Effective for services 
performed on or after August 5, 1985.) 


Prior to August 5, 1985, Medicare 
covered cytotoxic food tests as an 
adjunct to in vivo clinical allergy tests in 
complex food allergy problems. 
Effective August 5, 1985, cytotoxic 
leukocyte tests for food allergies are 
excluded from Medicare coverage 
because available evidence does not 
show that these tests are safe and 
effective. This exclusion was published 
as a HCFA Ruling in the Federal 
Register on July 5, 1985. 


50-3 HIS BUNDLE STUDY 


The His Bundle Study is a specialized 
type of electrocardiography requiring 
catheterization of the right side of the 
heart and is a recognized diagnostic 
procedure. Medicare coverage of the 
procedure would be limited to selected 
patients: those with complex ongoing 
acute arrhythmias, those with 
intermittent or permanent heart block in 
whom pacemaker implantation is being 
considered, and those patients who 
have recently developed heart block 
secondary to a myocardial infarction. 
When heart catheterization and the His 
Bundle Study are performed at the same 
time, the program will cover only one 
catheterization and a small additional 
charge for the study. 

The following is effective for services 
performed on or after 12-03-84. 

When a His bundle cardiogram is 
obtained as part of a diagnostic 
endocardial electrical stimulation, no 
separate charge will be recognized for 
the His bundle study. (See 35-78, 
Diagnostic Endocardial Electrical 
Stimulation.) 


50-4 GRAVLEE JET WASHER 


The Graviee Jet Washer is a sterile, 
disposable, diagnostic device for 


detecting endometrial cancer. The use of 
this device is indicated where the 
patient exhibits clinical symptoms or 
signs suggestive of endometrial disease, 
such as irregular or heavy vaginal 
bleeding, 

Program payment cannot be made for 
the washer or the related diagnostic 
services when furnished in connection 
with the examination of an 
asymptomatic patient. Payment for 
routine physical checkups is precluded 
under the statute (§ 1862(a)(7) of the 
Act). 

Cross-refer: Intermediary Manual, 

§ 3157; Carriers Manual, § 2320. 


50-5 THERMOGRAPHY 


Thermography is a procedure which 
relies upon measurement of infrared 
radiation from the body for diagnostic 
purposes. Its use is indicated when 
disease is suspected and not as a 
screening device for ostensibly healthy 
individuals. Thermography must be 
performed by a physician or under his 
direct supervision; however, only a 
physician can interpret the results. 

The use of thermography for the 
following indications is covered: 

¢ Peripheral vascular disease (e.g., 
thrombophlebitis, arterial insufficiency); 

e Musculoskeletal injury (e.g., low 
back injury involving 
musculoligamentous soft tissue or 
herniated disc); and 

© Cervical thermography for diagnosis 
of extra-cranial vessel disease causing 
CNS symptoms (carotid insufficiency), 
and for diagnosis of inflammatory, 
neoplastic, and hyperplastic lesions. 

The following are some examples, by 
category, of the use of cervical 
thermography in diagnosing lesions: 
—Inflammatory lesions: 

*Soft tissue injury (e.g., whiplash); 

*Presence of a foreign body (e.g., loa 

loa, a filarial roundworm 
infestation); 
—Neoplastic lesions: 

*Parathyroid adenoma; 

*Isotopically cold thyroid nodule; 

*Tumor of the larynx with metastases 

to neck lymph modes; and 
—Hyperplastic lesions: 

*Parathyroid adenoma; 

*Isotopically hot thyroid nodule. 

The use of thermography for the 
following indication is excluded from 
coverage effective for services rendered 
on and after July 20, 1984. 

Detection of breast disease. 


50-6 PLETHYSMOGRAPHY 


Plethysmography involves the 
measurement and recording (by one of 
several methods) of changes in the size 
of a body part as modified by the 


circulation of blood im that part. 
Plethysmography is of value asa 
noninvasive technique for diagnostic, 
preoperative and postoperative 
evaluation of periphera} artery disease 
in the internal medicine or vascular 
surgery practice. It is also a useful tool 
for the preoperative podiatric evaluation 
of the diabetic patient or one who has 
intermittent claudication or other signs 
or symptoms indicative of peripheral 
vascular disease which would have a 
bearing on the patient's candidacy for 
foot surgery. 

The oldest form of plethysmography is 
the venous occlusive 
pneumoplethysmography. This method 
is cumbersome, time consuming, and 
requires considerable training to give 
useful, reproducible results. 
Nonetheless, in the setting of the 
hospital vascular laboratory, this © 
technique should be considered a 
reasonable and necessary procedure for 
the diagnostic evaluation of suspected 
peripheral arterial disease. It is 
unsuitable for routine use in the 
physician’s office. 

Recently, however, a number of other 
plethysmographic methods have been 
developed which make use of 
phenomena such as changes in electric 
impedance or changes in segmental 
blood pressure at constant volume to 
assess regional perfusion. Several of 
these methods have reached a level of 
development which makes them 
clinically valuable. 

Medicare coverage is extended to 
those procedures listed in Category I 
below when used for the accepted 
medical indications mentioned above. 
The procedures in Category II are stilt 
considered experimental and are not 
covered at this time. Denial of claims 
because a noncovered procedure was 
used or because there was no medical 
indication for plethysmographic 
evaluation of any type should be based 
on § 1862(a)(1) of the law. 


CATEGORY I 


Segmental Plethysmography— 
Included under this procedure are 
services performed with a regional 
plethysmograph, differential 
plethysmograph, recording oscillometer, 
and a pulse volume recorder. 


Electrical Impedance Plethysmography 


Ultrasonic Measurement of Blood 
Flow (Doppler)—While not strictly a 
plethysmographic method this is also a 
useful tool in the evaluation of 
suspected peripheral vascular disease or 
preoperative screening of podiatric 
patients with suspected peripheral 
vascular compromise. (See §‘50-7 for the 
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applicable coverage policy on this 
procedure). 
Oculoplethysmography—See § 50-37, 
Noninvasive Tests of Carotid Function. 
Strain Gauge Plethysmography—tThis 
test is based on recording the non- 
pulsatile aspects of inflowing blood at 
various points on an extremity by a 
mercury-in-silastic strain gauge sensor. 
The instrument consists of a chart 
* recorder, an automatic cuff inflation and 
deflation system, and a recording 
manometer. 


CATEGORY II 


The following methods have not yet 
reached a level of development such as 
to allow their routine use in the 
evaluation of suspected peripheral 
vascular disease. 

Inductance Plethysmography—This 
method is considered experimental and 
does not provide reproducible results. 

Capacitance Plethysmography—This 
method is considered experimental and 
does not provide reproducible results. 

Mechanical Oscillometry—This is a 
non-standardized method which offers 
poor sensitivity and is not considered 
superior to the simple measurement of 
peripheral blood pressure. 

Strain Gauge Plethysmography—This 
method is still considered experimental, 
does not provide consistent results, and 
is therefore not suitable for routine 
office use. 

Photoelectric Plethysmography—tThis 
method is considered useful only in 
determining whether or not a pulse is 
present and does not provide 
reproducible measurements of blood 


ow. 
Differential plethysmography, on the 
other hand, is a system which uses an 
impedance technique to compare pulse 
pressures at various points along a limb, 
with a reference pressure at the mid- 
brachial or wrist level. It is not clear 
whether this technique, as usually 
performed in the physician's office, 
meets the definition of plethysmography 
because quantitative measurements of 
blood flow are usually not made. It has 
been concluded, in any event, that the 
differential plethysmography system is a 
blood pulse recorder of undetermined 
value, which has the potential for 
significant overutilization. Therefore, 
reimbursement for studies done by 
techniques other than venous occlusive 
pneumoplethysmography should be 
denied, at least until additional data on 
these devices, including controlled 
clinical studies, become available. 


50-7 ULTRASOUND DIAGNOSTIC 
PROCEDURES 


Coverage.—Ultrasound diagnostic 
procedures utilizing low energy sound 


waves are being widely employed to 
determine the composition and contours 
of nearly all body tissues except bone 
and air-filled spaces. This technique 
permits noninvasive visualization of 
even the deepest structures in the body. 
The use of the ultrasound technique is 
sufficiently developed that it can be 
considered essential to good patient 
care in diagnosing a wide variety of 
conditions. 

Ultrasound diagnostic procedures are 
listed below and are divided into two 
categories. Medicare coverage is 
extended to the procedures listed in 
Category I. Periodic claims review by 
the intermediary's medical consultants 
should be conducted to insure that the 
techniques are medically appropriate 
and the general indications specified in 
these categories are met. 

Techniques in Category II are 
considered experimental and should not 
be covered at this time. 

CATEGORY I (Clinically effective, 
usually part of initial patient evaluation, 
may be an adjunct to radiologic and 
nuclear medicine diagnostic technique). 


Echoencephalography, (Diencephalic 
Midline) (A-Mode) 

Echoencephalography, Complete 
(Diencephalic Midline and 
Ventricular Size) 

Ocular and Orbital Echography (A- 
Mode) 

Covered procedures include efforts to 
determine the suitability of aphakic 
patients for implantation of an 
artificial lens (pseudophakoi) 
following cataract surgery. 

Ocular and Orbital Sonography (B- 
Mode) 

Echocardiography, Pericardial Effusion 
(M-Mode) 

Pericardiocentesis, by Ultrasonic 
Guidance 

Echocardiography, Cardiac Valve(s) (M- 
Mode) 

Echocardiography, Complete (M-Mode) 

Echocardiography, limited (e.g., follow- 
up or limited study) (M-Mode) 

Pleural Effusion Echography 

Thoracentesis, by Ultrasonic Guidance 

Abdominal Sonography, complete 
survey study (B-Scan) 

Abdominal Sonography, limited (e.g., 
follow-up or limited study) (B-Scan) 

Abdominal sonography is not 
synonymous with ultrasound 
examination of individual organs. 

Renal Cyst Aspiration, by Ultrasonic 
Guidance 

Renal Biopsy, by Ultrasonic Guidance 

Pancreas Sonography (B-Scan) 

Pancreatic sonography has proven 
effective in diagnosing pseudocysts. 

Spleen Sonography (B-Scan) 
Abdominal Aorta Echography (A-Mode) 
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Abdominal Aorta Sonogiaphy (B-Scan) 

Retroperitoneal Sonography (B-Scan) 

Retroperitoneal sonography does not 

include planning of fields for 
radiation therapy. 

Urinary Bladder Sonography (B-Scan) 

Urinary bladder sonography does not 

include staging of bladder tumors. 

Pregnancy Diagnosis Sonography (B- 
Scan) 

Fetal Age Determination (Biparietal © 
Diameter) Sonography (B-Scan) 
Fetal Growth Rate Sonography (B-Scan) 

Placenta Localization Sonography (B- 
Scan) 

Pregnancy Sonography, Complete (B- 
Scan) 

Molar Pregnancy Diagnosis Sonography 
(B-Scan) 

Ectopic Pregnancy Diagnosis 
Sonography (B-Scan) 

Passive Testing (Antepartum Monitoring 
of Fetal Heart Rate In the Resting 
Fetus) 

Intrauterine Contraceptive Device 
Sonography (B-Scan) 

Pelvic Mass Diagnosis Sonography (B- 
Scan) 

Amniocentesis, by Ultrasonic Guidance 

Arterial Flow Study, Peripheral 
(Doppler) 

Venous Flow Study, Peripheral 
(Doppler) 

Arterial Aneurysm, Peripheral {B-Scan) 

Radiation Therapy Planning Sonography 
(B-Scan) 

Thyroid Echography (A-Mode) 

Thyroid Sonography (B-Scan) 

Breast Echography (A-Mode) 

Breast Sonography (B-Scan) 

Hepatic Sonography (B-Scan) 

Gallbladder Sonography 

Renal Sonography 

Two-Dimensional Echocardiography (B- 
Mode) 

CATEGORY II (Clinical reliability 
and efficacy not proven). 

B-Scan for atherosclerotic narrowing 
of peripheral arteries. 

Monitoring of cardiac output 
(Doppler). 

Note.—In view of the rapid changes in the 
field of ultrasound diagnosis, uses for 
ultrasound diagnostic procedures other than 
those listed under Categories I and II should 
be carefully reviewed before payment. 
Medical justification may be required. When 
appropriate, new uses fc) ultrasound 
diagnostic procedures should be forwarded to 
the Bureau of Eligibility, Reimbursement and 
Coverage, HCFA, so that revisions may be 
made in the coverage policy when 
appropriate. 


Cross refer: § 50-37. 
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50-8 CONSULTATION SERVICES 
RENDERED BY A PODIATRIST IN A 
SKILLED NURSING FACILITY 


Consultation services rendered by a 
podiatrist in a skilled nursing facility are 
covered if the services are reasonable 
and necessary and do not come within 
any of the specific statutory exclusions. 
Section 1862(a)(13) of the Act excludes 
payment for the treatment of flat foot 
conditions, the treatment of 
subluxations of the foot, and routine 
foot care. To determine whether the 
consultation comes within the foot care 
exlusions, apply the same rule as for 
initial diagnostic examinations, i.e., 
where services are performed in 
connection with specific symptoms or 
complaints which suggest the need for 
covered services, the services are 
covered regardless of the resulting 
diagnosis. The exclusion of routine 
physician examinations is also pertinent 
and would generally exclude podiatric 
consultation performed on all patients in 
a skilled nursing facility on a routine 
basis for screening purposes, except in 
those cases where a specific foot 
ailment is involved. Section 1862(a)(7) of 
the Act excludes payment for routine 
physical checkups. 

Cross-refer: Intermediary Manual, 

§§ 3157, 3158; Carriers Manual, § 2323. 


50-9 GASTROPHOTOGRAPHY 


‘Gastrophotography is an accepted 
procedure for diagnosis and treatment of 
gastrointestinal disorders. The 
photographic record provided by this 
procedure is often necessary for 
consultation and/or followup purposes 
and when required for such purposes, is 
more valuable than a conventional 
gastroscopic examination. Such a record 
facilitates the documentation and 
evaluation (healing or worsening) of 
lesions such as the gastric ulcer, 
facilitates consultation between 
physicians concerning difficult-to- 
interpret lesions, provides preoperative 
characterization for the surgeon, and 
permits better diagnosis of ; 
postoperative gastric bleeding to help 
determine whether there is a need for 
reoperation. Therefore, program 
reimbursement may be made for this 
procedure. sere 


50-10 VABRA ASPIRATOR 


The VABRA aspirator is a sterile, 
disposable, vacuum aspirator which is 
used to collect uterine tissue for study to 
detect endometrial carcinoma. The use 
of this device is indicated where the 
patient exhibits clinical symptoms or 
signs suggestive of endometrial disease, 
such as irregular or heavy vaginal 
bleeding. 


Program payment cannot be made for 
the aspirator or the related diagnostic 
services when furnished in connection 
with the examination of an 
asymptomatic patient. Payment for 
routine physical checkups is precluded 
under the statute (section 1862(a)(7) of 
the Act). 

Cross-refer: Intermediary Manual, 

§ 3157; Carriers Manual § 2320; § 50—4. 


50-12 COMPUTERIZED 
TOMOGRAPHY 


A. General.—Diagnostic examinations 
of the head (head scans) and of other 
parts of the body (body scans) 
performed by computerized tomography 
(CT) scanners are covered if you find 
that the medical and scientific literature 
and opinion support the effective use of 
a scan for the condition, and the scan is: 
(1) reasonable and necessary for the 
individual patient; and (2) performed on 
a model of CT equipment that meets the 


’ criteria in C below. 


CT scans have become the primary 
diagnostic tool for many conditions and 
symptoms. CT scanning used as the 
primary diagnostic tool can be cost 
effective because it can eliminate the 
need for a series of other tests, is non- 
invasive and thus virtually eliminates 
complications, and does not require 
hospitalization. 

B. Determining Whether a CT Scan Is 
Reasonable and Necessary.—Sufficient 
information must be provided with 
claims to differentiate CT scans from 
other radiology services and to make 
coverage determinations. Carefully 
review claims to insure that a scan is 
reasonable and necessary for the 
individual patient; i.e., the use must be 
found to be medically appropriate 
considering the patient's symptoms and 
preliminary diagnosis. 

There is no general rule that requires 
other diagnostic tests to be tried before 
CT scanning is used. However, in an 
individual case the contractor's medical 
staff may determine that use of a CT 
scan as the initial diagnostic test was 
not reasonable and necessary because it 
was not supported by the patient's 
symptoms or complaints stated on the 
claim form; e.g., “periodic headaches.” 

Continue to review claims for CT 
scans for evidence of abuse which might 
include the absence of reasonable 
indications for the scans, an excessive 
number of scans or unnecessarily 
expensive types of scans considering the 
facts in the particular cases. 

C. Approved Models of CT 
Equipment.— 

1. Criteria for Approval.—in the 
absence of evidence to the contrary, you 
may assume that a CT scan for which 
payment is requested has been 
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performed on equipment that meets the 
following criteria: 

¢ The model must be known to the 
Food and Drug Administration, and 

* Must be in the full market release 
phase of development. 

Should it be necessary to confirm that 
those criteria are met, ask the 
manufacturer to submit the information 
in subsection C.2. If manufacturers 
inquire about obtaining Medicare- 
approval for their equipment, inform 
them of the foregoing criteria. 

2. Evidence of Approval: 

a. The letter sent by the Bureau of 
Radiological Health, Food and Drug 
Administration (FDA), to the 
manufacturer acknowledging the FDA's 
receipt of information on the specific CT 
scanner system model submitted as 
required under Public Law 90-602, ‘The 
Radiation Control for Health and Safety 
Act of 1986.” 

b. A letter signed by the chief 
executive officer or other officer acting 
in a similar capactity for the 
manufacturer which: 

(1) Furnishes the CT scanner system 
model number, all names that hospitals 
and physicians’ offices may use to refer 
to the CT scanner system on claims, and 
the accession number assigned by FDA 
to the specific model; 

(2) Specifies whether the scanner 
performs head scans only, body scans 
only (i.e., scans of parts of the body 
other than the head), or head and body 
scans; 

(3) States that the company or 
corporation is satisfied with the results 
of the developmental stages that 
preceded the full market release phase 
of the equipment, that the equipment is 
in the full market release phase, and the 
date on which it was decided to put the 
product into the full market release 
phase. 

D. Mobile CT Equipment.—CT scans 
performed on mobile units are subject to 
the same Medicare coverage 
requirements applicable to scans 
performed on stationary units, as well 
as certain health and safety 
requirements recommended by PHS. As 
with scans performed on stationary 
units, the scans must be determined 
medically necessary for the individual 
patient. The scans must be performed on 
types of CT scanning equipment that 
have been approved for use as 
stationary units (see C above), and must 
be in compliance with applicable State 
laws and regulations for control or 
radiation. 

1. Hospital Setting.—The hospital 
must assume responsibility for the 
quality of the scan furnished to 
inpatients and outpatients and must 





assure that a radiologist or other 
qualified physician is in change of the 
procedure. The radiologist or other 
physician {ie., one who is with the 
mohile unit) whe is responsible for the 
procedure must be approved by the 
hospital fer similar privileges. 

2. Ambulatory Setting —if mobile CT 
scam services are fummished at an 
ambulatery health care facility other 
than a hospital-based facility, e.g. a 
freestanding physician-directed clinic, 
the diagnostic precedure must be 
performed by er under the direct 
personal supervision of a radiolegist or 
other qualified physician. In addition, 
the facility must maintain a record of the 
attending physician's order for a scan 

on a mobile unit. 

3. Billing far Mobile CT Scans.— 
Hospitals, hospital-associated 
radiologists, ambulatory health care 
facilities, and physician owner/ 
operators of mobile units may bill for 
mobile scans as they would for scans 
performed on stationary equipment. 

4. Claims Review.—Ewidence of 
compliance with applicable State laws 
and regulations for control of radiation 
should be requested from owners of 
mobile CT scan units upon receipt of the 
first claims. All mobile scan claims 
should be reviewed very carefully in 
accordance with instructions applicable 
to scans performed on fixed units, with 
particular emphasis on the medical 
necessity for scans performed in an 
ambulatory setting. 

E. Multiplanar Diagnostic imaging 
(MIPDI}).—{Effective fer services 
performed.orn or after 6-11-85.) 

in usual computerized tomography 
(CT) scanning procedures, a series of 
transverse or axial images are 
repreduced. These transverse images 
are routinely translated into coronal 
and/or sagittal views. Multiplanar 
diagnostic imaging (MPDI) is a process 
which further translates the data 
produced by CT scanning by providing 
reconstructed oblique images which can 
contribute te diagnostic information. 
MPDI, also known as planar i image 
reconstruction or reformatted imaging, is 
covered under Medicare when provided 
as a service to an entity performing a 
covered CT scan. 


50-13 MAGNETIC RESONANCE 
IMAGING {Effective for services 
performed on or after 11-22-85.) 


Magnetic resonance imaging {MRI)j, 
formerly called nuclear magnetic 
resonance (NMR), is covered under 
Medicare when furnished as described 
below for the types of covered 
conditions described in this instruction. 

A. General. 


1. Method of Operation.—Magnetic 
resonance imaging is a noninvasive 
method of graphically representing the 
distribution of water and other 
hydrogen-tich molecules in the human 
body. In contrast to conventional 
radiographs er CT scans, in which the 
image is produced by X-ray beam 
attenuation by an object, MRI is capable 
of prodncing images by several 
techniques. In fact, various 
combinations of MR image production 
methods may be employed to emphasize 
particular characteristics of the tissue or 
body part being examined. The basic 
elements by which MRI produces an 
image are the density of hydrogen 
muclei in the object being exami 
their motion, and the relaxation times, 
the period of time required for the nuclei 
to return to their original states in the 
main, static magnetic field after being 

‘to a brief additional magnetic 
field. These relaxation times reflect the 
physical-chemical properties of tissue 
and the molecular environment of its 
hydrogen nuclei. Only hydrogen atoms 
are present in human tissues in 
sufficient concentration for current use 
in clinical MRI. 

2. General Clinical Utility —Overall, 
MRI is a useful diagnostic imaging 
modality that is capable for 
demonstrating a wide variety of soft- 
tissue lesions with contrast resolution 
equal or superior to CT scanning in 
various parts of the body. 

Among the advantages of MRI are the 
absence of ionizing radiation and the 


-ability to achieve high levels of tissue 


contract resolution without injected 
inodiated contrast agents. Recent 
advances in technology have resulted in 
development of new paramagnetic 
contrast agents for MRI which allow 
even better visualization in some 
instances. Multislice imaging and the 
ability to image im multiple planes, 
especially sagittal and coronal, have 
provided a flexibility not easily 
available with other modalities. Because 
cortical bone and metallic prostheses do 
not cause distortion of MR images, it has 
been possible to visualize certain 
lesions and body regions with greater 
certainty than has been possible with 
CT. The use of MRI on certain soft tissue 
structures for the purpose of detecting 
disruptive, oe degenerative or 
inflammatory desions has now become 
established in medical practice. 

B. Covered Clinical Applications. _ 
Although several uses of MRI are still 
considered investigational, and some 
uses are clearly contraindicated {see C. 
below), MRI is considered medically 
efficacious for a number of uses. 
Contractors ‘should use the following 
descriptions as general guidelines or 
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examples of what may be considered 
covered, rather than as.a restrictive list 
of specific coverages. Coverage is 
limited to MRI units which have 
received premarket approval by the 
Food and Drug Administration; and such 
units must be operated within the 
parameters specified by the approval. 
As with all items and services, the 
services must be reasonable and 
necessary for the diagnosis or treatment 
of the specific patient involved. 

MRI is useful in examining the head, 
central nervous system, and spine. 
Multiple sclerosis can be diagnosed with 
MRI and the contents of the posterior 
fossa are visible. The inherent tissue 
contrast-resolution of MRI makes it aa 
appropriate standard diagnostic 
modality for general neuroradiology. 
Although MRI can be used to detect 
degeneration of intervertebral discs, 
radiological imaging is the preferred 
modality for diagnosing disc herniation 
or prolapse. However, in some cases, 
especially when sensitivity to 
radiological contrast agents exists and 
their use is contraindicated, MRI may be 
covered. 

MRi can assist in the differential 
diagnosis of mediastinal and 
retroperitoneal masses including 
abnormalities of the large vessels such 
as aneurysms and dissection. When a 
clinical need exists to visualize the 
parenchyma of solid organs to detect 
anatomic disruption or neoplasia, this 
can be accomplished in the liver, 
urogenital system, adrenals, and pelvic 
organs without the use of radiclogical 
contrast materials. MRI may also be 
used to detect and stage pelvic and 
retroperitoneal neoplasms, and to 
evaluate disarders of cancellous bone 
and soft tissues. It may also be used in 
the detection of pericardial thickening. 

Primary and secondary bone 
neoplasms and aseptic necrosis can be 
detected at an early stage and 
monitored with MRI. Patients with 
metallic prostheses, especially of the 
hip, can be imaged in order to detect the 
early stages of infection of the bone to 
which the prothesis is attached. 

C. Contraindications and 
investigational uses. 

1. Contraindications.—MRI is not 
covered when the following patient- 
specific contraindications are present. It 
is not for patients with cardiac 
pacemakers or with metallic clips on 
vascular aneurysms. MRI during a 
viable pregnancy is also contraindicated 
at this time. The danger inherent in 
bringing ferromagnetic materials within 
range of MRI units generally constrains 
the use of MRI on acutely ill patients 
requiring life support systems and 





Federal Register / Vol. 54, No. 160 / Monday, August 21, 1989 / Notices 


monitoring devices which employ 
ferromagnetic materials. In addition, the 
long imaging time and the enclosed 
position of the patient may result in 
claustrophobia, making patients who 
have a history of claustrophobia 
unsuitable candidates for MRI 
procedures, 

2. Investigational uses.—Several uses 
of MRI have been identified as 
investigational and are not covered. 
These include procedures involving 
gating devices, which are generally used 
on organs which are in motion, such as 
the heart or lungs, the measurement of 
blood flow and spectroscopy. In 
addition, MRI is not suitable for the 
imaging of cortical bone and ’ 
calcifications, or for procedures 
involving spatial resolution of bone or 
calcifications. 

The use of surface RF coils, whether 
for sending or receiving RF signals, in 
conjunction with MRI procedures, is 
also considered investigational. 


50-15 ELECTROCARDIOGRAPHIC 
SERVICES 


Reimbursement may be made under 
Part B for electrocardiographic services 
rendered by a physician or incident to 
his services or by an approved 
laboratory or an approved supplier of 
portable X-ray services. Since there is 
no coverage for EKG services of any 
type rendered on a screening basis or as 
part of a routine examination, the claim 
must indicate the signs and symptoms or 
other clinical reason necessitating the 
services. 

A separate charge by an attending or 
consulting physician for EKG 
interpretation should be allowed only 
where it is the normal practice to make 
such charge in addition to the regular 
office visit charge. No payment should 
be made for EKG interpretations by 
individuals other than physicians. 

A claim involving EKG services 
furnished by a /aboratory or a portable 
X-ray supplier should identify the 
physician ordering the service and, 
where the charge includes both the 
taking of the tracing and its 
interpretation, the identity of the: 
physician making the interpretation. No 
separate bill for the services of a 
physician should be paid unless it is 
clear that he was the patient's attending 
physician or was acting as a consulting 
physician. The taking of an EKG in an 
emergency, i.e., where the patient is or 
may be experiencing what is commonly 
referred to as a “heari atack,” would be 
covered as a laboratory service or a 
diagnostic service by a portable X-ray 
supplier only where the evidence shows 
that a physician was in attendance at 


the time the service was performed or 
immediately thereafter. 

Where EKG services are rendered in 
the patient's home and the laboratory's 
or portable X-ray supplier's charge is 
higher than that imposed for the same 
service when performed in the 
laboratory or portable X-ray supplier's 
office, the medical need for home 
service should be documented. In.the 
absence of such justification, 
reimbursement for the service if 
otherwise medically necessary should 
be based on the reasonable charge 
applicable when performed in the 
laboratory or X-ray supplier's office. 

The documentation required in the 
various situations mentioned above 
must be furnished not only when the 
laboratory or portable X-ray supplier 
bills the patient or carrier for its service, 
but also when such a facility bills the 
attending physician who, in turn, bills 
the patient or carrier for the EKG 
services. (In addition to the evidence 
required to document the claim, the 
laboratory or portable X-ray supplier 
must maintain in its records the 
referring physician's written order and 
the identity of the employee taking the 
tracing.) 

Long Term EKG Monitoring, also 
referred to as long-term EKG recording, 
Holter recording, or dynamic 
electrocardiography, is a diagnostic 
procedure which provides a continuous 
record of the electrocardiographic 
activity of a patient's heart while he is 
engaged in his daily activities. 

The basic components of the long- 
term EKG monitoring systems are a 
sensing element, the design of which 
may provide either for the recording of 
electrocardiographic information on 
magnetic tape or for detecting 
significant variations in rate or rhythm 
as they occur, and a component for 
either graphically recording the 
electrocardiographic data or for visual 
or computer assisted analysis of the 
information recorded on magnetic tape. 
The long-term EKG permits the 
examination in the ambulant or 
potentially ambulant patient of as many 
as 70,000 heartbeats in a 12-hour 
recording while the standard EKG which 
is obtained in the recumbent position, 
yields information on only 50 to 60 
cardiac cycles and provides only a 
limited data base on which diagnostic 
judgments may be made. 

Many patients with cardiac 
arrhythmias are unaware of the 
presence of an irregularity in heart 
rhythm. Due to the transient nature of 
many arrhythmias and the short 
intervals in which the rhythm of the 
heart is observed by conventional 
standard EKG techniques, the offending 
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arrhythmias can go undetected. With the - 
extended examination provided by the 
long-term EKG, the physician is able not 
only to detect but also to classify 
various types of rhythm disturbances 
and waveform abnormalities and note 
the frequency of their occurrence. The 
knowledge of the reaction of the heart to 
daily activities with respect to rhythm, 
rate, conduction disturbances, and 
ischemic changes are of great assistance 
in directing proper therapy and 
rehabilitation. 

This modality is valuable in both 
inpatient and outpatient diagnosis and 
therapy. Long-term monitoring of 
ambulant or potentially ambulant 
inpatients provides significant potential 
for reducing the length of stay for post- 
coronary infarct patients in the intensive 
care setting and may result in earlier 
discharge from the hospital with greater 
assurance of safety to the patients. The 
indications for the use of this technique, 
noted below, are similar for both 
inpatients and outpatients. 

The long-term EKG has proven 
effective in detecting transient episodes 
of cardiac dysrhythmia and in 
permitting the correlation of these 
episodes with cardiovascular 
symptomatology. It is also useful for 
patients who have symptoms of obscure 
etiology suggestive of cardiac 
arrhythmia. Examples of such symptoms 
include palpitations, chest pain, 
dizziness, light-headedness, near 
syncope, syncope, transient ischemic 
episodes, dyspnea, and shortness of 
breath. 

This technique would also be 
appropriate at the time of institution of 
any arrhythmic drug therapy and may 
be performed during the course of 
therapy to evaluate response. It is also 
appropriate for evaluating a change of 
dosage and may be indicated shortly 
before and after the discontinuation of 
anti-arrhythemic medication. The 
therapeutic response to a drug whose 
duration of action and peak of 
effectiveness is defined in hours cannot 
be properly assessed by examining 30= 
40 cycles on a standard EKG rhythm 
strip. The knowledge that all patients 
placed on anti-arrhythmic medication do 
not respond to therapy and the known 
toxicity of anti-arrhythmic agents 
clearly indicate that proper assessment 
should be made on an individual basis 
to determine whether medication should 
be continued and at what dosage level. 

The long-term EKG is also valuable in 
the assessment of patients with 
coronary artery disease. It enable the 
documentation of etiology of such 
symptoms as chest pain and shortness 
of breath. Since the standard EKG is 





often normal during the intervals 
between the episodes of precordial pain, 
it ts essential to obtain EKG information 
while the symptoms are occurring. The 
long-term EKG has enabled the 
correlation of chest symptoms with ‘the 
objective evidence of ST-segment 
abnormalities. It is appropriate for 
patients who are recovering from an 
acute mycardial infarction or coronary 
insufficiency before and after discharge 
from the hospital, since it is impossible 
to predict which of these patients is 
subject to ventricular arrhythmias on the 
basis of the presence cr absence of 
rhythm disturbances during the period 
of initial coronary care. The long-term 
EKG enables the physician to identify 
patients who are at a higher risk of 
dying suddenly in the period following 
an acute myocardial infarction. It may 
also be reasonable and necessary where 
the high-risk patient with known 
cardiovascular disease advances to a 
substantially higher level of activity 
which might trigger increased or new 
types of arrhythmias necessitating 
treatment. Such a high-risk case would 
be one in which there is documentation 
that acute phase arrhythmias have not 
totally disappeared during the period of 
convalescence. 

In view of recent developments in 
cardiac pacemaker monitoring 
techniques (see CIA 50-1), the use of the 
long-term EKG for routine assessment of 
pacemaker function can no longer be 
justified. Its use for the patient with an 
internal pacemaker would be covered 
only when he has symptoms suggestive 
of arrhythmia not revealed by the 
standard EKG er rhythm strip. 

These guidelines are intended as a 
general outline of the circumstances 
under which the use of this diagnostic 
procedure would be warranted. Each 
patient receiving a long-term EKG 
should be evaluated completely, prior to 
performance of this diagnostic study. A 
complete history and physical 
examination should be obtained and the 
indications for use of the long-term EKG 
should be reviewed by the referring 
physician. 

The performance of a long-term EKG 
does not necessarily require the prior 
performance of a standard EKG. Nor 
does the demonstration of a normal 
standard EKG precinde the need for a 
long-time EKG. Finally, the 
demonstration of an abnormal standard 
EKG does not obviate the need for a 
long-term EKG if there is suspicion that 
the dysrhythmia is transient in nature. 

A period of recording of up to 24 hours 
would normally be adequate to detect 
most transient arrhythmias and provide 
essential diagnostic information. The 


medical necessity for longer periods of 
monitoring must be documented. 

Medical documentation for 
adjudicating claims for the use of the 
long-term EKG should be similar to 
other EKG services, X-ray services, and 
laboratory procedures. Generally, a 
statement of the diagnostic impression 
of the referring physician with an 
indication of the patient's relevant signs 
and symptons should be sufficient for 
purposes of making a determination 
regarding the reasonableness and 
medical necessity for the use of this 
procedure. However, the intermediaries 
or carriers should require whatever 
additional documentation their medical 
consultants deem necessary to properly 
adjudicate the individual claim where 
the information submitted is not 
adequate. 

It should be noted that the recording 
device furnished to the patient is simply 
one component of the diagnostic system 
and a separate charge for it will not be 
recognized under the durable medical 
equipment benefit. 

Patient-Activated EKG Recorders, 
distributed under a variety of brand 
names, permit the patient to record an 
EKG upon manifestation of symptoms, 
or in response to a physician’s order 
(e.g., immediately following strong 
exertion). Most such devices also permit 
the patient to simultaneously voice- 
record in order to describe symptoms 
and/or activty. In addition, some of 
these devices permit transtelephonic 
transmission of the recording to.a 
physician's office, clinic, hospital, etc., 
having a deoeder/recorder for review 
and analysis, thus eliminating the need 
to physicially transport the tape. Some 
of thes devices also permit a “time 
sampling” mode of operation. However, 
the “time sampling” mode is not 
covered—only the patient-activated 
mode of operation, when used for the 
indications described below, is covered 
at this time. 

Services in connection with patient- 
activated EKG recorders are covered 
when used as an alternative to the long- 
term EKG monitoring (described above) 
for similar indications—detecting and 
characterizing symptomatic 
arrhythmias, regulation of anti- 
arrhythmic drug therapy, etc. Like long- 
term EKG monitoring, use of these 
devices is covered for evaluating 
patients with symptoms of obscure 
etiology suggestive of cardiac 
arrhythmia such as palpitations, chest 
pain, dizziness, lightheadedness, near 
syncope, syncope, transient ischemic 
episodes, dyspnea and shortness of 
breath. 
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As with long-term EKG monitors, 
patient-activated EKG recorders may be 
useful for both inpatient and outpatient 
diagnosis and therapy. While useful for 
assessing some post-corenary infarct 
patients in the hospital setting, these 
devices should not, however, be covered 
for outpatient monitoring of recently 
discharged post-infarct patients. 

Computer Analyzed 
Electrocardiograms.—Computer 
interpretation of EKG’s is recognized as 
a valid and effective technique which 
will improve the quality and availability 
of cardiology services. Reimbursement 
may be made for such computer service 
when furnished in the setting and under 
the circumstances required for coverage 
of other electrocardigraphic services. 
Where either a laboratory’s or a 
portable x-ray supplier's charge for EKG 
services includes the. physician review 
and certification of the printout as well 
as the computer interpretation, the 
certifying physician must be identified 
on the HCFA~-1490 before the entire 
charge can be considered a 
reimbursable charge. Where the 
laboratory’s [or portable x-ray 
supplier's) reviewing physician is not 
identified, the carrier should conclude 
that no professional component is 
involved and make its charge 
determination accordingly. If the 
supplying laboratory [or portable x-ray 
supplier when supplied by such a 
facility) does not include professional 
review and certification of the hard 
copy, a charge of the patient's physician 
may be recognized for the service. In 
any case the charge for the physician 
component should be substantially less 
than that for physician interpretation of 
the conventional EKG tracing in view of 
markedly reduced demand on the 
physician’s time where computer 
interpretation is involved. Considering 
the unit cost reduction expected of this 
innovation, the total charge for the 
complete EKG service (taking of tracing 
and interpretation) when computer 
interpretation is employed should never 
exceed that considered reasonable for 
the service when physician 
interpretation is involved. 

Transtelephonic Electrocardiographic 
Transmissions [Formerly Referred to as 
EKG Telephone Reporter Systems).— 
Effective for services furnished on and 
after March 1, 1980, coverage is 
extended to include the use of 
transtelephonic electrocardiographic 
(EKG) transmissions as a diagnostic 
service for the indications described 
below, when performed with equipment 
meeting the standards described below, 
subject to the limitations and conditions 
specified below. Coverage is further 
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limited to the amounts payable with 
respect to the physician's service in 
interpreting the results of such 
transmissions, including charges for 
rental of the equipment. The device used 
by the beneficiary is part of a total 


diagnostic system and is not considered 


durable medical equipment. 

1. Covered Uses.—The use of 
transtelephonic EKGs is covered for the 
following uses: 

a. to detect, characterize, and 
document symptomatic transient 
arrhythmias; 

b. To overcome problems in regulating 
antiarrhythmic drug dosage; 

c. To carry out early posthospital 
monitoring of patients discharged after 
myocardial infarction; (only if 24-hour 
coverage is provided, see 4. below). 

Since cardiology is a rapidly changing 
field, some uses other than those 
specified above may be covered if, in 
the judgment of the contractor's medical 
consultants, such a use was justifiable 
in the particular case. The enumerated 
uses above represent uses for which a 
firm coverage determination has been 
made, and for which contractors may 
make payment without extensive claims 
development or review. 

2. Specifications for Devices.—The 
devices used by the patient are highly 
portable (usually pocket-sized) and 
detect and convert the normal EKG 
signal so that it can be transmitted via 
ordinary telephone apparatus to a 
receiving station. At the receiving end, 
the signal is decoded and transcribed 
into a conventional EKG. There are 
numerous devices available which 
transmit EKG readings in this fashion. 
For purposes of Medicare coverage, 
however, the transmitting devices must 
meet at least the following criteria: 

a. They must be capable of 
transmitting EKG Leads, I, Il, or II; 

b. These lead transmissions.must be 
sufficiently comparable to readings 
obtained by a conventional EKG to 
permit proper interpretation of abnormal 
cardiac rhythms. 

3. Potential for Abuse—Need for 
Screening Guidelines.—While the use of 
these devices may often compare 
favorably with more costly alternatives, 
this is the case only where the 
information they contribute is actively 
utilized by a knowledgeable practitioner 
as part of overall medical management 
of the patient. Consequently, it is vital 
that contractors be aware of the 
potential for abuse of these devices, and 
adopt necessary screening and 
physician education policies to detect 
and halt potentially abusive situations. 
For example, use of these devices to 
diagnose and treat suspected 
arrhythmias as a routine substitute for 


more conventional methods of 
diagnosis, such as a careful history, 
physical examination, and standard 
EKG and rhythm strip would not be 
appropriate. Moreover, contractors 
should require written justification for 
use of such devices in excess of 30 
consecutive days in cases involving 
detection of transient arrhythmias. 

Contractors may find it useful to 
review claims for these devices with a 
view toward detecting patterns of 
practice which may be useful in 
developing schedules which may be 
adopted for screening such claims in the 
future. 

4. Twenty-four Hour Coverage.—No 
payment may be made for the use of 
these devices to carry out early 
posthospital monitoring of patients 
discharged after myocardial infarction 
unless provision is made for 24 hour 
coverage in the manner described 
below. 

Twenty-four hour coverage means 
that there must be, at the monitoring site 
(or sites) an experienced EKG 
technician receiving calls; tape 
recording devices do not meet this 
requirement. Further, such technicians 
should have immediate access to a 
physician, and have been instructed in 
when and how to contact available 
facilities to assist the patient in case of 
emergencies. 

Cross-refer: HCFA-Pub. 13-3, 

§§ 3101.5, 3110, 3112.3, HCFA-Pub. 14-3, 
§§ 2070, 2255, 2050.1. 


50-16 HEMORHEOGRAPH 


The hemorheograph is a diagnostic 
instrument which is safe and effective 
for determining the adequacy of skin 
perfusion prior to the performance of 
minor surgical procedures on the 
extremities, including minor podiatric 
procedures, and as an adjunct to the 
evaluation of patients suspected of 
having peripheral vascular disease. 

Program reimbursement may be made 
only for those services employing the 
hemorheograph which are performed for 
preoperative and postoperative 
diagnostic evaluation of suspected 
peripheral artery disease. 

Note.—This instrument is not a 
plethysmograph and should not be 
considered as such. A plethysmograph 
measures and records changes in the size of a 
body part as modified by the circulation of 
blood in that part. The hemorheograph, on 
the other hand, measures surface blood flow 
in the skin; it does not measure total blood 
flow in a digit or limb. (See § 50-6). 


50-17 LABORATORY TESTS—CRD 
PATIENTS 


A. Laboratory tests are essential to 
monitor the progess of CRD patients. 


BEST COPY AVAILABLE 
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The following list and frequencies of 
tests constitutes the level and types of 
routine laboratory tests that are 
covered. Bills for other types of tests are 
considered nonroutine. Routine tests at 
greater frequencies must include 
medical justification. Nonroutine tests 
generally are justified by the diagnosis. 
The routinely covered regimen includes 
the following tests: 


Per Dialysis 
Hematocrit 
Per Week 


Prothrombin time for patients on anti- 
coagulant therapy 

Serum Creatinine 

BUN 


Monthly 


Serum Calcium 
Serum Potassium 
Serum Chloride 
Serum Bicarbonate 
Serum Phosphorous 
Total Protein 

Serum Albumin 
Alkaline Phospatase 
SGOT 

LDH 

Guidelines for tests other than those 
routinely performed include: 

Bone survey, either the 
roentgenographic method or the photon 
absorptiometric procedure for bone 
mineral analysis-annually. 

The frequency of the need to perform 
“bone surveys” varies with many 
factors, some of which are the age of the 
patient (e.g., children and the elderly), 
clinical symptoms (e.g., bone pain, 
evidence of metastatic calcification), 
abnormal laboratory tests) e.g., changes 
in alkaline phosphatase, calcium, 
phosphorus), and because of therapeutic 
intervention directed at forestalling or 
improving pre-exisitng or potential bone 
disease (e.g., vitamin D, calcium 
supplments, parathyroidectomy). Where 
any of these factors apply to the 
beneficiary, claims for “bone surveys” 
performed on a frequency more often 
than annually need only have minimal 
documentation of medical need. 

Nerve conductor velocity test 
(peritoneal NCV}—once every 3 months. 

EKG—once very 3 months. 

Chest X-ray—once every 6 months 
(effective for services rendered on or 
after December 1, 1978). 

Hepatitis associated antigen tests— 
once a month. (These tests previously 
were subject to a guideline limit of once 
a quarter. While their category has been 
changed so that they now can be 
provided once a month without 
additional documentation, they should 
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be billed for separately because the 
reimbursement screens for maintenance 
dialysis treatments did not take them 
into account). 

B. Laboratory tests are subject to the 
normal coverage requirements. If the 
laboratory services are performed by a 
free-standing facility, it must meet the 
conditions of coverage for independent 
laboratories. 


50-18 ELECTRON MICROSCOPE 


The electron microscope has been 
used in the examination of biopsies for 
years and its efficacy, and therefore its 
Medicare coverage, is not being 
questioned. However, there also are 
other less expensive methods for 
examining biopsies which are normally 
adequate. The additional expense for 
the electron microscope is normally 
warranted only when distinguishing 
different types of nephritis from renal 
needle biopsies or when there is an 
uncertain diagnosis from the pathologist. 
When an uncertain diagnosis from the 
pathologists results from a less 
expensive method of examination, and 
an electron microscope examination is 
therefore necessary, both biopsy 
examinations are covered. Where the 
additional expense for an electron 
microscope examination is not 
warranted, program payment will be 
based upon the less costly methods of 
examining biopsies. 


50-19 PRONOUNCEMENT OF DEATH 


According to estabished legal 
principles, an individual is not 
considered deceased until there has 
been official pronouncement of death. 
An individual is therefore considered to 
have expired as of the time he is 
pronounced dead by a person who is 
legally authorized to make such a 
pronouncement, usually a physician. 
Reasonable and necessary medical 
services rendered up to and including 
pronouncement of death by a physician 
are covered diagnostic or therapeutic 
services. 


50-20 PAP SMEARS (Effective for pap 
smears performed on or after May 15, 
1978.) 


The pap smear is a diagnostic test 
which can show the absence or 
presence of one or more of the following 
conditions: trauma, infection, 
carcinogens, and viruses. The test is 
also frequently part of a routine physical 
examination; as such, it is not a covered 
Medicare service. A pap smear may be 
covered under the following conditions: 
(1) Previous cancer of the cervix, uterus, 
or vagina which has been or is presently 
being treated, (2) Previous abnormal pap 
smear, (3) Any abnormal findings of the 


vagina, cervix, uterus, ovaries, or 
adnexa, (4) Any significant complaint by 
the patient referrable to the female 
reproductive system, or (5) any signs or 
symptoms which might in the 
physician’s judgment reasonably be 
related to gynecologic disorder. 

In respect to number five (5) above, 
the intermediary's medical staff should 
determine whether in a particular case a 
previous malignancy at another site is a 
diagnostic indication for a pap smear so 
that the test would not be considered 
part of a routine screening. 

Cross-refer: HCFA 13-3, §§ 3101.5; 
HCFA 14-3, § 2070. 


50-21 MAMMOGRAMS 


(Effective for mammograms performed 
on or after May 15, 1978). 

A radiological mammogram is a 
covered diagnostic test under the 
following conditions: (1) A patient has 
distinct signs and symptoms for which a 
mammogram is indicated, (2) A patient 
has a history of breast cancer, or (3) A 
patient is asymptomatic but, on the 
basis of the patient's history and other 
factors the physician considers 
significant, the physician's judgment is 
that a mammogram is appropriate. 

Use of mammograms in routine 
screening of (1) asymptomatic women 
aged 50 and over, and (2) asymptomatic 
women aged 40 or over whose mothers 
or sisters have had the disease, is 
considered medically appropriate, but 
would not be covered for Medicare 
purposes. 

Cross-refer: HCFA 13-3, §§ 3101.5; 
HCFA 14-3, § 2070. 


50-22 CHALLENGE INGESTION 
FOOD TESTING 


(Effective for services performed on 
and after August 1, 1978). 

Challenge ingestion food testingisa - 
safe and effective technique in the 
diagnosis of food allergies. This 
procedure may be covered when it is 
used on an outpatient basis if it is 
reasonable and necessary for the 
individual patient. 

Challenge ingestion food testing has 
not been proven to be effective in the 
diagnosis of rheumatoid arthritis, 
depression, or respiratory disorders. 
Accordingly, its use in the diagnosis of 
these conditions is not reasonable and 
necessary within the meaning of section 
1862(a)(1) of the Medicare law, and no 
program payment may be made for this 
procedure when it is so used. 


50-23 HISTOCOMPATIBILITY 
TESTING 


(Effective for services performed on 
and after August 1, 1978). 
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Histocompatibility testing involves 
the matching or typing of the human 
leucocyte antigen (HLA). This testing is 
safe and effective when it is performed 
on patients: ' 

A. In preparation for a kidne 
transplant; 

B. In preparation for bone marrow 
transplant; 

C. In preparation for blood platelet 
transfusions (particularly where 
multiple infusions are involved); or 

D. Who are suspected of having 
ankylosing spondylitis. 

This testing is covered under 
Medicare when used for any of the 
indications listed in A, B, and C and if it 
is reasonable and necessary for the 
patient. 

It is covered for ankylosing 
spondylitis in cases where other 
methods of diagnosis would not be 
appropriate or have yielded 
inconclusive results. Request 


‘ documentation supporting the medical 


necessity of the test from the physician 
in all cases where ankylosing 
spondylitis is indicated as the reason for 
the test. 


50-24 HAIR ANALYSIS—NOT 
COVERED 


Hair analysis to detect mineral traces 
as an aid in diagnosing human disease is 
not a covered service under Medicare. 

The correlation of hair analysis to the 
chemical state of the whole body is not 
possible at this time, and therefore this 
diagnostic procedure cannot be 
considered to be reasonable and 
necessary under § 1862(a)(1) of the law. 


50-25 ESOPHAGEAL MANOMETRY 


(Effective for services performed on 
and after October 2, 1978). 

Esophageal manometry is covered 
under Medicare where it is determined 
to be reasonable and necessary for the 
individual patient. The major use of 
esophageal manometry is to measure 
pressure within the esophagus to assist 
in the diagnosis of esophageal pathology 
including aperistalsis, spasm, achalasia, 
esophagitis, esophageal ulcer, 
esophageal congenital webs, diverticuli, 
scleroderma, hiatus hernia, congenital 
cysts, benign and malignant tumors, 
hypermobility, hypomobility, and 
extrinsic lesions. Esophageal 
manometry is mostly used in difficult 
diagnostic cases and as an adjunct to X- 
rays and direct visualization of the 
esophagus (endoscopy) through the 
fiberscope. 
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50-26 DENTAL EXAMINATION 
PRIOR TO KIDNEY . 
TRANSPLANTATION 


Despite the “dental services 
exclusion” in § 1862(a)(12) of the Act 
(see Intermediary Manual, § 3162; 
Carriers Manual, § 2336), an oral or 
dental examination performed on an 
inpatient basis as part of a 
comprehensive workup-prior to renal 
transplant surgery is a covered service. 
This is because the purpose of the 
examination is not for the care of the 
teeth or structures directly supporting 
the teeth. Rather, the examination is for 
the identification, prior to a complex 
surgical procedure, of existing medical 
problems where the increased 
possibility of infection would not only 
reduce the chances for successful 
surgery but would also expose the 
patient to additional risks in undergoing 
such surgery. 

Such a dental or oral examination 
would be covered under Part A of the 
program if performed by a dentist on the 
hospital’s staff, or under Part B if 
performed by a physician. (When 
performing a dental or oral examination, 
a dentist is not recognized as a 
physician under § 1861(r) of the law.) 
(See Intermediary Manual, §§ 3020.2; 
Carriers Manual § 2020.3.) 


50-27 XENON SCAN 


(Effective for services performed on 
and after September 1, 1979). 

Program payment may be made for 
this diagnostic procedure which 
involves perfusion lung imaging with 133 
xenon. However, review for evidence of 
abuse which might include absence of 
reasonable indications, inappropriate 
sequence, or excessive number or kinds 
of procedures used in the care of 
individual patients. 


50-28 HOSPITAL AND SKILLED 
NURSING FACILITY ADMISSION 
DIAGNOSTIC PROCEDURES 


These instructions clarify the 
application of the reasonable and 
necessary payment exclusion to 
diagnostic procedures, such as chest X- 
rays, urinalysis, etc. provided to patients 
upon admission to a hospital or skilled 
nursing facility. 

The major factors which support a 
determination that a diagnostic 
procedure performed as part of the 
admitting procedure to a hospital or 
skilled nursing facility is reasonable and 
necessary are: 

A. The test is specifically ordered by 
the admitting physician (or a hospital or 
skilled nursing facility staff physician 
having responsibility for the patient 
where there is no admitting physician): 


i.e., it is not furnished under the 
standing orders of a physician for his 
patients; 

B. The test is medically necessary for 
the diagnosis or treatment of the 
individual patient's condition; and 

C. The test does not unnecessarily 
duplicate the same test performed on an 
outpatient basis prior to admissien or 
performed in connection with a recent 
hospital or skilled nursing facility 
admission. 

Where you have not already done so, 
consult with PROs to obtain information 
gathered by the PROs on a sample basis 
as to whether X-rays and diagnostic 
tests are being specifically ordered as 


_described under subsection (A). 


50-29 CYTOGENETIC STUDIES 


(Effective for services performed on 
and after October 1, 1979). 

The term cytogenetic studies is used 
to describe the microscopic examination 
of the physical appearance of human 
chromosomes. Medicare covers these 
tests when they are reasonable and 
necessary for the diagnosis or treatment 
of: (1) Genetic disorders (e.g., 
mongolism) in a fetus (See intermediary 
Manual, § 3101.13); (2) Failure of sexual 
development; or (3) Chronic 
myelogenous leukemia. 


50-30 NUCLEAR RADIOLOGY 
PROCEDURE 


(Effective for services performed on 
and after September 1, 1979). 

Nuclear radiology procedures, 
including nuclear examinations 
performed with mobile radiological 
equipment, are covered if reasonable 
and necessary for the individual patient. 
Although these procedures may not be 
widely used, they are generally 
accepted. Review claims for these 
procedures for evidence of abuse which 
might include absence of reasonable 
indications, inappropriate sequence, or 
excessive number or kinds of 
procedures used in the care of 
individual patients. 


50-31 EVOKED RESPONSE TESTS 


(Effective for services furnished on 
and after January 15, 1980). 

Evoked response tests, including brain 
stem evoked response and visual 
evoked response tests, are generally 
accepted as safe and effective 
diagnostic tools. These test measure 
brain responses to repetitive visual, 
click or other stimuli. Program payment 
may be made for these procedures. 


50-32 PERCUTANEOUS 
TRANSLUMINAL ANGIOPLASTY 
(PTA) IN THE TREATMENT OF 
ARTERIOSCLEROTIC OBSTRUCTIONS 
IN THE LOWER EXTREMITIES 
(EFFECTIVE FOR SERVICES 
PERFORMED ON AND AFTER MAY 15, 
1981.) 


This procedure involves inserting a 
balloon catheter into a narrow or 
occluded artery in order to recanalize 
and dilate the artery by inflating the 
balloon. PTA in the treatment of 
arteriosclerotic obstructions in the lower 
extremities—i.e., the iliac, femoral, and 
popliteal arteries—is a covered service. 


50-32.1 PERCUTANEOUS 
TRANSLUMINAL CORONARY 
ANGIOPLASTY (PTCA) IN THE 
TREATMENT OF STENOTIC LESIONS 
OF A SINGLE CORONARY ARTERY 
(EFFECTIVE FOR SERVICES 
PERFORMED ON AND AFTER 11-22- 
85.) 


PTCA, a percutaneous transluminal 
angioplasty procedure performed in the 
coronary artery, is covered for treatment 
of stenotic lesions of a single coronary 
artery for patients for whom the likely 
alternative treatment is coronary bypass 
surgery, and who have the following 
characteristics: 

Angina refractory to optimal medical 
management; 

Objective evidence of myocardial 
ischemia; and 

Lesions amenable to angioplasty. 


50-32.2 PERCUTANEOUS 
TRANSLUMINAL ANGIOPLASTY 
(PTA) IN THE TREATMENT OF 
STENOTIC LESIONS OF THE RENAI 
ARTERIES (EFFECTIVE FOR SERVICES 
PERFORMED ON AND AFTER MARCH 
21, 1983.) 


PTA in the treatment of stenotic 
lesions of the renal arteries is a covered 
procedure for a limited group of 
patients. This group comprises those 
patients in whom there is an inadequate 
response to a thorough medical 
management of symptoms and for whom 
surgery is the likely alternative. PTA for 
this group of patients is an alternative to 
surgery, not simply an addition to 
medical management. 


50-32.3 PERCUTANEOUS 
TRANSLUMINAL ANGIOPLASTY 
(PTA) IN THE TREATMENT OF 
OBSTRUCTIVE LESIONS OF THE 
AORTIC ARCH VESSELS—NOT 
COVERED 


PTA in the treatment of obstructive 
lesions of the aortic arch vessels, 
including the carotid, subclavian, and 
vertebral arteries, is excluded from 
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coverage. This treatment is a relatively 
new procedure whose safety and 
efficacy has not yet been established. 


50-32.4 PERCUTANEOUS 
TRANSLUMINAL ANGIOPLASTY 
(PTA) IN THE TREATMENT OF 
OBSTRUCTIVE LESIONS OF 
ARTERIOVENOUS DIALYSIS 
FISTULAS—NOT COVERED 


The use of PTA to dilate failing 
arteriovenous dialysis fistulas and 
shunts is excluded from coverage. This 
recent application of PTA has rarely 
been performed. More experience in 
controlled studies is needed to better 
define the safety and effectiveness of 
this procedure. 


50-33 UROFLOWMETRIC 
EVALUATIONS 


(Effective for services performed on 
and after January 1, 1980). 

Uroflowmetric evaluations (also 
referred to as urodynamic voiding or 
urodynamic flow studies) are covered 
under Medicare for diagnosing various 
urological dysfunctions, including 
bladder outlet obstructions. 


50-34 OBSOLETE OR UNRELIABLE 
DIAGNOSTIC TESTS 


(Effective for services performed on 
and after May 15, 1980). 

The following diagnostic tests should 
not be paid for routinely becaused they 
are obsolete and have been replaced by 
more advanced procedures. This listed 
tests may be paid for only if the medical 
need for the procedure is satisfactorily 
justified by the physician who performs 
it. Where a PSRO is responsible for 
reviewing the services for which 
payment is claimed, the determination 
that satisfactory justification of medical 
necessity exists is the PSRO’s 
responsibility. Where the services are 
not subject to PSRO review, the 
intermediary or carrier is responsible for 
determining that satisfactory medical 
justification exists: 

—amylase, blood isoenzymes, 
electrophoretic 

—chromium, blood 

—guanase, blood 

—=zinc sulphate turbidiaty, blood 

—skin test, cat scratch fever 

—skin test, lymphopathia venereur 

—circulation time, one test 

—cephalin flocculation 

—congo red, blood 

—hormones, adrenocorticotropin 
quantitative animal tests 

—hormones, adrenocorticotropin 
quantitative bioassay 

—thymol turbidity, blood 

—skin test, actinomycosis 

—skin test, brucellosis 

—skin test, psittacosis . 


—skin test, trichinosis 
—calcium, feces, 24-hour quantiative 
—starch, feces, screening 
—chymotrypsin, duodenal contents 
—gastric analysis pepsin 
—gastric analysis, tubeless 
—calcium saturation clotting time 
—capillary fragility test (Rumpel-Leede) 
—colloidal gold 

Effective for services performed on 
and after July 31, 1982, the following 
additional diagnostic tests are added: 


—Bendien’s test for cancer and 
tuberculosis 

—Bolen’s test for cancer 

—Rehfuss test for gastric acidity 


Effective for services performed on 
and after December 3, 1982, the 
following diagnostic test is added: 


—Serum seromucoid assay for cancer 
and other diseases 


50-35. SWEAT TEST 


(Effective for services performed on 
and after September 30, 1980). 

The sweat test is an important 
diagnostic tool in cystic fibrosis and 
may be covered when used for that 
purpose. Usage of the sweat test as a 
predictor of efficacy of sympathectomy 
in peripheral vascular disease in 
unproven and, therefore, is not covered. 


50-36 POSITRON EMISSION 
TRANSVERSE TOMOGRAPHY (PETT) 
SCANS—NOT COVERED 


Positron emission transverse 
tomography (PETT) scans are a new 
type of scanning system currently in the 
experimental stage of development. 
Since this is considered an experimental 
technology, no payment may be made 
under Medicare for such scans. 


50-37 NONINVASIVE TESTS OF 
CAROTID FUNCTION 


(Effective for services performed on 
and after November 15, 1980) 

Noninvasive tests of carotid function 
aid physicians in studying and 
diagnosing carotid disease. There are a 
variety of these tests which measure 
various anatomical and physiological 
aspects of carotid function, including 
pressure (systolic, diastolic, and pulse), 
flow, collateral circulation, and 
turbulence. 

For operational purposes it is useful.to 
classify noninvasive tests of.carotid 
function into direct and indirect tests; 
the direct tests examine the anatomy 
and physiology of the carotid artery, 
while the indirect tests examine 
hemodynamic changes in the disal beds 
of the carotid artery (the orbital and 
cerebral circulations). 

It is important to note that the names 
of these tests are not standardized. 
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Following are some of the acceptable 
tests, recognizing that this list is not 
inclusive and that determinations should 
be made by local medical consultants: 


DIRECT TESTS 


Carotid Phonoangiography 

Direct Bruit Analysis 

Spectral Bruit Analysis 

Doppler Flow Velocity 

Ultrasound Imaging including Real Time 
B-Scan and Doppler Devices 


INDIRECT TESTS 


Periorbital Directional Doppler 
Ultrasonography 

Oculoplethysmography 

Ophthalmodynamometry 


50-38 ENDOTHELIAL CELL 
PHOTOGRAPH 


(Effective for services rendered on 
and after August 19, 1983) 

Endothelial cell photography involves 
the use of a specular microscope to 
determine the endothelial cell count. It 
is used by ophthalmologists as a 
predictor of success of ocular surgery or 
certain other ocular procedures. 
Endothelial cell photography is a 
covered procedure under Medicare 
when reasonable and necessary for 
patients who meet one or more of the 
following criteria: 

1. Have slit lamp evidence of 
endothelial dystrophy (cornea guttata). 

2. Have slit lamp evidence of corneal 
edema (unilateral or bilateral). 

3. Are about to undergo a secondary 
intraocular lens implantation. 

4. Have had previous intraocular 
surgery and require cataract surgery. 

5. Are about to undergo a surgical 
procedure associated with a higher risk 
to corneal endothelium; ie., 
phacoemulsification, or refractive 
surgery. (See § 35-54 for excluded 
refractive procedures:) 

6. With evidence of posterior 
polymorphous dystrophy of the cornea 
or iridocorneal-endothelium syndrome. 

7. Are about to be fitted with 
extended wear contact lenses after 
intraocular surgery. 


50-39 TELEPHONE TRANSMISSION 
OF ELECTROENCEPHALOGRAMS 


Telephone transmission of 
electroencephalograms (EEGs) is 
covered as a physician's service or as 
incident to a physician’s service when . 
reasonable and necessary for the 
individual patient, under appropriate 
circumstances. The service is safe, and 
may save time and cost in sending EEGs 
from remote areas without special 
competence in neurology, neurosurgery, 
and electroencephalography, by 
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avoiding the need to transport patients 
to large medical centers for standard 
EEG testing. 

Telephone transmission of EEGs has 
been most helpful in the following 
clinical situations: 

A. Altered consciousness, such as 
stuporous, semicomatose, or comatose 
states; 

B. Atypical seizure variants in 
patients experiencing bizarre, 
distressing symptoms as seen with 
“spike and wave stupor” or other forms 
of seizure disorders; 

C. Diagnosis of a suspected 
intracranial tumor; 

D. Head injury, where a subdural 
hematoma may be identified; 

E. Headaches during the acute phase 
where, for instance, in migraine 
syndrome, abnormal responses may be 
seen. 

Telephonically transmitted EEGs 
should not be used for determining 
electrical inactivity (i.e., brain death), 
because of unavoidable signal 
interference. 


50-39.1 AMBULATORY 
ELECTROENCEPHALOGRAPHIC (EEG) 
MONITORING 


(Effective for services performed on or 
after June 12, 1984) 

Ambulatory or 24-hour 
electroencephalographic (EEG) 
monitoring is accomplished by a 
cassette recorder that continuously 
records brain wave patterns during 24 
hours of a patient's routine daily 
activities and sleep. The monitoring 
equipment consists of an electrode set, 
preamplifiers, and a cassette recorder. 
The electrodes attach to the scalp, and 
their leads are-connected to a recorder, 
usually worn on a belt. 

Ambulatory EEG monitoring is a 
diagnostic procedure for patients in 
whom a seizure diathesis is suspected 
but not defined by history, physical or 
resting EEG. Ambulatory EEG can be 
utilized in the differential diagnosis of 
syncope and transient ischemic attacks 
if not elucidated by conventional 
studies. Ambulatory EEG should always 
be preceded by a resting EEG. 

Ambulatory EEG monitoring is 
considered an established technique 
and covered under Medicare for the 
above purposes. 


50-40 STEREOTAXIC DEPTH 
ELECTRODE IMPLANTATION 


Stereotaxic depth electrode 
implantation prior to surgical treatment 
of focal epilepsy for patients who are 
unresponsive to anticonvulsant 
medications has been found both safe 
and effective for diagnosing resectable 
seizure foci that may go undetected by 


conventional scalp 
electroencephalographs (EEGs). 

The procedure employs thin wire 
electrodes which are implanted in the 
brain of the focal epileptic patient for 
EEG monitoring. By taking several 
readings during seizure activity, the 
location of the epileptic focus may be 
found, so that better informed decisions 
can be made regarding the surgical 
treatment of persons with intractable 
seizures, 


50-41 HUMAN TUMOR STEM CELL 
DRUG SENSITIVITY ASSAYS 


Human tumor stem cell drug 
sensitivity assays involve exposure of 
human tumor stem cell colonies grown 
in tissue culture to anticancer drugs and 
observing for cytotoxic effects. Their 
purpose is to screen potential anticancer 
drugs and predict the effects of these 
drugs on tumors of individual patients, 
to allow the selection of the most 
effective drug or drugs for that patient. 
Human tumor drug sensitivity assays 
are considered experimental, and 
therefore, not covered under Medicare 
at this time. 


50-42 AMBULATORY BLOOD 
PRESSURE MONITORING WITH 
FULLY AND SEMI-AUTOMATIC 
(PATIENT-ACTIVATED) PORTABLE 
MONITORS—NOT COVERED 


While ambulatory blood pressure 
monitoring in hypertensive patients 
using fully and semi-automatic (patient- 
activated) portable monitors is a safe 
and accurate means of measuring blood 
pressure, the clinical usefulness of the 
data obtained from such devices is not 
clearly established. Researchers and 
clinicians cite the need for 
standardization of instrumentation and 
further study of this technology to better 
ascertain its role in hypertensive 
therapy. Accordingly, program payment 
may not be made for the use of such 
devices at this time. 


50-43 DIGITAL SUBTRACTION 
ANGIOGRAPHY 


Digital subtraction angiography (DSA) 
is a diagnostic imaging technique that 
applies computer technology to 
fluoroscopy for the purpose of 
visualizing the same vascular structures 
observable with conventional 
angiography. Since the radiographic 
contrast material can be injected into a 
vein rather than an artery, the procedure 
reduces the risk to patients, and can be 
done on an outpaiient basis. Contractors 
should be alert to possible increases in 
utilization of DSA over conventional 
angiographic procedures, as well as to 
the fact that ordinarily patients should 


not require inpatient hospitalization 
solely to perform the procedure. 

Reimbursement for DSA should not 
exceed, and may be less than, that being 
paid for conventional angiographic 
techniques. (See HCFA Pub. 14-3, § 5242 
for reasonable charge instructions.) 


50-44 BONE (MINERAL) DENSITY 
STUDIES 


Effective for services rendered on or 
after March 4, 1983. 

Bone (mineral) density studies are 
used to evaluate disease of bone and/or 
the responses of bone diseases to 
treatment. The studies assess bone mass 
or density associated with such diseases 
as osteoporosis, osteomalacia, and renal 
osteodystrophy. Various single or 
combined methods of measurement may 
be required to: (a) diagnose bone 
disease; (b) monitor the course of bone 
changes with disease progression; or (c) 
monitor the course of bone changes with 
therapy. Bone density is usually studied 
by using photodensitometry, single or 
dual photon absorptiometry, or bone 
biopsy. 

The following bone (mineral) density 
studies are covered under Medicare: 

A. Single Photon Absorptiometry.—A 
non-invasive radiological technique that 
measures absorption of a 
monochromatic photon beam by bone 
material. The device is placed directly 
on the patient, uses a low dose of 
radionuclide, and measures the mass 
absorption efficiency of the energy used. 
It provides a quantitative measurement 
of the bone mineral of cortical and 
trabecular bone, and is used in 
assessing an individual's treatment 
response at appropriate intervals. 

Single photon absorptiometry is 
covered under Medicare when used in 
assessing changes in bone density of 
patients with osteodystrophy or 
osteoporosis when performed on the 
same individual at intervals of 6 to 12 
months. 

B. Bone Biopsy.—A physiologic test 
which is a surgical, invasive procedure. 
A small sample of bone (usually from 
the ilium) is removed, generally by a 
biopsy needle. The biopsy sample is 
then examined histologically, and 
provides a qualitative measurement of 
the bone mineral of trabecular bone. 
This procedure is used in ascertaining a 
differential diagnosis of bone disorders 
and is used primarily to differentiate 
osteomalacia from osteoporosis. 

Bone biopsy is covered under 
Medicare when used for the qualitative 
evaluation of bone no more than four 
times per patient, unless there is special 
special justification given. When used 
more than four times on a patient, bone 
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biopsy leaves a defect in the pelvis and 
may produce some patient discomfort. 

C. Photodensitometry.—{radiographic 
absorptiometry).—A noninvasive 
radiological procedure that attempts to 
assess bone mass by measuring the 
optical density of extremity radiographs 
with a photodensitometer, usually with 
a reference to a standard density wedge 
placed on the film at the time of 
exposure. This procedure provides a 
quantitative measurement of the bone 
mineral of cortical bone, and is used for 
monitoring gross bone change. 

The following bone (mineral) density 
study is not covered under Medicare: 

Dual Photon Absorptiometry.—A 
noninvasive radiological technique that 
measures absorption of a dichromatic 
beam by bone material. This procedure 
is not covered under Medicare because 
it is still considered to be in the 
investigational stage. 


50-45 LYMPHOCYTE MITOGEN 
RESPONSE ASSAYS 


For services performed on or after 
May 16, 1983. 

The lymphocyte mitogen response 
assay measures the immune response of 
patient peripheral blood lymphocytes. It 
is a covered test under Medicare when it 
is medically necessary to assess 
lymphocytic function in diagnosed 
immunodeficiency diseases and to 
monitor immunotherapy. 

It is not covered when it is used to 
monitor the treatment of cancer, 
because its use for that purpose is 
experimental. 


50-46 TRANSILLUMINATION LIGHT 
SCANNING, OR 
DIAPHANOGRAPHY—NOT 
COVERED 

While transillumination light 
scanning, or diaphanography, for use in 
detection of cancer and other diseases 
of the breast, appears safe, the 
usefulness of this instrumentation, when 
compared to existing modes of cancer 
and other breast disease detection, has 
not clearly been established. Further 
study of this technology is needed to 
determine its role in breast cancer 
diagnosis. Program payment may not be 
made for this procedure at this time. 


50-47 CARDIOINTEGRAM {CIG) AS 
AN ALTERNATIVE TO STRESS TEST 
OR THALLIUM STRESS TEST—NOT 
COVERED 


A cardiointegram device consists of a 
microcomputer which receives output 
from a standard electrocardiogram 
(EKG) and transforms it to produce a 
graphic representation of heart 
electrophysiologic signals. This 
procedure is used primarily as a 


. 


substitute for Exercise Tolerance 
Testing with Thallium Imaging in 
patients for whom a resting EKG may be 
inadequate to identify changes 
compatible with coronary artery 
disease. Because this device is still 
considered investigational pending 
additional data on its clinical efficacy / 
sensitivity and value as a diagnostic 
tool, program payment may not be made 
for its use at this time. 


50-48 PORTABLE HAND-HELD X- 
RAY INSTRUMENT 


(Effective for services performed on or 
after November 6, 1986.) 

This low intensity X-ray imaging 
device is a light weight portable hand- 
held instrument using a low level 
isotope as its penetrating energy source. 
It can picture any part of the human 
anatomy which can be inserted in the 
space between the energy source and 
the viewing mechanism. The device can 
be useful in making an immediate 
diagnosis in the following settings: 
isolated areas, accident scenes, sports 
events and emergency rooms. It is also 
useful in the following instances where 
fluoroscopy would ordinarily be used: 
localization of foreign bodies, selected 
surgical procedures and the evaluation 
of premature or low birth weight infants. 
The use of the portable hand-held X-ray 
instrument as an imaging device is 
covered under Medicare. It should be 
reimbursed as part of the physician's 
professional service, and no additional 
charge should be allowed. 


50-49 COMPUTER ENHANCED 
PERIMETRY 


(Effective for services rendered on or 
after February 15, 1984). 

Computer enhanced perimetry 
involves the use of a micro-computer to 
measure visual sensitivity at preselected 
locations in the visual field. It is a 
covered service when used in assessing 
visual fields in patients with glaucoma 
or other neuropathologic defects. 


50-50 DISPLACEMENT 
CARDIOGRAPHY 


Displacement cardiography, including 
cardiokymography and 
photokymography, is a noninvasive 
diagnostic test used in evaluating 
coronary artery disease. 

A. Cardiokymography.—{Effective for 
services rendered on or after October 
12, 1988). 

Cardiokymography is a covered 
service only when it is used as an 
adjunct to electrocardiographic stress 
testing in evaluating coronary artery 
disease and only when the following 
clinical indications are present: 
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¢ For male patients, atypical angina 
pectoris or nonischemic chest pain; or 

¢ For female patients, angina, either 
typical or atypical. 

B. Photokymography.—Not covered. 

Photokymography remains excluded 
from coverage. 


50-51 DIAGNOSTIC BREATH 
ANALYSES 


Diagnostic breath analyses are tests 
performed to measure either the 
hydrogen or carbon dioxide content of 
the breath after the ingestion of certain 
compounds. The analyses are performed 
to diagnose certain gastrointestinal 
disease states. 

The following breath test is covered: 

Lactose breath hydrogen to detect 
lactose malabsorption effective for 
services rendered on and after June 12, 
1984. 

The following breath tests are 
excluded from coverage: 

* Lactulose breath hydrogen for 
diagnosing small bowel bacterial 
overgrowth and measuring small bowel 
transit time, effective for services 
rendered on and after May 4, 1984. 

¢ 13CO, for diagnosing bile acid 
malabsorption, effective for services 
rendered on and after June 12, 1984. 

e 3CO, for diagnosing fat 
malabsorption, effective for services 
rendered on and after June 12, 1984. 


50-52 SEROLOGIC TESTING FOR A 
ACQUIRED IMMUNODEFICIENCY , 
SYNDROME {AIDS) 


(Effective for Services Performed on 
or after August 12, 1987.) 

Serologic testing is employed to detect 
antibodies to the AIDS virus, which is 
currently identified by the term “human 
immunodeficiency virus {HIV).” The 
virus originally was named “human T- 
cell lymphotropic virus, type II (HTFLV- 
III), a term that remains in common 
usage. 

Antibodies may be detected by a 
variety of immunoassay techniques, the 
most common being an enzyme linked 
immunosorbent assay {ELISA). When an 
assay is reactive on initial testing, it 
should be repeated.on the same 
specimen. A more specific test, 
(Western blot, immunoflzerescent 
assay) is usually performed following 
repeatedly reactive ELISA results. 

These tests may be covered when 
performed to help determine a diagnosis 
for symptomatic patients. They are not 
covered when furnished as part of a 
screening program for asymptomatic 


‘persons. 


NOTE: Two enzyme-linked 
immunosorbent assay {ELISA) tests that 
were conducted on the same specimen 
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must both be positive before Medicare 
will cover the Western blot test. 


50-53 FOOD ALLERGY TESTING 
AND TREATMENT—NOT COVERED 


(Effective for services furnished on or 
after October 31, 1988.) 

Effective October 31, 1988, sublingual 
intracutaneous and subcutaneous 
provocative and neutralization testing 
and neutralization therapy for food 
allergies are excluded from Medicare 
coverage because available evidence 
does not show that these tests and 
therapies are effective. This exclusion 
was published as a Final Notice in the 
Federal Register on September 29, 1988. 


55 DIALYSIS EQUIPMENT 


55-1 WATER PURIFICATION AND 
SOFTENING SYSTEMS USED IN 
CONJUNCTION WITH HOME 
DIALYSIS 


A. Water Purification Systems.— 
Water used for home dialysis should be 
chemically free of heavy trace metals 
and/or organic contaminants which 
could be hazardous to the patient. It 
should also be as free of bacteria as 
possible but need not be biologically 
sterile. Since the characteristics of 
natural water supplies in most areas of 
the country are such that some type of 
water purification system is needed, 
such a system used in conjunction with 
a home dialysis (either peritoneal or 
hemodialysis) unit is covered under 
Medicare. 

There are two types of water 
purification systems which will satisfy 
these requirements: 

Deionization.—The removal of 
organic substances, mineral salts or 
magnesium and calcium (causing 
hardness), compounds of fluoride and 
chloride from tap water using the 
process of filtration and ion exchange; 
or 

Reverse Osmosis.—The process used 
to remove impurities from tap water 
utilizing pressure to force water through 
a porous membrane. : 

Use of both a deionization unit and 
reverse osmosis unit in series, 
theoretically to provide the advantages 
of both systems, has been determined 
medically unnecessary since either 
system can provide water which is both 
chemically and bacteriologically pure 
enough for acceptable use in home 
dialysis. In addition, spare deionization 
tanks are not covered since they are 
essentially a precautionary supply 
rather than a current requirement for 
treatment of the patient. 

Activated carbon filters used as a 
component of water purification systems 
to remove unsafe concentrations of 


chlorine and chloramines are covered 
when prescribed by a physician. 
B. Water Softening System.—Except 


.as indicated below, a water softening 


system used in conjunction with home 
dialysis is excluded from coverage 
under Medicare as not being reasonable 
and necessary within the meaning of 

§ 1862(a)(1) of the law. Such a system, in 
conjunction with a home dialysis unit, 
does not adequately remove the 
hazardous heavy metal contaminants 
(such as arsenic) which may be present 
in trace amounts. 

A water softening system may be 
covered when used to pretreat water to 
be purified by a reverse osmosis (RO) 
unit for home dialysis where: 

¢ The manufacturer of the RO unit 
has set standards for the quality of 
water entering the RO (e.g., the water to 
be purified by the RO must be of a 
certain quality if the unit is to perform 
as intended); 

e The patient’s water is demonstrated 
to be of a lesser quality than required; 
and 

¢ The softener is used only to soften 
water entering the RO unit, and thus, 
used only for dialysis. (The softener 
need not actually be built into the RO 
unit, but must be an integral part of the 
dialysis system.) 

C. Developing Need When a Water 
Softening System is Replaced with a 
Water Purification Unit in an Existing 
Home Dialysis System.—The medical 
necessity of water purification units 
must be carefully developed when they 
replace water softening systems in 
existing home dialysis systems. A 
purification system may be ordered 
under these circumstances for a number 
of reasons. For example, changes in the 
medical community's opinions regarding 
the quality of water necessary for safe 
dialysis may lead the physician to 
decide the quality of water previously 
used should be improved, or the water 
quality itself may have deteriorated. 
Patients may have dialyzed using only 
an existing water softener previous to 
Medicare ESRD coverage because of 
inability to pay for a purification system. 
On the other hand, in some cases, the 
installation of a purification system is 
not medically necessary. Thus, when 
such a case comes to your attention, ask 
the physician to furnish the reason for 
the changes. Supporting documentation, 
such as the supplier’s recommendations 
or water analysis, may be required. All 
such cases should be reviewed by your 
medical consultants. 

Cross-refer: Intermediary Manual, 

§§ 3113, 3643 (item 1c); Carriers Manual, 
§§ 2100, 2100.2 2130, 2105 (item 1c); 
Hospital Manual, § 235. 
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55-2 PERIDEX CAPD FILTER SET— 
NOT COVERED 


The Peridex Filter Set is used by home 
continuous ambulatory peritoneal 
dialysis (CAPD) patients. The Peridex 
Filter Set is designed to provide sterile 
filtration during infusion of the dialysis 
solution in a beneficiary's peritoneal 
cavity; included in the filter set is a 
bacterial filter designed to block 
peritonitis-causing organisms and thus 
reduce the incidence of peritonitis. 

Based upon advice of our medical 
consultants, we have determined that 
the Peridex. CAPD Filter Set cannot be 
covered at this time by Medicare 
because it has not yet been shown to be 
safe and effective in preventing 
peritonitis. 


55-3 ULTRAFILTRATION MONITOR 


(Effective for services performed on 
and after July 11, 1983.) 

The Ultrafiltration Monitor is 
designed to reduce the clinical risks of 
overfiltration and underfiltration during 
hemodialysis. Overfiltration is the 
removal of too much fluid from body 
tissues and underfiltration is removal of 
too little fluid. 

Covered: Ultrafiltration and 
ultrafiltration monitoring as a 
component of hemodialysis has an 
established and critical role in 
maintaining the well-being of ESRD 
patients and is a covered service. The 
Ultrafiltration Monitor is covered under 
the Medicare program when it is used to 
calculate fluid rates for those recipients 
who present difficult fluid management 
problems. Determine the medical 
necessity of this device on a case-by- 
case basis. 

Not Covered: Ultrafiltration, 
independent of conventional dialysis, is 
considered experimental, and 
technology exclusively designed for this 
purpose is not covered under Medicare. 


60-3 WHITE CANE FOR USE BY A 
BLIND PERSON-NOT COVERED 


A white cane for use by a blind 
person is more in the nature of an 
identifying and self-help device rather 
than an item which makes a meaningful 
contribution in the treatment of an 
illness or injury. 


60-4 HOME USE OF OXYGEN 


A. General.-Medicare.coverage of 
home oxygen and oxygen equipment 
under the durable medical equipment 
benefit (§ 1861(s)(6)) will be considered 
reasonable and necessary on/y for 
patients with significant hypoxemia who 
meet the medical documentation, 
laboratory evidence and health 
conditions specified in subsections B, C 
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and D. This section also includes special 
coverage criteria for portable oxygen 
systems in subsection E. Special 
requirements for patients already 
covered under a program of home 
oxygen therapy as of September 30, 
1985, are described in subsection F. 
Finally, a statement on the absence of 
coverage of the professional services of 
a respiratory therapist under the DME 
benefit is included in subsection G. 

B. Medical Documentation.—Initial 
claims for oxygen services must include 
a short written statement from the 
attending physician indicating that other 
forms of treatment (e.g., medical and 
physical therapy directed at secretions, 
bronchospasm and infection) have been 
tried, have not been sufficiently 
successful, and oxygen therapy is still 
required. While there is no substitute for 
oxygen therapy, it is appropriate that 
each patient should receive optimum 
therapy before long-term home oxygen 
therapy is ordered. 

Initial claims for oxygen services 
must also be supported by medical 
documentation (separate documentation 
where electronic billing is used), such as 
a prescription, written by the patient's 
attending physician who has recently 
examined the patient {normally within a 
month of the start of therapy) that 
specifies: 

¢ A diagnosis of the disease requiring 
home use of oxygen; 

¢ The oxygen flow rate; and 

NOTE: All claims with flow rates of 
more than 2 liters per minute must be 
reviewed by a carrier's medical staff 
before payment can be made. 

¢ An estimate of the frequency, 
duration of use {e.g., 2 liters per minute, 
10 minuts per hour, 12-hours a day) and 
duration of need {e.g., 6 months or 
lifetime). 

NOTE: A prescription for “Oxygen 
PRN” or “Oxygen as needed” does not 
meet this last requirement. Neither 
provides any basis for determining if the 
amount of oxygen is reasonable and 
necessary for the patient. 

The attending physician may also 
specify the type of oxygen delivery 
system to be used {i.e., gas, liquid, or 
concentrator). If the type of system is 
specified, then the medical reasons for 
selecting that system over the 
alternative systems must also be 
specified. 

- New medical documentation written 
by the patient's attending physician 
must be submitted to the carrier in 
support of revised oxygen requirements 
when there has been a change in the 
patient's condition and need for oxygen 
therapy. 

‘Carriers are required to conduct 
periodic, continuing medical necessity 


review on patients whose conditions 
warrant these reviews and on patients 
with indefinite or extended periods of 
necessity as described in Carriers 
Manual, Part 3, § 4105.2B. Where 
indicated, carriers may also request 
documentation of the results of a repeat 
arterial blood gas or oximetry study. 
(See subsection C.) 

C. Laboratory Evidence.—Initial 
claims for oxygen therapy must also 
include the results of a blood gas study 
that has been ordered and evaluated by 
the attenting physician. This will usually 
be in the form of a measurement of the 
partial pressure of oxygen (PO2) in 
arterial blood. (See Carriers Manual, 
Part 3, § 2070.1 for instructions on 
clinical laboratory tests.) A 
measurement of arterial oxygen 
saturation obtained by ear or pulse 
oximetry, however, will also be 
acceptable when ordered and evaluated 
by the attending physician and 
performed under his or her supervision 
or when performed by a qualified 
provider or supplier of laboratory 
services. A DME supplier will not be 
considered a qualified provider or 
supplier of laboratory services for 
purposes of these guidelines. The 
conditions under which the laboratory 
tests are performed must be specified in 
writing and submitted with the initial 
claim, i.e., at rest, while sleeping, while 
exercising, on room air, or if while on 
oxygen, the amount, body position 
during testing, and similar information 
necessary for interpreting the evidence 
as specified by the carrier. 

The preferred sources of laboratory 
evidence are existing physician and/or 
hospital records that reflect the patient's 
medical condition. Since it is expected 
that virtually all patients who qualify for 
home oxygen coverage for the first time 
under these guidelines would have 


recently been discharged from a hospital 


where they submitted to arterial blood 
gas tests, the carrier should request that 
such test results be submitted in support 
of their initial claims for home oxygen. If 
more than one arterial blood gas test is 
performed during the patient's hospital 
stay, the test result obtained closest to 
the hospital discharge date would be the 
best evidence of the need for home 
oxygen therapy. Carriers may accept an 
attending physician's statement of 
recent hospital test results for a 
particular patient, where appropriate, in 
liew-of copies of actual hespital records. 
Subsequent blood gas tests that appear 
to duplicate the hospital test (e.g., where 
there is no reason to believe the 
patient's condition may have changed) 
should be denied as not medically 
reasonable and necessary. 
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A repeat arterial blood gas or 
oximetry study will normally be 
necessary only where evidence 
indicates that an oxygen recipient has 
undergone a major change relevant to 
home use of oxygen. For example, if the 
carrier has reason to believe that there 
has been a major change in the patient's 
physical condition {e.g., where there has 
been a significant increase in the 
amount of oxygen billed on a monthly 
basis) it may ask for documentation of 
the results of another blood gas or 
oximetry study. 

D. Health Conditions.—Coverage is 
available for patients with significant 
hypoxemia in the chronic stable state if: 
(1) the attending physician has 
determined that the patient has a health 
condition outlined in subsection D.1, (2) 
the patient meets the blood gas evidence 
requirements specified in subsection 
D.3, and (3) the patient has 
appropriately tried other alternative 
treatment measures without complete 
success. (See subsection B1.) 

1. Conditions for Which Oxygen 
Therapy May Be Covered.— 

¢ A severe lung disease, such as 
chronic obstructive pulmonary disease, 
diffuse interstitial lung disease, whether 
of known or unknown etiology; cystic 
fibrosis bronchiectasis; widespread 
pulmonary neoplasm; or 

¢ Hypoxia-related symptoms or 
findings that might be expected to 
improve with oxygen therapy. Examples 
of these symptoms and findings are 
pulmonary hypertension, recurring 
congestive heart failure due to chronic 
cor pulmonale, erythrocytosis, 
impairment of the cognitive process, 
nocturnal restlessness, and morning 
headache. 

2. Conditions for Which Oxygen 
Therapy Is Not Covered. — 

¢ Angina pectoris in the absence of 
hypoxemia. This condition is generally 
not the result of a low oxygen level in 
the blood and there are other preferred 
treatments. 

¢ Breathlessness without cor 
pulmonale or evidence of hypoxemia. 
Although intermittent oxygen use is 
sometimes prescribed to relieve this 
condition, it is potentially harmful and 
psychologically addicting. 

* Severe peripheral vascular disease 
resulting in clinically evident 
desaturation in one or more extremities. 
There is no evidence that increased PO: 
will improve the oxygenation of tissues 
with impaired circulation. 

¢ Terminal illnesses that do not affect 
the lungs. 

3. Covered Blood Gas Values.—tf the 
patient has a condition specified in 
subsection D.1., the carrier must review 
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the medical documentation and 
laboratory evidence that has been 
submitted for a particular patient (see 
subsections B and C) and determine if 
coverage is available under one of the 
three group categories outlined below: 

a. Group L—Except as modified in 
subsection d, coverage is provided for 
patients with significant hypoxemia 
evidenced by any of the following: 

(1) An arterial PO, at or below 55 mm 
Hg, or an arterial oxygen saturation at 
or below 88 percent, taken at rest, 
breathing room air. 

(2) An arterial PO, at or below 55 mm 
Hg, or an arterial oxygen saturation at 
or below 88 percent, taken during sleep 
for a patient who demonstrates an 
arterial PO, at or above 56 mm Hg, or an 
arterial oxygen saturation at or above 898 
percent, while awake; or a greater than 
normal fall in oxygen level during sleep 
(a decrease in arterial PO. more than 16 
mm Hg, or decrease in arterial oxygen 
saturation more than 5 percent] 
associated with symptoms or signs 
reasonably attributable to hypoxemia 
(e.g., impairment of cognitive processes 
and nocturnal restlessness or insomnia). 
In either of these cases, coverage is 
provided only for nocturnal use of 
oxygen. 

(3} An arterial PO, at or below 55 mm 
Hg or an arterial oxygen saturation at or 
below 88 percent, taken during exercise 
for a patient who demonstrates an 
arterial PO; at or above 56 mm Hg, or an 
arterial oxygen saturation at or above 89 
percent, during the day while at rest. In 
this case, supplemental oxygen is 

for during exercise if there is 
evidence the use of oxygen improves the 
hypoxemia that was demonstrated 
during exercise when the patient was 
breathing room air. 

b. Group I7.—Except as modified in 
subsection d, coverage is available for 
patients whose arterial PO: is 56-59 mm 
Hg or whose arteria} blood oxygen 
saturation is 89 percent, if there is 

vidence of: 


e 

(1) Dependent edema suggesting 
congestive heart failure; 

(2) “P” pulmonale on EKG (P wave 
greater than 3 mm in standard leads Il, 
Ill, or AVF); or 

(3) Erythrocythemia with a hematocrit 
greater than 56 percent. 

c. Group IIL—Except as modified in 
subsection d, carriers must apply a 
rebuttable presumption that a home 
program of oxygen use is not medically 
necessary for patients with arterial PO: 
levels at or above 60 mms Hg, or arterial 
blood oxygen saturation at or above 90 
percent. In order for claims im this 
category to be reimbursed, the carrier's 
reviewing physician would need to 
review any documentation submitted in 


rebuttal of this presumption and grant 
specific approval of the claims. It is 
expected that very few claims will be 
approved for c in this category. 

d. Variable Factors That May Affect 
Blood Gas Values.—in reviewing 
arterial PO, levels and the arterial 
oxygen saturation percentages specified 
in subsections D, 3, a, b and c, the 
calrier’s medical staff must take into 
account variations im oxygen 
measurements that may result from such 
factors as the patient's age, the altitude 
level, or the ee decreased oxygen 
carrying cap 

E. Portable che Systems.—A 
patient meeting the requirements 
specified below may qualify for 
coverage of a portable system 
either (1) by itself or, (2) to complement 


a stationary oxygen system A portable 


oxygen system is covered for a 
particular patient if: 

¢ The claim meets the requirements 
specified in subsections A-D, as 
appropriate; and 

¢ The medical documentation 
includes a description of the activities or 
exercise routine (e.g., amount and 
frequency of ambulation) that the 
patient undertakes on a regular basis, 
and that requires the portable system in 
the home. The documentation must 
describe the medical therapeutic 
purpose to be served by the portable 
system that cannot be met by a 
stationary system. 

F. Patients Covered Under a Program 
of Home Oxygen as of September 30, 
1965.—Patients whe have already been 
determined by the carrier to be covered 
under a program of home oxygen (either 
for stationary and portable systems or 
just a stationary system) as of 
September 30, 1965, must meet the 
following requirements in order to 
— to received coverage after that 

ate: 

1. Medical Need Already 
Established—Where the carrier has 
already received documentation of the 
medical need for oxygen services for 
such patients, as specified in 
subsections A-E, new documentation is 
not required regardless of when the 
existing documentation was submitted. 
However, the patient's continuing need 
for oxygen services must be periodically 
verified as specified in Carriers Manual, 
Part 3, § 4105.2. 

2. Medical Need Not Established.— 
Where documentation of the medical 
need for oxygen services for such 
patients, as specified in subsections A- 
E, has not submitted to the appropriate 
carrier, the following provisions will 
apply: 

a. Up to October 1, 1986.—The carrier 
will continue to reimburse for oxyger 


services furnished up to October 1, 1986. 
During this 12-month grace period, the 
carrier will continue to apply the local 
requirements in effect before October f, 
1985 and will continue to verify the 
patient's medical need for oxygen 
services according to the review 
procedures described in Carriers 
Manual, Part 3, § 4105.2. 

b. After October 1, 1986.—Except as 
provided in subsection c, the carrier wil? 
not reimburse for oxygen services 
furnished later than October 1, 1986 
uniess: 

¢ the documentation specified in 
subsections A-E is submitted to the 
carrier; and 

e the carrier makes a determination 
that the oxygen services are covered. 

c. Exception.—if the patient does not 
meet the criteria specified in subsections 
A-E, the carrier reimburses for oxygen 
services furnished after October 1, 1986 
only if: 

¢ There is a medical risk that the 
patient's condition could be complicated 
by his withdrawal from oxygen (e.g., 
where the patient has a physhological 
dependence on oxygen) and the 
attending physician certifies that there 
is a continuing medical need for the 
patient to receive oxygen; and 

e The carrier makes a determination 
that the services are covered. 

G. Respiratory Therapists.— 
Respiratory therapists’ services are not 
covered under the provisions for 
coverage of oxygen services under the 
Part B durable medical equipment 
benefit as outlined above. This benefit 
provides for coverage of home use of 
oxygen and oxygen equipment, but does 
not include a professional component in 
the delivery of such services. 

Cross-Refer: Intermediary Manual, 
Part 3, §§ 3113ff; Carriers Manual, Part 
3, §§ 21008f; § 60-9. 


60-5 POWER-OPERATED VEHICLES 
THAT MAY BE USED’AS 
WHEELCHAIRS 


Power-operated vehicles that may be 
appropriately used as wheelchairs are 
covered under the durable medical 
equipment provision. 

These vehicles have been 
appropriately used in the home setting 
for vocational rehabilitation and to 
improve the ability of chronically 
disabled persons to cope with normal 
domestic, vocational and social 
activities. They may be covered if a 
wheelchair is medically necessary and 
the patient is unable to operate a 
wheelchair manually. 

A specialist in physical medicine, 
orthopedic surgery, neuology, or 
rheumatology must provide an 
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evaluation of the patient's medical and 
physical condition and a prescription for 
the vehicle to assure that the patient 
requires the vehicle and is capable of 
using it safely. Where an intermediary 
determines that such a specialist is not 
reasonably accessible, e.g., more than 1 
day's round trip from the beneficiary's 
home, or the patient's condition 
precludes such travel, a prescription 
from the beneficiary's physician is 
acceptable. 

The intermediary's medical staff 
reviews all claims for a power-operated 
vehicle, including the specialists’ or 
other physicians’ prescriptions and 
evaluations of the patient's medical and 
physical conditions, to insure that all 
coverage requirements are met. 

Cross-refer: Intermediary Manual, 

‘Part 3, § 3643; see wheelchairs in § 60-9. 


60-6 SPECIALLY SIZED 
WHEELCHAIRS 


Payment may be made for a specially 
sized wheelchair even though it is more 
expensive than a standard wheelchair. 
For example, a narrow wheelchair may 
be required because of the narrow 
doorways of a patient's home or 
because of a patient's slender build. 
Such difference in the size of the 
wheelchair from the standard model is 
not considered a deluxe feature. 

A physician's certification or 
prescription that a special size is needed 
is not required where you can determine 
from the information in file or other 
sources that a specially sized 
wheelchair (rather than a standard one) 
is needed to accommodate the 
wheelchair to the place of use.or the 
physical size of the patient. 

To determine the reasonable charge in 
these cases, use the criteria set out in 
Carriers Manual, §§ 5022, 5022.1, 5200, 
and 5205, as necessary. 

Cross-refer: Intermediary Manual, - 

§§ 3113.2C, 3642.1, 3643 (item 3); 
Carriers Manual, §§ 2100.2c, 2105, 
4105.2, 5107; Hospital Manual, §§ 235.2c, 
420.1 (item 13). 


60-7 SELF-CONTAINED PACEMAKER 
MONITORS 


Self-contained pacemaker monitors 
are accepted devices for monitoring 
cardiac pacemakers. Accordingly, 
program payment may be made for the 
rental or purchase of either of the 
following pacemaker monitors when it is 
prescribed by a physician for a patient 
with a cardiac pacemaker: 

A. Digitial Electronic Pacemaker 
Monitor.—This device provides the 
patient with an instantaneous digital 
readout of his pacemaker pulse rate. Use 
of this device does not involve 
professional services.until there has 


been a change of five pulses (or more) 
per minute above or below the initial 
rate of the pacemaker; when such 
change occurs, the patient contacts his 
physician. 

B. Audible/Visible Signal Pacemaker 
Monitor.—This device produces an 
audible and visible signal which 
indicates the pacemaker rate. Use of this 
device does not involve professional 
services until a change occurs in these 
signals; at such time, the patient 
contacts his physician. 

NOTE: The design of the self- 
contained pacemaker monitor makes it 
possible for the patient to monitor his 
pacemaker periodically and minimizes 
the need for regular visits to the 
outpatient department of the provider. 

Therefore, documentation of the 
medical necessity for pacemaker 
evaluation in the outpatient department 
of the provider should be obtained 
where such evaluation is employed in 
addition to the self-contained 
pacemaker monitor used by the patient 
in his home. 

Cross-refer: § 50-1. 


60-8 SEAT LIFT 


Reimbursement may be made for the 
rental or purchase of a medically 
necessary seat lift when prescribed by a 


physician for a patient with severe 


arthritis of the hip or knee and patients 
with muscular dystrophy or other 
neuromuscular diseases when it has 
been determined the patient can benefit 
therapeutically from use of the device. 
In establishing medical necessity for the 
seat lift, the evidence must show that 
the item is included in the physician's 
course of treatment, that it is likely to 
effect improvement, or arrest or retard 
deterioration in the patient's condition, 
and that the severity of the condition is 
such that the alternative would be chair 
or bed confinement. 

Coverage of seat lifts is limited to 
those types which operate smoothly, can 
be controlled by the patient, and 
effectively assist a patient in standing 
up and sitting down without other 
assistance. Excluded from coverage is 
the type of lift which operates by a 
spring release mechanism with a 
sudden, catapult-like motion and jolts 
the patient from a seated to a standing 
position. Limit the payment for units 
which incorporate a recliner feature 
along with the seat lift to the amount 
payable for a seat lift without this 
feature. 

Cross Refer: Carriers Manual, § 5107. 


60-9... DURABLE MEDICAL . 
EQUIPMENT REFERENCE LIST. 


The durable medical equipment 


_ {DME} list which follows is designed to 
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facilitate your procesing of DME claims. 
This section is designed to be used as a 
quick reference tool for determining the 
coverage status of certain pieces of DME 
and especially for those items which are 
commonly referred to by both brand and 
generic names. The information 
contained herein is applicable (where 
appropriate) to all DME coverage 
determinations discussed in the DME 
portion of this manual. The list is 
organized into two columns. The first 
column lists alphabetically various 
generic categories of equipment on 
which national coverage decisions have 
been made by HCFA; and the second 
column notes the coverage status of 
each equipment category. 

In the case of equipment categories 
that have been determined by HCFA to 
be covered under the DME benefit, the 
list outlines the conditions of coverage 
that must be met if payment is to be 
allowed for the rental or purchase of the 
DME by a particular patient, or cross- 
refers to another section of the manual 
where the applicable coverage criteria 
are described in more detail. With 
respect to equipment categories that 
cannot be covered as DME, the list 
includes a brief explanation of why the 
equipment is not covered. This DME list 
will be updated periodically to reflect 
any additional national coverage 
decisions that HCFA may make with 
regard to other categories of equipment. 

When you receive a claim for an item 
of equipment which does not appear to 
fall logically into any of the generic 
categories listed, you have the authority 
and responsibility for deciding whether 
those items are covered under the DME 
benefit. These decisions must be made 
by each contractor based on the advice 
of its medical consultants, taking into 
account: 

¢ The general DME coverage 
instructions in the Carriers Manual, 
§ 2100ff and Intermediary Manual, 
§ 3113ff (see below for brief summary); 

¢ Whether the item has been 
approved for marketing by the Food and 
Drug Administration (FDA) (see Carriers 
Manual, § 2303.1 and Intermediary 
Manual, § 3151.1) and is otherwise 
generally considered to be safe and 
effective for the purpose intended; and 

¢ Whether the item is reasonable and 
necessary for the individual patient. 

As provided in the Carriers Manual, 

§ 2100.1, and Intermediary Manual, 
§ 3113.1, the term DME is defined as 
equipment which 

¢ Can withstand repeated use; i.é., 
could normally be rented, and used by. 
successive patients; 

¢ Is primarily and customarily used to 
serve a medical purpose; 
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Generally is not useful to a person in ¢ Is appropriate for use in a patient's 
the absence of illness or injuiry; and home. 


DURABLE MEDICAL EQUIPMENT REFERENCE LIST 
Coverage Status 


SE ee ee ee ee 
iti Deny—Environmental control equipment; not primarily medical in nature (§ 1861(n) of the Act). 
Alternating Pressure Pads, and Mattresses and Lambs | —Covered if patient has, or is highly susceptible to decubitus ulcers, and patient’s physician has 
specified that he will be supervising Its use in connection with his course of treatment.) 


) 
sd item; not primarily medical in nature (§ 1861(n) of the Act). 
Deny—comfort or convenience item; hygienic equipment; not primarily medical in nature (§ 1861(n) of the 


Act). 

Deny—institutional equipment: inappropriate for home use. 
Bed Baths (home type) «| Deny—hygienic equipment; not primarily medical in nature (§ 1661(n) of the Act). 
Bed Lifter (bed elevator) of the Act..... Deny—not primarily medical in nature (§ 1861(n). 
Bedboards Deny—not primarily medical in nature (§ 1861(n) of the Act). 

Cov;ered if.patient is bed confined. 

(See Hospital Beds, § 60-18.) 

..| Deny—not a hospital bed; comfort or convenience item; not primarily medical in nature (§ 1861(n) of the 


..| Deny—institutional ; Inappropriate for home use. 
..| (See Toilet Seats.) 

Deny—unsuitable for home use (See § 60-11.) 

Covered if patient meets certain conditions (See § 60-11.) 

Deny—education equipment; not primarily medical in nature (§ 1861(n) of the Act). 
id Tee eenciras beeetacaaameeindhic oa an 

not primarily medical in nature (§ 1861(n) of the Act). 
daprasihs meiee 1e0the of oe Act. 


floor (See Hospital Beds in § 60-18 for definition of “bed confinement.) 
l item; not primarily medical in nature (§ 1861(n) of the Act). 

Continuous Passive Motion devices are covered for patients who have received a total knee 
ee cen ee ee ee oe ; 
addition, coverage Is limited to that portion of the three week period following surgery during which 
device is used in the patient’s home. There is insufficient evidence to justify coverage of these 
for longer periods of time or for other applications. 

(See § 60-17.) 

Covered if patient’s condition impairs ambulation. 

..| (See Seat Lifts.) 

Deny—environmental control equipment; not primarily medical in nature (§ 1861(n) of the Act). 

opriate for home use (See § 35-41.) 
(See Self-Contained Pacemaker Monitor.) 
disposable supplies (§ 1861({n) of the Act). 
aad supply; not rental-type items (§ 1861(n) of the Act). 
«| Deny—(See Air Cleaners.) (§ 1861(n) of the Act). 

..| (See Hospital Beds (See § 60-18.) 

Deny—(See Air Cleaners and Air Conditioners.) (§ 1861(n) of the Act). 

Deny—convenience item; not primarily medical in nature (§ 1861(n) of the Act). 

..| Deny—convenience item; not primarily medical in nature (§ 1861(n) of the Act). 

Deny—physician instrument; i ite for patient use. 

Deny—not primarily medical in nature (§ 1861(n) of the Act). 

eusable supplies; not rental-type item (§ 1861(n) of the Act). 

Covered if oxygen is covered (See § 60-4.) 

.| Deny—nonreusable disposable items (§ 1861(n) of the Act). 

.| (See Medical Oxygen Reguiators.) 

.| (See IPPB Machines.) 

| (See Heating Pads.) 

(See Alternating Pressure Pads and Mattresses.) : 

.| Deny—self-help device; not primarily medical in nature (§ 1861(n) and 1862(a)(6) of the Act). 

: primarily medical in nature; personal comfort item (§ 1861(n) and 1862(a)(6) of the Act). 
Deny—environmental controt equipment; not primarily medical in nature (§ 1861(n) of the Act). 
Covered if the contractor's medical staff determines patient's medical condition is one for which the 

application of heat in the form of a heating pad is therapeutically effective. 

Covered if the contractor’s medical staff determines patient’s medical condition is one for which the 
application of heat in the form of a heat lamp is therapeutically effective. 

(See § 60-18.) 

.| (See Heating Pads.) 

(See Oxygen Humidifiers.) 

control equipment; not medical in nature (§ 1861(n) of the Act). 
a (See Patient Lifts.) 


supply; hygienic item (§ 1861(n) of the Act). 
Infusion —, avesensesssnsassevnoresssssenscesesssesnassemmeesssesssssseerenens} FOF @xtermal and implantable pumps, see § 60-14. If the pump is used with an enteral or parenteral 
nutritional therapy system, see $§ 65-10—65.10.2 for special coverage rules. 
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DURABLE MEDICAL EQUIPMENT REFERENCE List—Continued 


Injectors (hypodermic jet pressure powered devices for 
injection of insulin). 


Deny—effectiveness not adequately demonstrated. 
Covered if patient's ability to bre=*he is servefly impaired. 


.-| (See Ventilators.) 


supply, hygienic equipment (§ 1861(n) of the Act). 
alternating 


Deny—nonreusabie 
4 Covered under same conditions as 


Lymphedema Pumps (segmental and non-segmental ther- 
apy types). 


OI Dis iiiaiceeeaestestahanpngnclighicistacnasatiaiediciossndiiglseetita pti 


‘Parafin Bath Units (Portable)... Saddisbebson 
Paraffin Bath Units. (Standard) 


Deny—{See Pressure Leotards.) (§ 1861(n) of the Act). 
Covered (See § 60-16.) 


Deny—-personal comfort items; not primarily medical in nature (§§ 1861(n) and 1862(a)(6) of the Act). 

Covered only where hospital bed is medically necessary (Separate Charge for mattress 
should not be allowed where hospital bed with mattress is rented.) (See § 60-18.) 

Covered if patient's ability to breathe is severely impaired (See § 60-4.) 


exercise equipment; primarily for institutional use; in the home setting other devices (e.g., 
@ walker) satisfy the patient’s need. 


...| Covered if contractor's medical staff determines patient’s condition is sucti that periodic movement is 


Portable Oxygen Systems: 
1. Regulated (adjustable fow mae sidnchiaiigesidiaslocentibecssnencl 


necessary to effect improvement or to arrest or retard deterioration in his condition. 

Covered for mobilizing respiratory tract secretions in patients with chronic obstructive lung disease, 
chronic bronchitis, or emphysema, when patient or operator of powered percussor has received 
appropriate training by a physician or therapist, and no one competent to administer manual therapy is 
available. 


Covered under the conditions specified in § 60-4. Refer all claims to medical staff for this determination. 
Deny—emergency, first-aid, or precautionary equipment; essentially not therapeutic in nature. 


..| Covered when the patient has undergone a successful trial period of paraffin therapy ordered by a 


Portable Whirlpool Pumps 
Postural Drainage Boards condition... 


2 RS 2 Be Se ee J 


Physician and the patient's condition is expected to be relieved by long term use of this modality. 
Deny—environmental control equipment; not primarily medical in nature (§ 1861(n) of the Act). 


...-| Deny—not primarily medical in nature; personal comfort items (§§ 1861{n) and 1862(a)(6) of the Act). 
..| Covered if patient has a chronic pulmonary. 


Deny—emergency, first-aid, or precautionary equipment; essentially not therapeutic in nature. 
Deny—nonreusabie supply, not rentai-type item (§ 1861(n) of the Act). 
—os eT Monitoring pulse of homebound patient with or without a cardiac 


tee Womens) 
Sch ee eee 


Covered if the contractor's medical staff determines that the patient's condition is such that-there is a 
medical need for this item and it has been prescribed by the patient's physician in lieu of a wheelchair. 
Coverage jis limited to those rollabout chairs having casters of at least 5 inches in diameter and 
specifically designed to meet. the needs of ill, injured, or otherwise impaired individuals. Coverage is 
denied for the wide range of chairs with smaller casters as are found in general use in homes, offices, 
and institutions for many purposes not related to the care or treatment of ill or injured persons. This 
type is not primarily medical in nature. {§ 1861(n) of the Act). 

(See § 60-15.) 

Deny—not primarily medical in nature; personal comfort items (§§ 1861(n) and ae of the Aci). 

determination. 


..| Covered under the conditions specified in § 60-8. Refer all to medical staff for this 


Covered when prescribed by a physician for a patient with a cardiac pacemaker (see §§50-1C and 60-7). 


~..| Covered if the contractor's medical staft Staff determines patient has an infection or injury of the perineal area 


and the item has been prescribed by the patient's physician as a part of his planned regimen of 


‘Supply. 
equipment; not primarily medical in nature (§ 1861(n) of the Act). 
Deny—{See Elevators.) (§ 1861(n) of the Act). 
Deny—convenience item; not primarily medical in nature (§ 1861(n) of the Act). . 
These packs are covered under the same conditions as a heating pad (See Heating Pads.) 
Covered if the contractor's medical staff determines that the machine specified in the claim is medically 
required and appropriate for home use without technical or professional supervision. 
Deny (See Fabric Supports). (§ 1861(n) of the Act.) : 
Deny—nonreusable supply; not rental-type item (§ 1861(n) of the Act). 
Deny-tese we energerey communcaton Sats and ona sane & agnosie or Warapowe 


Samy cocicathies lait, ich toniiadh in ether’ &§ 188144 of the Act, 
Deny—not medical equipment (§ 1861{n) of the Act). 
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DURABLE MEDICAL EQUIPMENT REFERENCE LisSt—Continued 


60-11 HOME BLOOD GLUCOSE 
MONITORS 


There are several different types of 
blood glucose monitors which use 
reflectance meters to determine blood 
glucose levels. Medicare coverage of 
these devices varies, both with respect 
to the type of device and the medical 
condition of the patient for whom the 
device is prescribed. 

Reflectance colorimeter devices used 
for measuring blood glucose levels in 
clinical settings are not covered as 
durable medical equipment for use in 
the home, because their need for 
frequent professional recalibration 
makes them unsuitable for home use. 
However, some types of blood glucose 
monitors which use a reflectance meter 
specifically designed for home use by 
diabetic patients may be covered as 
durable medical equipment, subject to 
the conditions and limitations described 
below. 

Blood glucose monitors are meter 
devices which “read” color changes 
produced on specially-treated reagent 
strips by glucose concentrations in the 
patient's blood. The patient, using a 
disposable sterile lancet, draws a drop 
of blood, places it on a reagent strip and, 
following instructions which may vary 
with the device used, inserts it into the 
device to obtain a reading. Lancets, 
reagent strips and other supplies 
necessary for the proper functioning of 


Coverage Status 


ion). 


and the patient needs a trapeze bar to sit up because of 


change body position for other medical 


respiratory 
or to get in and out of bed. 


reasons, 
primarily medical in nature (§ 1861(n) of the Act). 
intractable Usi 


benefit justifying its cost. Where patient is not homebound but has such 


: ial th ti 
@ Condition, payment is restricted to the cost of 


the services elsewhere, e.g., an outpatient 


ee ee In all cases, refer claim to 


the device are also covered for patients 
for whom the device is indicated. Home 
blood glucose monitors enable certain 
patients to better control their blood 
glucose levels by frequently checking 
and appropriately contacting their 
attending physician for advice and 
treatment. Studies indicate that the 
patient's ability to carefully follow 
proper procedures is critical to obtaining 
satisfactory results with these devices. 
In addition, the cost of the devices, with 
their supplies, limits economical use to 
patients who must make frequent checks 
of their blood glucose levels. 
Accordingly, coverage of home blood 
glucose monitors is limited to patients 
meeting the following conditions: 

¢ The patient must be an insulin- 
treated diabetic; 

e There must be documentation by a 
physician of poor diabetic control, i.e., 
—widely fluctuating blood sugars before 

meal time; 

—frequent episodes of insulin reactions; 
or 

—evidence of frequent significant 
ketosis; 

e The patient's physician states that 
the patient is capable of being trained to 
use the particular device prescribed in 
an appropriate manner. In some cases, 
the patient may not be able to perform 
this function, but a responsible family 
member can be trained to use the 
equipment and monitor the patient to 


assure that the intended effect is 
achieved. This is permissible if the 
record is properly documented by the 
patient's physician; and 

¢ The device is designed for home 
rather than clinical use. 

The following devices are covered on 
or after December 26, 1984. 

There is also a blood glucose 
monitoring system designed especially 
for use by those with visual 
impairments. The monitors used in such 
systems are identical in terms of 
reliability and sensitivity to the 
standard blood glucose monitors 
described above. They differ by having 
such features as voice synthesizers, 
automatic timers, and specially designed 
arrangements of supplies and materials 
to enable the visually-impaired to use 
the equipment without assistance. 

These special blood glucose 
monitoring systems are covered under 
Medicare if the following conditions are 
met: 

¢ The patient and device meet the 
four conditions listed above for 
coverage of standard home blood 
glucose monitors; and 

¢ The patient's physician certifies 
that he or she has a visual impairment 
severe enough to require use of this 
special monitoring system. 

The additional features and 
equipment of these special systems 
justify a higher reimbursement amount 





than allowed for standard blood glucese 
monitors. Separately identify claims for 
such devices and establish a separate 
reim t amount for them. For 
those carriers using HCPCS, the 
procedure code and definition is: 
EO609—Blood Glucose Monitor—with 
special features (e.g., voice synthesizers, 
automatic timer, etc.). 


60-14 INFUSION PUMPS 


The following indications for 
treatment using infusion pumps are 
covered under Medicare: 

A. External infusion Pumps. 

(Effective for services performed on or 
after 9/26/84.) 

1. Iron Poisoning—When used in the 
administration of deferozamine for the 
treatment of acute iron poisoning and 
iron overload, only external infusion 
pumps are covered. 

2. Thromboembolic Disease—When 
used in the administration of heparin for 
the treatment of thromboembolic 
disease and/or pulmonary embolism, 
only external infusion pumps used in an 
institutional setting are covered. 

(NOTE: For end-state renal disease 
patients, see 60-1.) 

(Effective for services performed on or 
after 1/29/85.) 

3. Chemetherapy for Liver Cancer— 
The external chemotherapy infusion 
pump is covered when used in the 
treatment of primary hepatocellular 
carcinoma or colorectal cancer where 
this disease is unresectable or where the 
patient refuses surgical excision of the 
tumor. 

(Effective for services performed on or 
after 4/22/85.) 

4. Morphine for Intractable Cancer 
Pain—Morphine infusion via an external 
infusion pump is covered when used in 
the treatment of intractable pain caused 
by cancer (in either an inpatient or 
outpatient setting, including a hospice). 

Other uses of external infusion pumps 
are covered if the contractor's medical 
staff verifies the appropriateness of the 
therapy and of the prescribed pump for 
the individual patient. 

B. Implantable Infusion Pumps. 

(Effective for services performe 
after 9/26/84.) 

Chemotherapy for Liver Cancer.—The 
implantable infusion pump is covered 
for intra-arterial infusion of 5-FUdR for 
the treatment of liver cancer for patients 
with primary hepatocellular carcinoma 
or Duke's Class D colorectal cancer, in 
whom the matastases are limited to the 
liver, and where (1) the disease is 
unresectable or (2) where the patient 
refuses surgical of the tumor. 

NOTE: Payment may also be made for 
drugs necessary for the effective use of 
the pump, as long as the drug being used 


d on or 


with the pump is itself reasonable and 
necessary for the patient's treatment. 

The following indications for 
treatment using infusion pumps are not 
covered under Medicare: 

A. External infusion Pumps 

(Effective for services performed on or 
after 1/29/85.) 

Diabetes—The use of an external 
infusion pump for the subcutaneous 
infusion of insulin in the treatment of 
diabetes is not covered. 

B. Implantable Infusion Pump 

(Effective for services performed on or 
after 9/26/84.) 

Thromboembolic Disease.— 
According to the Public Health Service, 
there is insufficient published clinical 
data to support the safety and 
effectiveness of the heparin implantable 
pump. Therefore, the use of an 
implantable infusion pump for infusion 
of heparin in the treatment of recurrent 
thromboembolic disease is not covered. 

Other uses of the implanted infusion 
pump are currently under investigation 
by the Public Health Service and would 
still be considered experimental, and 
therefore not covered under Medicare. 


60-15 SAFETY ROLLER 


(Effective for claims adjudicated on or 
after 6/3/85.) 

“Safety roller” is the generic name 
applied to devices for patients who 
cannot use standard wheeled walkers. 
They may be appropriate, and therefore 
covered, for some patients who are 
obese, have severe neurological 
disorders, or restricted use of one hand, 
which makes it impossible to use a 
wheeled walker that does not have the 
sophisticated braking system found on 
safety rollers. 

In order to assure that payment is not 
made for a safety roller when a less 
expensive standard wheeled walker 
would satisfy the patient's medical 
needs, carriers will refer safety roller 
claims to their medical consultants. The 
medical consultant will determine 
whether some or all of the features 
provided in a safety roller are 
necessary, and therefore covered and 
reimbursable. If it is determined that the 
patient could use a standard wheeled 
walker, the charge for the safety roller 
will be reduced to the charge of a 
standard wheeled walker. 

Some obese patients who could use a 
standard wheeled walker if their weight 
did not exceed the walker’s strength and 
stability limits can have it reinforced 
and its wheel base expanded. Such 
modifications are routine mechanical 
adjustments and justify a moderate 
surc. In these cases the carrier will 
reduce the charge for the safety roller to 
the charge for the standard wheeled 
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walker plus the surcharge for 
modifications. 

In the case of patients with medical 
documentation showing severe 
neurological disorders or restricted use 
of one hand which makes it impossible 
for them to use a wheeled walker that 
does not have a sophisticated braking 
system, a reasonable charge for the 
safety roller may be determined without 
relating it to the reasonable charge for a 
standard wheeled walker. {Such 
reasonable charge.should be developed 
in accordance with the instructions in 
Medicare Carriers Manual §§ 5010 and 
5205.) 

Cross Refer: Carriers Manual 
§§ 2100ff., § 60-9. 


60-16 LYMPHEDEMA PUMPS. 


Non-segmental lymphedema pumps 
are currently covered under the 
Medicare program. Effective for services 
rendered on or after September 19, 1986 
segmental lymphedema pumps will also 
become a covered Medicare item. 

Lymphedema is the swelling of 
subcutaneous tissues in an affected 
body part due to the accumulation of 
excessive lymph fluid. It is a relatively 
uncommon, chronic condition which 
may be due to many causes; e.g., 
surgical removal of lymph nodes, post- 
radiation fibrosis, scarring of lymphatic 
channels onset of puberty (Milroy’s 
Disease), congenital anomalies, etc. 

Both the segmental and non- -segmental 
type pumps are appropriate for use in 
the home for the treatment of intractable 
lymphedema of the extremities. 
However, they may be covered only as a 
prescription item with appropriate 
physician oversight; i.e., physician 
evaluation of the patient's condition to 
determine medical necessity of the 
device, and suitable instruction in the 


. operation of the machine as to the 


pressure to be used and the frequency 
and duration of use. 
Cross Refer: § 60-9. 


60-17 CONTINUOUS POSITIVE 
AIRWAY PRESSURE (CPAP) 


(Effective for Claims Adjudicated on 
and After January 12, 1987.) 

CPAP is a non-invasive technique for 
providing low levels of air pressure from 
a flow generator, via a nose mask, 
through the nares. The purpose is to 
prevent the collapse of the 
oropharyngeal walls and the obstruction 
of airflow during sleep, which occurs in 
obstructive sleep apnea (OSA). The 
diagnosis of OSA requires 
documentation of at least 30 episodes of 
apnea, each lasting a minimum of 10 
seconds, during 6~7 hours of recorded 
sleep. The use of CPAP is covered under 
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Medicare when used in adult patients 
with moderate or severe OSA for whom 
surgery is a likely alternative to CPAP. 

Initial claims rust be supported by 
medical documentation (separate 
documentation where electronic billing 
is used), such as a prescription written 
by the patient's attending physician, that 
specifies: 

A diagnosis of moderate or severe 
obstructive sleep apnea, and 

Surgery is.a likely alternative. 

The claim must also certify that the 
documentation supporting a diaynosis of 
OSA {described above) is available. 

Cross Refer: § 60-9. 


60-18 HOSPITAL BEDS 


A. General Requirements for 
Coverage of Hospital Beds.—A 
physician's prescription, and such 
additional documentation as the 
contractors’ medical staffs may consider 
necessary, including medical records 
and physicians’ reports, must establish 
the medical necessity fora hospital bed 
due to one of the following reasons: 

¢ The patient's condition requires 
positioning of the body; e.g., to alleviate 
pain, promote good body alignment, 
prevent contractures, avoid respiratory 
infections, in ways not feasible in an 
ordinary bed; or 

¢ The patient's condition requires 
special attachments that cannot be fixed 
and used on an ordinary bed. 

B. Physician's Prescription—The 
physician's prescription, which must 
accompany the initial claim, and 
supplementing documentation when 
required, must establish that a hospital 
bed is medically necessary. If the stated 
reason for the need for a hospital bed is 
the patient's condition requires 
positioning, the prescription or other 
documentation must describe the 
_ medical condition, eg., cardiac disease, 
chronic obstructive pulmonary disease, 
quadriplegia or paraplegia, and also the 
severity and frequency of the symptoms 
of the conditien, that necessitates a 
hospital bed for positioning. 

If the stated reason for requiring a 
hospital bed is the patient's condition 
requires special attachments, the 
prescription must describe the patient's 
condition and specify the attachments 
that require a hospital bed. 

C. Variable Height Feature—in well 
documented cases, the contractors’ 
medical staffs may determine that a 
variable height feature of a hospital bed, 
approved for coverage under subsection 


height feature to assist the patient to 
ambulate by enabling the patient to 
place his or her feet on the floor while 
sitting on the edge of the bed; 

¢ Severe cardiac conditions. For those 
cardiac patients who are able to leave 
bed, but who must avoid the strain of 
“jumping” up or down; 

® Spinal cord injuries, including 
quadriplegic and paraplegic patients, 
multiple limb amputee and stroke 
patients. For those patients who are able 
to transfer from bed to a wheelchair, 
with or without help; or 

¢ Other severely debilitating diseases 
and conditions, if the variable height 
feature is required to assist the patient 
to ambulate. 

D. Electric Powered Hospital Bed 
Adjustments.—Electric powered 
adjustments to lower and raise head and 
foot may be covered when the 
contractor’s medical staff determines 
that the patient's condition requires 
frequent change in body position and/or 
there may be an immediate need for a 
change in position [i.e., no delay can be 
tolerated) and the patient can operate 
the controls and cause the adjustments. 
Exceptions may be made to this last 
requirement in case of spinal cord injury 
and brain damaged patients. 

E. Side Rails.—If the patient's 
condition requires bed side rails, they 
can be covered when an integral part of, 
or an accessory to, a hospital bed. 

Cross refer: Carriers Manual, § 5015.4. 


65 PROSTHETIC DEVICES 
65-1 HYDROPHILIC CONTACT 
LENSES 

Hydrophilic contact lenses are 
eyeglasses within the meaning of the 
exciusion in § 1862(a}(7) of the law and 
80 are not covered when used in the 
treatment of nondiseased eyes with 
spherical ametrophia, refractive 


. astigmatism, and/or corneal 


astigmatism. Payment may be made 
under the prosthetic device benefit, 
however, for hydrephilic contact lenses 
when prescribed for an aphakic patient. 

Contractors are authorized to accept 
an FDA letter of approval or other FDA 
published material as evidence of FDA 
approval. 

(See § 45-7 for coverage of a 
hydrophilic lens as a corneal bandage.) 

Cross-refer: Intermediary Manual, 
§§ 3110.3, 3170.4, 3151, and 3157; 
Carriers Manual, $§ 2130, 2320; Hospital 
Manual, §§ 228.3, 228.4, 260.1 and 260.7. 


65-2 ELECTRICAL CONTINENCE 
AID—NOT COVERED 
An electrical continence aid és a 


device consisting of a plastic plug, 
molded inte the shape of the patient's 


anal canal, which contains two 
implanted electrodes that are connected 
by. a wire to a small portable generator. 
An electrical current is produced which 
stimulates the anal musculature to cause 
a contraction sufficient to hold the plug 
in while allowing the patient to 
ambulate without incontinence. 

Electrical continence aids are in the 
experimental stage of development and 
there is no valid scientific 
documentation of their effectiveness and 
safety. Therefore, they are not covered 
under Medicare since they cannot be 
considered to be reasonable and 
necessary for the treatment of an ifiness 
or injury or to improve the functioning of 
a malformed bedy member as required 
by § 1862{a}(1) of the law. 


65-3 SCLERAL SHELL 


Scleral shell (or shield) is a catchall 
term for different types of hard scleral 
contact lenses. 

A scleral shell fits over the entire 
exposed surface of the eye as opposed 
to a corneal contact lens which covers 
only the central non-white area 
encompassing the pupil and iris. Where 
an eye has been rendered sightless and 
shrunken by inflammatory disease, a 
scleral shell may, among other things, 
obviate the need for surgical enucleation 
and prosthetic imptant and act to 
support the surrounding orbital tissue. 

In such a case, the device serves 
essentially as an artificial eye. In this 
situation, payment may be made for a 
scleral shell under § 1861{s)}{8) of the 
law. 

Scleral shells are occasionally used in 
combination with artifical tears in the 
treatment of “dry eye” of diverse 
etiology. Tears ordinarily dry at a rapid 
rate, and are continually replaced by the 
lacrimal gland. When the lacrimal gland 
fails, the half-life of artifical tears may 
be greatly prolonged by the use of the 
scleral contact lens as a protective 
barrier against the drying action of the 
atmosphere. Thus, the difficult and 
sometimes hazardous process of 
frequent installation of arifical tears 
may be avoided. The lens acts in this 
instance to substitute, in part, for the 
functioning of the diseased lacrimal 
gland and would be covered as a 
prosthetic device in the rare case when 
it is used in the treatment of “dry eye.” 

Cross-refer: HCFA-Pub. 13-3, 

§§ 3110.4, 3110.5; HCFA-Pub. 14-3, 

§§ 2130, 2133; HCFA-Pub. 10, $$ 210.4, 
211 

65-4 CAROTID SINUS NERVE 
STIMULATOR 


implanation of the carotid sinus nerve 
stimulator is indicated for relief of 





angina pectoris in carefully selected 
patients who are refractory to medical 
therapy and who after undergoing __ 
coronary angiography study either are 
poor candidates for or refuse to have 
coronary bypass surgery. In such.cases, 
Medicare reimbursement maybe made 
for this device and for the related 
services required for its implantation. 

However, the use of the carotid sinus 
nerve stimulator in the treatment of 
paroxysmal supraventricular 
tachycardia is considered 
investigational and is not in common 
use by the medical community. The 
device and related services in such 
cases cannot be considered as 
reasonable and necessary for the 
treatment of an illness or injury or to 
improve the functioning of a malformed 
body member as required by § 1862(a)(1) 
of the law. 

Cross-refer: HCFA-Pub. 13-3, § 3110.4; 
HCFA-Pub. 14-3, § 2130; HCFA-Pub. 10, 
§§ 210.4, 211 


65-5 ELECTRONIC SPEECH AIDS 


Electronic speech aids are covered 
under Part B as prosthetic devices when 
the patient has had a laryngectomy or 
his larynx is permanently inoperative. 
There are two types of speech aids. One 
operates by placing a vibrating head 
against the throat; the other amplifies 
sound waves through a tube which is 
inserted into the user’s mouth. A patient 
who has had radical neck surgery and/ 
or extensive radiation to the anterior 
part of the neck would generally be able 
to use only the “oral tube” model or one 
of the more sensitive and more 
expensive “throat contact” devices. 

Cross-refer: HCFA-Pub. 13-3, § 3110.4; 
HCFA-Pub. 14-3, § 2130; HCFA-Pub. 10, 
§ 228.4 


65-6 CARDIAC PACEMAKERS 


Cardiac pacemakers are covered as 
prosthetic devices under the Medicare 
program, subject to the conditions and 
limitations described in this section. 
While cardiac pacemakers have been 
covered under Medicare for many years, 
until recently there have been no 
specific guidelines for their implanation 
other than the general Medicare 
requirement that covered services be 
reasonable and necessary for the 
treatment of the condition. Services 
rendered for pacemaker implanations on 
or after the effective dates of this 
instruction are subject to the guidelines. 
of this section. 

These guidelines are based on certain 
assumptions regarding the clinical goals 
of pacemaker implantation. While some 
uses of pacemakers represent relatively 
certain or unambiguous usage, many 


others require considerable expertise 
and judgment. 

Consequently, the medical necessity 
for pacemaker implantation must be 
viewed in the context of the overall 
management of the particular patient. 
The appropriateness of such implants 
may be conditional on other diagnostic 
or therapeutic modalities having been 
undertaken. Although significant 
complications and adverse side effects 
of pacemakers are relatively rare, they 
cannot be ignored when considering the 
use of pacemakers for dubious medical 
conditions, or marginal clinical benefit. 

These guidelines zepresent current 
concepts regarding medical 
circumstances in which pacemaker 
implantation may be appropriate or 
necessary. As with other areas of 
medicine, advances in knowledge and 
techniques in cardiology are expected. 
Consequently, judgments about the 
medical necessity and acceptability of 
pacemaker implants can be expected to 
change, and instructions modified as 
more information becomes available. 

It should be noted that this instruction 
applies only to permanent, implanted 
pacemakers, and does not address the 
use of temporary, nonimplanted 
pacemakers. 

The two groups of conditions outlined 
below deal with the necessity for 
cardiac pacemaker implants for patients 
in general. These are intended as 
guidelines for Medicare contractors to 
use in assessing the medical necessity of 
claims for pacemaker implantation. As 
with other guidelines, final coverage 
determinations must take account of the 
circumstances of the particular claim, as 
well as factors such as the medical 
history of the individual patient. 
However, as a general rule, contractors 
may view the two groups of current 
medical concepts below as representing: 

Group I: Single-Chamber Cardiac 
Pacemakers—{A) conditions under 
which single-chamber pacemaker claims 
may be considered covered without 
further claims development; and (B) 
conditions under which single-chamber 
pacemaker claims would be denied 
unless further claims development 
shows that they fall into the covered 
category, or special medical 
circumstances exist sufficient to 
convince the contractor that the claim 
should be paid. 

Group II. Dual-Chamber Cardiac 
Pacemakers—{A) conditions under 
which dual-chamber pacemaker claims 
may be considered covered without 
further claims development, and (B) 
conditions under which dual-chamber 
pacemaker claims would be denied 
unless further claims development - 
shows that they fall-into the covered 
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categories for single-and dual chamber 
pacemakers, or special medical ; 
circumstances exist sufficient to 
convince the contractor that the claim 
should be paid. 

‘GROUP I: SINGLE-CHAMBER 
CARDIAC PACEMAKERS—Effective 
for services rendered on or after March 
16, 1983. 

A. COVERED. 

Conditions under which implantation 
of a cardiac pacemaker is generally 
considered acceptable or necessary, 
provided that the conditions are chronic 
or recurrent and not due to transient 
causes such as acute myocardial 
infarction, drug toxicity, or electrolyte 
imbalance. (In cases where there is a 
rhythm disturbance, if the rhythm 
disturbance is chronic or recurrent, a 
single episode of a symptom such as 
syncope or seizure is adequate to 
establish medical necessity.) 

1. Acquired complete (also referred to 
as third degree)-AV heart block. 

2. Congenital complete heart block 
with severe bradycardia (in relation to 
age), or significant physiological deficits 
or significant symptoms due to the 
bradycardia. 

3. Second degree AV heart block of 
Type II (i.e., no progressive prolongation 
of P-R interval prior to each blocked 
beat). 

4. Second degree AV heart block of 
Type I (i.e., progressive prolongation of 
P-R interval prior to each blocked beat) 
with significant symptoms due to 
hemodynamic instability associated 
with the heart block. 

5. Sinus bradycardia associated with 
major symptoms (e.g., syncope, seizures, 
congestive heart failure); or substantial 
sinus bradycardia (heart rate less than 
50) associated with dizziness or 
confusion. The correlation between 
symptoms and bradycardia must be 
documented, or the symptoms myst be 
clearly attributable to the bradycardia 
rather than to some other cause. 

6. In selected and few patients, sinus 
bradycardia of lesser severity (heart 
rate 50-59) with dizziness or confusion. 
The correlation between symptoms and 
bradycardia must be documented, or the 
symptoms must be clearly attributable 
to the bradycardia rather than to some 
other cause. 

7. Sinus bradycardia which is the 
consequence of long-term necessary 
drug treatment for which there is no 
acceptable alternative, when 
accompanied by significant symptoms 
(e.g., syncope, seizures, congestive heart 
failure, dizziness or confusion). The 
correlation between symptoms and 
bradycardia must be documented, or the 
symptoms must be clearly attributable 
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to the bradycardia rather than to some 
other cause. 

8. Sinus node dysfunction with or 
without tachyarrhythmias or AV 
conduction block—i.e., the bradycardia- 
tachycardia syndrome, sino-atrial block, 
sinus arrest—when accompanied by 
significant symptoms (e.g., syncope, 
seizures, congestive heart failure, 
dizziness or confusion). 

9. Sinus node dysfunction with or 
without symptoms when there are 
potentially life-threatening ventricular 
arrhythmias or tachycardia secondary to 
the bradycardia (e.g., numerous 
premature ventricular contractions, 
couplets, runs of premature ventricular 
contractions, or ventricular 
tachycardia). 

10. Bradycardia associated with 
- supraventricular tachycardia (e.g., atrial 
fibrillation, atrial flutter, or paroxysmal 
atrial tachycardia) with high degree AV 
block which is unresponsive to 
appropriate pharmacological 
management and when the bradycardia 
is associated with significant symptoms 
(e.g., syncope, seizures, congestive heart 
failure, dizziness or confusion). 

11. The occasional patient with 
hypersensitive carotid sinus syndrome 
with syncope due to bradycardia and 
unresponsive to prophylactic medical 
measures. 

12. Bifascicular or trifascicular block 
accompanied by syncope which is 
attributed to transient complete heart 
block after other plausible causes of 
syncope have been reasonably 
excluded. 

13. Prophylactic pacemaker use 
following recovery from acute 
myocardial infarction during which 
there was temporary complete (third 
degree) and/or Mobitz Type II second 
degree AV block in association with 
bundle branch block. 

14. In patients with recurrent and 
refractory ventricular tachycardia, 
“overdrive pacing” (pacing above the 
basal rate) to prevent ventricular 
tachycardia. 

Effective for services rendered on or 
after May 9, 1985. 

15. Second degree AV heart block of 
Type I with the QRS complexes 
prolonged. 

B. NOT COVERED—Additional 
claims development may be required. 

Conditions which, although used by 
some physicians as bases for permanent 
pacemaker implantation, are considered 
unsupported by adequate evidence of 
benefit and therefore should not 
generally be considered appropriate 
uses for single-chamber pacemakers in 
the absence of indications cited above. 
Contractors should review claims for 
pacemakers with these indications to 


4 


determine the need for further claims 
development prior to denying the claim. 
The object of such further development 
is to establish whether the particular 


claim actually meets the conditions in A. 


above. In claims where this is not the 
case or where such an event appears 
unlikely, the contractor may deny the 
claim. 

1. Syncope of undetermined cause. 

2. Sinus bradycardia without 
significant symptoms. 

3. Sino-atrial block or sinus arrest 
without significant symptoms. 

4. Prolonged R-R intervals with atrial 
fibrillation (without third degree AV 
block) or with other causes of transient 
ventricular pause. 

5. Bradycardia during sleep 

6. Right bundle branch block with left 
axis deviation (and other forms of 
fascicular or bundle branch block) 
without syncope or other symptoms of 
intermittent AV block. 

7. Asymptomatic second degree AV 
block of Type I unless the QRS 
complexes are prolonged or 
electrophysiological studies have 
demonstrated that the block is at or 
beyond the level of the His Bundle. 

GROUP II. DUAL-CHAMBER CARDIA 
PACEMAKERS—Effective for services 
tendered on or after May 9, 1985. 

A. COVERED. 

Conditions under which implantation 
of a dual-chamber cardiac pacemaker is 
considered acceptable or necessary in 
the general medical community unless 
conditions #1 and #2, Group II.B., are 
present: 

1. Patients in whom single-chamber 
(ventricular pacing) at the time of 
pacemaker insertion elicits a definite 
drop in blood pressure, retrograde 
conduction, or discomfort. 

2. Patients in whom the pacemaker 
syndrome (atrial ventricular. 
asynchrony), with significant symptoms, 
has already been experienced with a 
pacemaker that is being replaced. 

3. Patients in whom even a relatively 
small increase in cardiac efficiency will 
importantly improve the quality of life, 
e.g., patients with congestive heart 


failure despite adequate other medical _ 


measures. 
4. Patients in whom the pacemaker 
syndrome can be anticipatéd, e.g., in 
young and active people, etc. 
Dual-chamber pacemakers may also 
be covered for the conditions, as listed 
in Group LA. (Single-Chamber Cardia 
Pacemakers), if the medical necessity is 
sufficiently justified through adequate 
claims development. Expert physicians 
differ in their judgments about what 
constitutes appropriate criteria for dual- 
chamber pacemaker use. The judgment 
that such a pacemaker is warranted in 


the patient meeting accepted criteria 
must be based upon the individual 
needs and characteristics of that patient, 
weighing the magnitude and likelihood 
of anticipated benefits against the 
magnitude and likelihood of 
disadvantages to the patient. 

B. NOT COVERED. 

Whenever the following conditions 
(which represent overriding, 
contraindications) are present, dual- 
chamber pacemakers are not covered: 

1. Ineffective atrial contractions—e.g., 
chronic atrial fibrillation or flutter, or 
giant left atrium. 

2. Frequent or persistent 
supraventricular tachycardias, except 
where the pacemaker is specifically for 
the control of the tachycardia. 

3. A clinical condition in which pacing 
takes place only intermittently and 
briefly, and which is not associated with 
a reasonable likelihood that pacing 
needs will become prolonged, e.g., the 
occasional patient with hypersensitive 
carotid sinus syndrome with syncope 
due to bradycardia and unresponsive to 
prophylactic medical measures. 

4. Prophylactic pacemaker use 
following recovery from acute 
myocardial infarction during which 
there was temporary complete (third 
degree) and/or Type II second degree 
AV block in association with bundle 
branch block. 

Cross refer: HCFA Pub. 13-3, 

§§ 3101.4, 3110.4, HCFA Pub. 14-3, 
§ 2130; HCFA Pub. 10, §§ 210.4, 228.4. 


65-7 INTRAOCULAR LENSES (IOL's) 


An intraocular lens, or pseudophakos, 
is a hard artificial lens which may be 
implanted to replace the natural lens 
after cataract surgery. Intraocular lens 
implantation services, as well as the 
lens itself, may be covered if reasonable 
and nécessary for the individual. 
Implantation services may include 
hospital,.surgical, and other medical 
services, including pre-implantation 
ultrasound (A-scan) eye measurement of 
one or both eyes. 

The Food and Drug Administration 
(FDA) has classified IOL’s into the 
foilowing four categories, any of which 
may be covered: 

¢ Anterior chamber angle fixation 
lenses; 

¢ Iris fixation lenses; 

¢ Irido-capsular fixation lenses; and 

© Posterior chamber lenses 

Although the FDA still considers IOL’s 
investigational, their coverage under 
Medicare is an exception to the general 
policy not to cover experimental or 
investigational items or services. The 
exception is made because the 
Congress, recognizing the widespread 





use of IOL's, directed the FDA to study 
them without interfering with their 
availability to patients. 

Cross-refer: HCFA-Pub. 13-3, 
§§ 3110.4, 3151, 3157; HCFA-Pub. 14-3; 
§ 2130; HCFA-Pub. 10, § 228.4 


65-8 ELECTRICAL NERVE 
STIMULATORS 


Two general classifications of 
electrical nerve stimulators are 
employed to treat chronic intractable 
pain: peripheral nerve stimulators and 
central nervous system stimulators. 

A. Peripheral Nerve Stimulators.— 
Payment may be made under the 
prosthetic devices benefit for the 
following types of peripheral nerve 
stimulators: 

1.. Transcutaneous Electrical Nerve 
Stimulator (TENS).—This stimulator is 
attached to the surface of the patient's 
skin over the peripheral nerve to be 
stimulated. It may be applied in a 
variety of settings—in the patient's 
home, a physican’s office, or inan 
outpatient clinic. (See § 45-25 for an 
explanation of coverage of m: 
necessary supplies for the effective use 
of. bagrtes ) 

2. Implanted Peripheral Nerve 
Stimulator.—Use of this stimulator 
involves implantation of electrodes 
around a selected peripheral nerve. The 
stimulating electrode is connected by an 
insulated lead to a receiver unit which is 
implanted under the skin at a depth not 
greater then ¥% inch. Stimulation is 
induced by a generator connected to an 
antenna unit which is attached to the 
skin surface over the receiver unit. 
Implantation of electrodes requires 
surgery and usually necessitates an 
operating room. 

NOTE: Peripheral nerve stimulators 
may also be employed to assess a 
patient's suitability for continued 
treatment with an electric nerve 
stimulator. As explained in $ 35-46 such 
use of the stimulator would be covered 
as part of the total diagnostic service 
furnished to the beneficiary rather than 
asa i 

B. Central Nervous System 
Stimulators (Dorsai Column and Depth 
Brain Stimulators).—The implantation 
of central nervous system stimulators 
may be covered as therapies for the 
relief of chronic — pain, subject 
to the following condi 

1. Types of tution aid are 
two types of implantations covered by 
this instruction: 

a. Dorsal Column {Spinal Cord} 
Neurostimulation.—The surgical 
implantation of neurostimulator 
electrodes within the dura mater 
(endodural) or the percutaneous 


insertion of electrodes in the epidural 
space. 

b. Depth Brain Neurostimulation— - 
The stereotactic implantation of 
electrodes in the deep brain (e.g., 
thalamus and periaqueductal gray 
matter). 

2. Conditions for coverage.—No 
payment may be made for the 
implantation of column or depth 
brain stimulators or services and 
supplies related to such implantation, 
unless ai/ of the conditions listed below 
have been met: 

a. The implantation of the stimulator 
is used only as a late resort {if not a last 
resort) for patients with chronic 
ye ge pain; 

th respect to a., other treatment 
modalities (pharmacological, surgical, 
physical, or psychological therapies) 
have been tried and did not prove 
satisfactory, or are judged to be 
unsuitable or contraindicated for the 
given patient; 

c. Patients have undergone carefal 
screening, evaluation and diagnosis by a 
multidisciplinary team prior to 
implantation. (Such screening must 
include psychological, as well as 
physical evaluation); 

d. All the facilities, equipment and 
professional and support personnel . 
required for the proper diagnosis, 
treatment training and followup of the 
patient (including that required to 
satisfy condition c.), must be available; 
and 

e. Demonstration of pain relief with a 
temporarily implanted electrode 
precedes permanent implantation. 

Contractors may find it hetpful to 
work with PSROs to obtain the 
information needed to apply these 
conditions to claims. 

Cross-refer: HCFA Pub. 13-3, § 3110.4; 
§$§ 35-20, 35-27 


- 65-9 MECHANICAL/HYDRAULIC 


INCONTINENCE CONTROL DEVICES 


Mechanical/hydraulic incontinence 
control devices are accepted as safe and 
effective in the management of urinary 
incontinence in patients with permanent 
anatomic and neurologic dysfunctions of 
the bladder. Although the materials used 
and the success rate may vary 
somewhat from device to device, this 
class of devices achieves control of 
urination by either mechanical or 
hydraulic compression of the urethra. 
Such a device is covered when its use is 
reasonable and necessary for the 
individual patient. 

Implant electronic stimulators 
continue to be not covered. See Section 
65~11 (Bladder Stimulators 
(Pacemiakers}).--. - 

Cross-refer: HCFA.Pub. 13-3, § 3110.4. 
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65-10 ENTERAL AND PARENTERAL 
NUTRITIONAL THERAPY COVERED 
AS A PROSTHETIC DEVICE (Effective 
for items and'services furnished o on and 
after 07-11-84.) 


There are patients who, because of 
chronic iliness or trauma, cannot be 
sustained through oral feeding. These 
people must rely on either enteral or 
parenteral nutritional therapy, 
depending upon the particular nature of 
their medical condition. 

Coverage of nutritional therapy as a 
Part B benefit is provided under the 
prosthetic device benefit provision, 
which requires that the patient must 
have a permanently inoperative internal 
body organ or function thereof {see 
3110.4). Therefore, enteral and 
parenteral nutritional therapy is not 
covered under Part Bin situations 
involving temporary impairments. 
Coverage of such therapy, however, 
does not require a medical judgment 
that the impairment giving rise to the 
therapy will persist throughout the 
patient's remaining years. If the medical 
record, including the judgment of the 
attending physician, indicates that the 
impairment will be of long and 
indefinite duration, the test of 
permanence will be considered met. 

If the coverage requirements for 
enteral or parenteral nutritional therapy 
are met under the prosthetic device 
benefit provision, related supplies, 
equipment and nutrients are also 
covered under the conditions in the 
following paragraphs and § 3110.4. 

65-10.1 Parenteral Nutrition 
Therapy.—Daily parenteral nutrition is 
considered reasonable and: necessary 
for a patient with severe pathology of 
the alimentary tract which does not 
allow absorption of sufficient nutrients 
to maintain weight and strength 
commensurate with the patient's general 
condition. 

Since the slteiontary tract of such a 
patient does not function adequately, an 
indwelling catheter is placed 
percutaneously in the subclavian vein 
and then advanced into the supeiror 
vena cava where intravenous infusion of 
nutrients is given for part of the day. 
The catheter is then plugged by the 
patient until the next infusion. Following 
a period of hospitalization, which is 
required to initiate parenteral nutrition 
and to train the patient in catheter care, 
solution preparation, and infusion 
technique, the parenteral! nutrition can 
be provided safely and effectively in the 
patient's home by nonprofessional 
persons who have undergone special 
training. However, such persons cannot ' 
be reimbursed for their services, nor is 
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reimbursement available for any 
services furnished by nonphysician 
professionals except as services 
furnished incident to a physician's 
service. 

For parenteral nutrition therapy to be 
covered under Part B, the claim must 
contain a physician's written order or 
prescription, and sufficient medical 
documentation to permit an independent 
conclusion that the requirements of the 
prosthetic device benefit are met and 
that parenteral nutrition therapy is 
medically necessary. An example of a 
condition that would typically qualify 
for coverage is a massive small bowel 
resection resulting in severe nutritional 
deficiency in spite of adequate oral 
intake. However, coverage of parenteral 
nutrition therapy for this and any other 
condition must be approved on an 
individual, case-by-case basis initially 
and at periodic intervals of no more 
than 3 months by the carrier’s medical 
consultant or specially trained staff, 
relying on such medical and other 
documentation as the carrier may 
require. If the claim involves an infusion 
pump, sufficient evidence must be 
provided to support a determination of 
medical necessity for the pump. Program 
reimbursement for the pump will be 
based on the reasonable charge for the 
simplest model that meets the medical 
needs of the patient as established by 
medical documentation (see § 3113.2B). 

Nutrient solutions for parenteral 
therapy are routinely covered. However 
Medicare will pay for no more than one 
months supply of nutrients at any one 
time. Reimbursement for the nutrients is 
based on the reasonable charge for the 
solution components unless the medical 
record, including a signed statement 
from the attending physician, 
establishes that the beneficiary, due to 
his physical or mental state, is unable to 
safely or effectively mix the solution 
and there is no family member or other 
person who can do so. Payment will be 
on the basis of the reasonable charge for 
more expensive pre-mixed solutions 
only under the latter circumstances. 

65-10.2 Enteral Nutrition Therapy.— 
Enteral nutrition is considered 
reasonable and necessary for a patient 
with a functioning gastrointestinal tract 
who, due to pathology to or nonfunction 
of the structures that normally permit 
food to reach the digestive tract, cannot 
maintain weight and strength 
commensurate with his or her general 
condition. Enteral therapy may be given 
by nasogastric, jejunostomy, or 
gastrostomy tubes, and can be provided 
safely and effectively in the home by 
nonprofessional persons who have 
undergone special training. However, 


such persons cannot be reimbursed for 
their services, nor is reimbursement 
available for any services furnished by 
nonphysician professionals except as 
services furnished incident to a 
physician's service. 

Typical examples of conditions that 
would qualify for coverage are head and 
neck cancer with reconstructive surgery, 
and central nervous system disease 
leading to interference with the 
neuromuscular mechanisms of ingestion 
of such severity that the beneficiary 
cannot be maintained with oral feeding. 
However claims for Part B coverage of 
enteral nutrition therapy for these and 
any other conditions must be approved 
on an individual, case-by-case basis. 
Each claim must contain a physician's 
written order or prescription, and 
sufficient medical documentation (e.g., 
hospital records, clinical findings from 
the attending physician, etc.) to permit 
an independent conclusion that the 
patient’s condition meets the 
requirements of the prosthetic device 
benefit and that enteral nutrition 
therapy is medically necessary. Allowed 
claims are to be reviewed at periodic 
intervals of no more than 3 months by 
the contractor’s medical consultant or 
specially trained staff, and additional 
medical documentation considered 
necessary should be obtained as part of 
this review. 

Medicare will pay for no more than 
one months supply of enteral nutrients 
at any one time. 

If the claim involves a pump, it must 
be supported by sufficient medical 
documentation to establish that the 
pump is medically necessary, i.e., 
gravity feeding is not satisfactory due to 
aspiration, diarrhea, dumping syndrome, 
etc. Program reimbursement for the 
pump will be based on the reasonable 
charge for the simplest model that meets 
the medical needs of the patient as 
established by medical documentation 
(see $§ 3113.2). 

65-10.3 Nutritional 
Supplementation.—Some patients 
require supplementation of their daily 
protein and caloric intake. Nutritional 
supplements are often given as a 
medicine between meals to boost 
protein-caloric intake or the mainstay of 
a daily nutritional plan. Nutritional 
supplementation is not covered under 
Medicare Part B. 


65-11 BLADDER STIMULATORS 
(PACEMAKERS)—NOT COVERED 


There are a number of devices 
available to induce emptying of the 
urinary bladder in patients who cannot 
void by using electrical current to force 
the muscles of the bladder to contract. 
These devices (commonly known as 


« 


bladder stimulators or pacemakers) are 
characterized by the implantation of 
electrodes in the wall of the bladder, the 
rectal cones, or the spinal cord. While 
these treatments may effectively empty 
the bladder, the issue of safety involving 
the initiation of infection, erosion, 
placement, and material selection has 
not been resolved. Further, some 
facilities previously using electronic 
emptying have stopped using this 
method due to the pain experienced by 
the patient. 

The use of spinal cord electrical 
stimulators, rectal electrical stimulators 
(including the Continaid), and bladder 
wall stimulators (including the Mentor 
Bladder Pacemaker) cannot be 
considered reasonable and necessary. 
Therefore, no program payment may be 
made for these devices or for their 
implantation. 


65-13 PHRENIC NERVE 
STIMULATOR 


The implantation of a phrenic nerve 
stimulator is covered for selected 
patients with partial or complete 
respiratory insufficiency. 

The phrenic nerve stimulator provides 
electrical stimulation of the patient's _ 
phrenic nerve to contract the diaphragm 
rhythmically and produce breathing in 
patients who have hypoventilation—a 
state in which an abnormally low 
amount of air enters the lungs. The 
device has been used successfully to 
treat hypoventilation caused by a 
variety of conditions, including 
respiratory paralysis resulting from 
lesions of the brain stem and cervical 
spinal cord and chronic pulmonary 
disease with ventilatory insufficiency. 
The phrenic nerve stimulator is intended 
to be an alternative to management of 
patients with respiratory insufficiency 
who are dependent upon the usual 
therapy of intermittent or permanent use 
of a mechanical ventilator as well as 
maintenance of a permanent 
tracheotomy stoma. 

However, an implanted phrenic nerve 
stimulator can be effective only if the 
patient has an intact phrenic nerve and 
diaphragm. Moreover, nerve injury may 
occur during the surgical procedure and 
if sufficient injury is incurred, the device 
will not prove useful to the patient. 
Consequently, it is possible for such a 
device to be indicated for a patient but, 
due to injury sustained during implant, 
fail to assist the patient, resulting in a 
return to the use of mechanical 
ventilation. 


65-14 COCHLEAR IMPLANTATION 


(Effective for services performed on 
and after October 1, 1986.) 





As cochlear implant device is an 
electronic instrument, part of which is 
implanted surgically to stimulate 
auditory nerve fibers, and part of which 
is worn or carried by the individeal to 
capture and amplify sound. Cochlear 
implant devices are available in single 
channel and multi-channel models. The 
purpose of implanting the device is to 
provide an awareness end identification 
of sounds and to facilitate 
communication for persons who are 
profoundly hearing impaired. 

Medicare coverage is provided only 
for those patients who meet ali of the 
following selection guidelines: 

1. Diagnosis of total sensorineural 
deafness that cannot be mitigated by 
use of a hearing aid in patients whose 
auditory cranial nerves are stimulable. 

2. Cognitive ability to use auditory 
clues and a willingness to undergo an 
extended program of rehabilitation. 

3. Post-lingual deafness. 

4. Adulthood {at least 18 years of age). 

5. Freedom from middle ear infection, 
an accessible cochlear lumen that is 
structurally suited to implantation, and 
freedom from lesions in the auditory 
nerve and acoustic areas of the central 
nervous system. 

6. No contraindications to surgery. 


65-15 ARTIFICIAL HEARTS AND 
RELATED DEVICES—NOT COVERED 


There are several devices either in use 
or under development which replace all 
or part of the human heart, or assist the 
heart in performing its pumping function. 
Artificial hearts are considered © 
investigational and not covered under 
Medicare either when used as a 
permanent replacement for a human 
heart, or when used as temporary life- 
support systems {i.e., until a human 
heart becomes available for transplant). 

Also, ventricular assist devices used 
as temporary life-support systems are 
also considered investigational and not 
covered under the Medicare program. 


65-16 TRACHEOSTOMY SPEAKING 
VALVE 


A trachea tube has been determined 
to satisfy the definition of a prosthetic 
device, and the tracheostomy speaking 
valve is an “add on” to the trachea tube 
which may be considered a medically 
necessary accessory that enhances the 
function of the tube. In other words it 
makes the system a better prothesis. As 
such, a tracheostomy speaking valve is 
covered as an element of the trachea 
tube which makes the tube more 


effective. 


70 BRACES—TRUSSES—ARTIFICIAL 
LIMBS AND EYES 


70-1 CORSET USED AS A HERNIA 
SUPPORT 


A hernia support (whether in the form 
of a corset or truss) which meets the 
definition of a brace is covered under 
Part B under § 1861{s){9) of the law. 

Cross-refer: Intermediary Manual, 

§ 3110.5; Carriers Manual, § 2133; 
Hospital Manual, § 228.5 


70-2 SYKES HERNIA CONTROL 


Based on professional advice it has 
been determined that the Sykes Hernia 
Control [a spring-type, “U-shaped,” 
strapless truss) is not functionally more 
beneficial than a conventional truss. 
Make program reimbursement for this 
device only when an ordinary truss 
would be covered. [Like all trusses, it is 
only of benefit when dealing with a 
reducible hernia). Thus, where a charge 
for this item is substantially in excess of 
that which would be reasonable for a 
conventional truss used for the same 
condition, base reimbursement on the 
reasonable charges for the conventional 
truss. 

Cross-refer: Intermediary Manual, 

§ 3110.5; Carriers Manual, § 2133; 
Hospital Manual, § 228.5 


70-3 PROSTHETIC SHOE 


A prosthetic shoe (a device used when 
all or a substantial portion of the front 
part of the foot is missing) can be 
covered as a terminal device; i.e., a 
structural supplement replacing a totally 
or substantially absent hand or foot. The 
coverage of artificial arms and legs 
includes payment for terminal devices 
such as hands or hooks even though the 
patient may not require an artificial 
limb. The function of the prosthetic shoe 
is quite distinct from that of excluded 
orthopedic shoe and supportive foot 
devices which are used by individuals 
whose feet, although impaired, are 
essentially intact. (Section 1862{a)}{8) of 
the Act excludes payment for orthopedic 
oo or other supportive devices for the 

eet) 

Cross-refer: Intermediary Manual, 

§ 3110.5; Carriers Manual, § 2133; 
Hospital Manual, § 228.5 


80 PATIENT EDUCATION 
PROGRAMS 


81-1 INSTITUTIONAL AND HOME 
CARE PATIENT EDUCATION 
PROGRAMS 

While the law does not specifically 
identify patient education programs as 


programs 
furnished by providers of services {i.e. 
hospitals, SNFs, HHAs, and OPT 
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providers) to the extent that the 
programs are appropriate, integral parts 
in the rendition of covered services 
which are reasonable and necessary for 
the treatment of the individual's iliness 
or injury. For example, educational 
activities carried out by nurses-teaching 
patients to give themselves injections, 
follow prescribed diets, administer 
colostomy care, administer medical 
gases, and carry out other inpatient care 
activities—may be reimbursable as a 
part of covered routine nursing care. 
Also, the teaching by an occupational 
therapist of compensatory techniques to 
improve a patient’ s level of 
independence in the activities of daily 
living may be reimbursed as a part of 
covered occupational therapy. Similarly, 
the instruction of a patient in the 
carrying out of a maintenance program 
designed for him by a physical therapist 
may be reimbursed as part of covered 
physical therapy. 

However, where the educational 
activities are not closely related to the 
care and treatment of the patient, such 
as programs directed toward instructing 
patients or the public generally in 
preventive health care activities, 
reimbursement cannot be made since 
the law limits Medicare payment to 
covered care which is reasonable and 
necessary for the treatment of an iliness 
or injury. For example, programs 
designed to prevent illness by 
instructing the general public in the 
importance of good nutritional habits, 
exercise regimens, and good hygiene are 
not reimbursable under the program. 


90 NURSING SERVICES 


90-1 HOME HEALTH VISITS TO A 
BLIND DIABETIC 


Many individuals who are blind and 
require daily insulin for the control of a 
diabetic condition are able to administer 
their injections without assistance {other 
than possibly that which may be 
furnished by family members or friends). 
There are organizations which 
encourage and train blind diabetics, 
both to fill their own syringes and to 
inject themselves. There are also a 
number of devices available for blind 
individuals to fill their syringes 
accurately. However, the individuals 
who may need assistance with prefilling 
their syringes may also require periodic 
observation and evaluation, even though 
their diabetes is fairly stabilized. In such 
cases, probably few in number, home 
health services may be required for this 


purpose. 
To qualify for home health benefits, a 

blind diabetic must be confined to his 

home, under the care of a physician, and 
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a need of either skilled nursing services 
on an intermittent basis or physical 
therapy or speech therapy. Effective July 
1, 1981, a person may qualify for home 
health benefits based on his or her need 
for skilled nursing services on an 
intermittent basis, physical therapy, 
speech therapy, or occupational therapy. 
Effective December 1, 1981, occupational 
therapy is eliminated as a basis for 
entitlement to home health services. 
However, if a person has otherwise 
qualified for home health services 
because of the need for skilled nursing 
care, physical therapy or speech 
therapy, the patient's eligibility for home 
health services may be extended solely 
on the basis of the continuing need for 
occupational therapy. (See Intermediary 
Manual, § 3116; Home-Health Agency 
Manual, § 203; Hospital Manual, $155.3.) 
There must be a plan of treatment, 
established and periodically reviewed 
by a physician, which indicates that 
there is a recurring need for home health 
services to supplement the physician's 
contacts with the patient; e.g., skilled 
nursing visits for observing and 
determining the need for changes in the 
level and type of care which has been 
prescribed. (See Intermediary Manual, 
§3117ff; Home Health Agency Manual, 

§ 204ff.) Once an initial regimen has 
been established, the frequency of need 
for further home health services can 
vary greatly from patient to patient, 
depending on their condition and the 
likelihood of its changing. Some may 
need visits only every 90 days, for 
example, while others may require them 
much more frequently. If a nurse makes 
a visit to provide skilled services, and 
also prefills syringes, the purpose of the 
visit, which was to provide skilled 
services, does not change. However, if 
the sole purpose of the nurse’s visit is to 
prefil insulin syringes for a blind 
diabetic, it is not a skilled nursing visit 
although it may be reimbursed as such 
as indicated below. 

Filling a syringe can be safely and 
effectively performed by the average 
nonmedical person without the direct 
supervision of a licensed nurse. 
Consequently, it would not constitute a 
skilled nursing service even if it is 
performed by a nurse. (See Intermediary 
Manual, § 3117.2B; Home Health Agency 
Manual, § 204.2B.) The personal care 
duties normally performed by home 
health aides include assisting the patient 
with medications ordered by a physician 
which are ordinarily self-administered. 
(See Intermediary Manual, § 3119.2; 
Home Health Agency Manual, § 206.2.} 
Performance of such a service by an 
aide is consistent with the Medicare 
conditions of participation for home 


health agencies. Therefore, home health 
aide services would be appropriate for 
those blind diabetics who are qualified 
for home health benefits and who 
cannot fill their syringes. An adequately 
trained home health aide could make 
intermittent visits, usually on a weekly 
basis, to the home for the purpose of 
filling that supply of insulin ordered by 
the physician. 

If State law, however, precludes a 
home health aide from prefilling insulin 
syringes, payment may be made for this 
service as part of the cost of skilled 
nursing services when performed by a 
nurse for a blind diabetic who is 
otherwise unable to prefill his or her 
syringes. There are no adverse 
consequences with respect to 
reimbursement to the home health 
agency for providing the service in this 
manner. 

If State law does not preclude a home 
health aide from prefilling insulin 
syringes, but the home health agency 
chooses to send a nurse to perform only 
this task, the visit is reimbursed as if 
made by a home health aide. 

NOTE: As indicated, to qualify for 
home health benefits, a patient must 
require skilled nursing services on an 
intermittent basis or physical therapy or 
speech therapy. If a beneficiary does not 
qualify for home health benefits but only 
needs someone to prefill syringes with 
the correct dosage of insulin, then no 
program payment can be made. 

Cross-refer: Intermediary Manual, 

§§ 3116, 3117.2B, 3117ff, 3119.2; Home 
Health Agency Manual, §§ 203, 204ff, 
204.2B, 206. 


90-2 HOME HEALTH NURSES’ 
VISITS TO PATIENTS REQUIRING 
HEPARIN INJECTIONS 


Professional medical advice indicates 
that subcutaneous injections of low dose 
heparin can be, under certain 
circumstances, medically accepted 
therapy for the treatment of recurrent 
deep venous thrombosis, recurrent 
pulmonary emboli, and other conditions 
requiring long term anticoagulation. The 
usual drug of choice for these conditions 
is warfarin. Heparin may be substituted 
for warfarin in circumstances such as 
demonstrated warfarin sensitivity. 
Heparin is now the drug of choice for 
anticagulation during pregnancy. 

Medicare payment may be made for 
several visits by the home health nurse 
to teach the patient or the caring person 
to give subcutaneous injections of low 
dose heparin if it is prescribed by a 
physician for a homebound patient who: 
(1) is pregnant and requires 
anticoagulant therapy, or (2} requires 
treatment for deep venous is or 

pulmondry emboli or for another 


BEST COPY AVAILABLE 


condition requiring anticoagulation and 
documentation justifies that the patient 
cannot tolerate warfarin. If the patient 
or caring person is unable to administer 
the injection, nursing visits to give the 
injections on a daily basis, 7 days a 
week, for a period of up to 6 months {in 
the case of pregnancy, visits may be 
made for a period beyond 6 months if 
reasonable and necessary) would be 
reimbursed by Medicare. Coverage for 
these services after 6 months of 
treatment would be provided only if the 
prescribing physician can justify and 
document the need for such an extended 
course of treatment. Documentation of 
need for heparin injections beyond 6 
months would not be required for 
pregnant patients who meet the 
homebound criteria. 

Cross-refer: Intermediary Manual, 
§ § 3117.4B, 31174H.1; Home Health 
Agency Manual, § § 204.4B, 204.4H.1. 


A 
Abdominal Aneurysms, Fabric 
Absorotiometry, Single or Dual 
Photon, and Radiographic 


Actinotherapy. - 
Acute Post-Operative Pain Reliet bd 
Admission Diagnostic Proce- 


Alcoholism, Treatment of 
“rs Bone Marrow Trans- 


itoring 
Ambulatory Electroencephalogra- 
phic (EEG) Monitoring 


i Reflux 
Device, implantation of. 
Anti-Inhibitor Coaguiant Compiex .. 





Federal Register / Vol. 54, No. 160 / Monday, August 21, 1989 / Notices 


IB i ieediiccenierenidienl 
Laetrile and Related Sub- 


stances 





(EIAB) Surgery in the Treat- 
MONt OF StrOKCS.....---ceevecereassereves 
Extracranial/Intracranial Surgery 


Sassi clescdatecctajiamnisrciepansteien 
e 
Fabric Wrapping of Abdominal 
Aneu 


rysms 
Facial Nerve Paralysis (Bell's | 
Palsy), Electrotherapy GOP lasseasie: 


Fasting, Supplemented . eokthe 
Fat Malabsorption, Diagnosis of.... 


Fractures, Treatment by Electri- 
Cal StiMUlation .......ccesserveeeeseeeese = 


35-78 
35-29, 35-50 
35-59, 50-25 
50-38 


50-17 
65-10, 65-10.2 


Federal Register / Vol. 54, No. 160 / Monday, August 21, 1989 / Notices 


Histamine Therapy, Intravenous ... 
Histocompatibility Testing 


Home Care Patient Education 


Home Health Nurses” Visits to 
Patients Requiring Heparin in- 

Home Health Nurses’ Visits to 
the. Home of a Blind Diabetic 
to Prefill Insulin Syringes 


Hospital and Skilled Nursing Fa- 
cility Admission Diagnostic 


Human Tumor Stem Cell Drug 


phageal Reflux Device ............. 
Implantation, Stereotaxic — 


50-28 
60-9 


50-41 


65-9 
45-7, 65-1 
35-31 


35-10 

35-60 

35-54 

50-5 

35-18, 35-26 


35-49 

35-32 

35-33 

35-7, 35-32 
35-57 

35-26 

35-26 

60-4 

35-11, 35-61 





Federal Register / Vol. 54, No. 160 / Monday, August 21, 1989 / Notices 


ping 
Intravenous Histamine Therapy ..... 
Invasive _ Intracranial Pressure 


35-21 

35-82 

50-20 

65-10, 65-10.1 
45-1 


65-4 
35-50 


50-15 
80-1 

60-8, 60-9 
35-24 
35-61 


Cytotoxic Food Tests. sa - 35-46, 65-8 
Diagnostic Breath Analysis ..... } i 
Endothelial Cell Photography . : i sesbbesoccssocusbassbipaasioal — OO™Ea, CO Ona 
End-Stage Renal Disease id Si 50-32.3, 50-32.4 
PRIN 5 sscinscnpecicctaccndipgocse a i = 
Gravies Jet Washer f 50-32.1 
Hair Analysis ad ean te cng i 60-12 
Histocompatability Testing tion (NN reat- Perimetry 50-49 
Human Tumor Stem Cell ment of Disuse Atrophy ...........-.. 35-77 i 65-8 
a 35-50 50-5, 50-6, 50- 
Lymphocyte Mitogen Re-| _ . 45-10 16, 50-35 
sponse Assays . 35-77 i i 
Obsolete or Unreliable. Diag- : Use 60-10, 60-12 
papel 50-36 
50-30 
90-1, 90-2 
65-10, 65-10.3 | _,-soPhageal — 
65-10, 65-10.1, 
65-10.2 | 


35-26, 35-26.1, 





5-15, 35-25, 35- 
46, 45-1, 80-1, 
90-1 


45-15, 35-46 
35-60 
35-60 


35-12 


35-47 
50-6, 50-16 


50-8 
35-59 


Power-Operated Vehicles That 
May be Used as Wheelchairs ... 


23, 35-24 


35-14 
35-18, 35-27 
35-84 
35-25 


50-32, 50-32.2,, 


50-32.3, 50-32.4 
50-32.1 

35-3, 35-7, 35- 
10, 35-15, 35- 
37, 35-55, 60-4, 
J 90-2 
35-15 


35-41 
60-14 


60-16 
35-66 


Drug Abuse (Chemical. De- 
pendency’ 


Retinal Neoplasms. 
Reverse Osmosis 


45-10 
45-21, 50-40 


45-21 
50-12, 50-36 


35-51 

65-3 
35-13 
35-13 


60-9 
60-8, 60-9 


50-1, 60-7 
Senile Macular Degeneration, 
Treatment by Photocoagula- 
i 35-32 
Serologic Testing 
Immunodeficiency Syndrome 
50-52 
35-61 
35-24 
70-3 
50-44 


Sex Reassignment Surgery 
Sexual Impotence, Treatment of .. 


Single Photon Absorptiometry 
Skilled Nursing Facility Admis- 
sion Diagnostic Procedures 50-28 
i 50-34 
60-17 
Sleep Therapy (Electro) 35-18 
Small Bowel Bacteria Over- 
growth, Diagnosis of 50-51 
70-3 
60-6 
35-41 
65-5 
90-1 
60-1, 60-9 
35-33 
Stenotic Lesions, Treatment of 50-32.1, 50-32.2 
Stereotactic Cingulotomy as a 

Means of Psychosurgery 

Stereotaxic Depth Electrode Im- 


35-84 


50-40 
35-11 


35-46 
35-23.1 
35-48 

35-79 

35-25, 50-47 
35-32, 35-37 
35-32 

35-41 
35-26.1 
35-57 

35-37 


Surgically Induced Lesions of 


Sweat Test...... 


Telephone Transmission of Elec- 
troencephalograms.... 
Tendinous Stings. 


Testicular Prostheses 
Thallium Stress Test, Alternative 


Therapeutic Embolization 


Therapeutic Pheresis (Apheresis).. 


ectrosieep 
Hyperbaric Oxygen (HBO) 
Intravenous Histamine 


hy 
Thoracic Duct Drainage (TDD) in 
Renal Transplants 


Thrombolytic Therapy.... 


Topical Dressing With Balsam of 
Peru in Castor Oil 

Trancutaneous Electrical Nerve 
Stimulation (TENS) 


Transfer Factor For Treatment of 
Multiple Sclerosis 

Transfusions, Blood Piatelet. 

Transfusions, Granulocyte 

Transfusions, Nonselective and 
Living-Related Donor Specific 
in Kidney Transplantation 


Transient Ischemic Attach (TIA) .... 


Transillumination Light Scanning... 


Transplant, Neurovascular 
Transplantation: 


‘Transsexual Surgery... 


Transtélephonic " Electrocardio- 


5-46, 45-19, 65- 
8 


45-17 
35-30 
45-18 


35-71 


5-32, 35-37, 50- 
1 





Federal Register / Vol. 54, No. 160 / Monday, August 21, 1989 / Notices 


Vertebral =a ae - 
Vertigo... Fatosesiadili 


vee Sensitivity, Measurement 


1 Note: When more than one secton is indicated, 
primary locations, if any, are listed in bold face type. 


{FR Doc. 89-19426 Filed 8-18-89; 8:45 am] 
BILLING CODE 4160-15-M 


Privacy Act of 1974; System of 
Records 


AGENCY: Health Care Financing 
Administration (HCFA), Department of 
Health and Human Services (HHS). 


ACTION: Notice of New System of 
Records. 


SUMMARY: In accordance with the 
requirements of the Privacy Act of 1974, 
we are proposing to establish a new 
system of records, “Drug Bill Processor 
Records on Medicare Prescription Drug 
Beneficiaries,” HHS/HCFA/BPO No. 
09-70-0528. We have provided 
background information about the 
proposed system in the “Supplementary 
Information” section below. Although 
the Privacy Act requires that only the 
“routine uses” portion of the system be 
published for comment, HCFA invites 
comments on all portions of this notice. 


DATES: HCFA filed a new system report 
with the Chairman of the Committee on 
Government Operations of the House of 
Representatives, the Chairman of the 
Committee on Governmental Affairs of 
the Senate, and the Administrator, 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget (OMB), on August 16, 1989. The 
new system of records, including routine 
uses, will become effective October 20, 
1989, unless HCFA receives comments 
which warrant modification of the 
notice. 

ADDRESS: The public should address 
comments to Richard A. DeMeo, HCFA 
Privacy Act Officer, Office of Budget 
and Administration, Health Care 
Financing Administration, Room G-M-1, 
East Low Rise, 6325 Security Boulevard, 
Baltimore, Maryland 21207. Comments 
received will be available for inspection 
at this location. 

FOR FURTHER INFORMATION CONTACT: 
Dorothy A. Kielkopf, Division of 
Operational Systems Development, 
Office of Program Operations 
Procedures, Bureau of Program 
Operations, Health Care Financing 
Administration, Room G-A-1, Meadows 
East Building, 6325 Security Boulevard, 


Baltimore, Maryland 21207. Telephone 
(301) 966-6121. 


SUPPLEMENTARY INFORMATION: HCFA 
proposes to initiate a new system of 
records and to collect data under the 
authority of section 1842{0){4) of the 
Social Security Act as amended by the 
Medicare Catastrophic Coverage Act of 
1988 (Pub. L. 100-360), which mandates 
that: “the Secretary shall establish, by 
not later than January 1, 1991, a point-of- 
sale electronic system for use by 
carriers and participating pharmacies in 
the submission of information respecting 
covered outpatient drugs dispensed to 
Medicare beneficiaries under this part.” 
(Related provisions of the Social 
Security Act are at sections 1842(b)(3){J) 
and (K), 1842(c}(1){A)(ii), 1842(f(3), 
1842(h)(1), and the remainder of Section 
1842(0). This system of records will 
contain beneficiary-specific information 
on Medicare prescription drug benefit 
entitlement, deductible status, and, over 
time, prescription drug use. HCFA will 
thus be able to properly and 
expeditiously pay Medicare benefits to 
or on behalf of the beneficiary in 
question and to inform the beneficiary 
at the point of sale of her/his deductible 
status and of potential prescription drug 
interaction problems. Under all 
conditions, sensitive data will be 
safeguarded from disclosure and 
protected from unauthorized 
modification or destruction. Each user 
will be required to present a valid 
password before being allowed access 
to the system. Only those persons whose 
duties require access to beneficiaries’ 
records will be given passwords. 
Authorized pharmacy personnel will 
have only limited read/write access to 
beneficiaries’ records. Beneficiary- 
specific prescription Drug information 
will be available to authorized 
personnel of enrolled pharmacies only 
in instances of potential outpatient 
prescription drug interactions, and the 
information available will be limited to 
the prescription drug(s) implicated. 

The Privacy Act permits us to disclose 
information without the consent of the 
individual for “routine uses”—that is, 
disclosure for purposes that are 
compatible with the purpose for which 
we collect the information. We 
anticipate that disclosure under the 
routine uses will not result in any 
unwarranted adverse effects on 
personal privacy. 

Dated: August 14, 1989. 

Louis B. Hays, 
Acting Administrator, Health Care Financing 
Administration. 
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09-70-0528 


System Name: Drug Bill Processor 
Records on Medicare Prescription Drug 
Beneficiaries. 

. System Location: Contact the System 
Manager for location of records. 

Categories of Individuals Covered by 
the System: Medicare beneficiaries 
eligible for the Medicare outpatient 
prescription drug benefit. 

Categories of Records in the System: 
The system contains beneficiary-specific 
Medicare Part B enrollment data, 
including name, date of birth, sex, race, 
Health Insurance Claim Number (HICN), 
address, marital status, and date of 
death. It alse contains information on 
Medicare prescription drug benefit 
entitlement, deductible status, 
Medicare-covered outpatient 
prescription drug use history, 
representative payee name and address, 
and Medicare secondary payer records 
containing other party liability 
insurance information necessary for 
appropriate Medicare payment. 

Authority for Maintenance of the 
System: Section 1842(0)}(4) of Pub. L. 
100-360. 

Purpose(s): The system is intended to 
facilitate proper and expeditious 
payment of Medicare prescription drug 
benefits to or on behalf of entitled 
beneficiaries; to allow eligibility for 
Medicare prescription drug benefits and 
deductible status to be ascertained at 
the point of sale; to ensure that 
beneficiaries who travel or move will 
not lose credit for payments toward the 
deductible; to facilitate the prevention of 
outpatient prescription drug 
interactions; to allow for prospective 
and retrospective utilization review. 
Beneficiary-specific outpatient 
prescription drug information will be 
available to authorized personnel of 
enrolled pharmacies only in instances of 
potential outpatient prescription drug 
interactions, and the information 
available will be limited to the 
prescription drug({s) implicated. 

Routine Uses of Records Maintained 
in the System, Including Categories of 
Users and Purposes of Such Uses: 
Disclosure may be made to: 


1. Claimants, their authorized 
representatives, or their representative 
payers or payees to the extent necessary 
to pursue payment of Medicare-covered 
outpatient prescription drug bills. 

2. Third-party contacts (without the 
consent of the individual to whom the 
information pertains) in situations 
where the party to be contacted has, or 
is expected to have information relating 
to the individual's capability to manage 


her/his affairs or to her/his eligibility 
for or entitlement to prescription drug 
benefits under the Medicare progrem 

when: 

a. The individual is unable to provide 
the information being sought. An 
individual is considered to be unable to 
provide certain types of information 
when any of the following conditions 
exist: The individual is incapable or of 
questionable mental capability, cannot 
read or write, cannot afford the cost of 
obtaining the information, a language 
barrier exists, or the custodian of the 
information will not, as a matter of 
policy, provide it to the individual. 

b. The data are needed to establish 
the validity of evidence or to verify the 
accuracy of information presented by 
the individual or an authorized 
representative, and it concerns one or 
more of the following: The individual’s 
eligibility for prescription drug benefits 
under the Medicare program; the 
amount of reimbursement; any case in 
which the evidence is being reviewed 
for the purposes of an audit or as a 
result of suspected abuse or fraud, 
concern for program integrity or quality 
appraisal, or evaluation and 
measurement of system activities. 

3. Federal, State, and local law 
enforcement authorities for investigating 
alleged theft, forgery, or unlawful 
negotiation of Medicare reimbursement 
checks. 

4. The U.S. Postal Service for 
investigating alleged forgery or theft of 
Medicare checks. 

5. The Department of Justice for 
investigating and prosecuting violations 
of the Social Security Act to which 
criminal penalties attach, or other 
criminal statutes as they pertain to the 
Social Security Act programs, for 
representing the Secretary, and for 
investigating issues of fraud by agency 
officers or employees, or violation of 
civil rights. 

6. The Department of Justice, when: 

a. HHS or any HHS component, 

b. Any HHS employee in her/his 
official capacity, 

c. Any HHS employee in her/his 
individual capacity, where the 
Department of Justice (or HHS, where 
authorized to do so) has agreed to 
represent the employee, or 

d: The United States or any United 
States agency, where HHS determines 
that the litigation is likely to affect HHS 
or any HHS component 
is a party to litigation, or has an interest 
in such litigation, and HHS determines 
that the use of such records by the 
Department of Justice is relevant and 
necessary to the litigation and would 


help in the effective representation of 
the governmental party, provided, 
however, in each case, that HHS 
determines that such disclosure is 
compatible with the purpose for which 
the records were collected. 

7. A court or adjudicative body before 
which HHS is authorized to appear, 
when: 


a. HHS or any HHS component, 

b. Any HHS employee in her/his 
official capacity, 

c. Any HHS employee in her/his 
individual capacity, where HHS has 
agreed to represent the employee, or 

d. The United States or any United 
States agency, where HHS determines 
that the litigation is likely to affect HHS 
or any HHS component 
is a party to litigation, or has an interest 
in such litigation, and HHS determines 
that the use of such records is relevant 
and necessary to the litigation and 
would help in the effective 
representation of the governmental 
party, provided, however, in each case, 
that HHS determines that such 
disclosure is compatible with the 
purpose for which the records were 
collected. 

8. The Railroad Retirement Board for 
administering provisions of the Railroad 
Retirement and Social Security Acts 
relating to railroad employment. 

9. Peer Review Organizations in 
connéction with their review of claims, 
or in connection with studies of other 
review activities, conducted pursuant to 
Part B of Title XI of the Social Security 
Act. 

10. Peer review groups, consisting of 
members of State, County, or local 
health care societies or health care 
foundations (health care professionals), 
appointed by the society or foundation 
at the request of the processor, carrier, 
or intermediary to assist in the 
resolution of questions of medical 
necessity, over-, under-, or misuse of 
services or prescription drugs with 
respect to Medicare claims submitted to 
the processor, carrier, or intermediary. 

11. State Licensing Boards forreview_ 
of unethical practices or nonprofessional 
conduct. 

12. An individual or organization for a 
research, evaluation, or epidemiological 
project related to the prevention of 
disease and disability; or the restoration 
or maintenance of health, if HCFA: 

a. Determines that the use or 
disclosure does not violate legal 
limitations under which the record was 
provided, collected, or obtained and 

b. Determines that the purpose for 
which the disclosure is to be made: 
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(1) Cannot be reasonably 
accomplished unless the record is 
provided in individually identifiable 
form, 

(2) Is of sufficient importance to 
warrant the effect and/or risk on the 
privacy of the individual that additional 
exposure of the record might bring, and 

(3) There is reasonable probability 
that the objective for the use would be 
accomplished; and 

c. Requires the information recipient 
to: 

(1) Establish reasonable 
administrative, technical, and physical 
safeguards to prevent unauthorized use 
or disclosure of the record, 

(2) Remove or destroy the information 
that allows the individual to be 
identified at the earliest time at which 
removal or destruction can be 
accomplished consistent with the 
purpose of the project, unless the 
recipient presents an adequate 
justification of a research or health 
— for retaining such informaiton, 
an 

(3) Make no further use or disclosure 
of the record except: 

(a) In emergency circumstances 
affecting the health or safety of any 
individual, 

(b) For use in another research project 
under these same conditions and with 
written authorization of HCFA, 

(c) For disclosure to a properly 
identified person for the purpose of an 
audit related to the research project, if 
information that would enable research 
subjects to be identified is removed or 
destroyed at the earliest opportunity 
consistent with the purpose of the aduit, 
or 

(d) When required by law; 

(4) Furnish a written statement 
attesting to the information recipient's 
understanding of and willingness to 
abide by these provisions. 

13. State welfare departments, 
pursuant to agreements with the 
Department of Health and Human 
Services for administration of State 
supplementation payments, for 
enrollment of welfare recipients under 
the Social Security Act, for quality 
control studies, for determining 
eligibility of recipients of assistance 
under Titles IV and XIX of the Social 
Security Act, and for the complete 
administration of the Medicaid program. 
Re-release of records is prohibited 
without the express, written consent of 
HCFA. 

14, State audit agencies in connection 
with the audit of Medicaid prescription 
drug benefit eligibility and payment 
determinations, with respect to 
recipients who also are (or may be) 
Medicare beneficiaries. 


15. To an agency of a State 
Government, or established by State 
law, for purposes of determining, 
evaluating, and/or assessing cost, 
effectiveness, and/or the quality of 
health care services provided in the 
State, if HCFA: 

a. Determines that the use or 
disclosure does not violate legal 
limitations under which the record was 
provided, collected, or obtained, 

b. Establishes that the data are 
exempt from disclosure under the State 
and/or local Freedom of Information 
Act, 

c. Determines that the purpose for 
which the disclosure is to be made: 

(1) Cannot reasonably be 
accomplished unless the data are 
provided in individually identifiable 
form, 

(2) Is of sufficient importance to 
warrant the effect and/or risk on the 
privacy of the indiviudals that 
additional exposure of the record might 
bring, and 

(3) There is reasonable probability 
that the objective for the use would be 
accomplished; and 

d. Requires the information recipient 
to: 
(1) Establish reasonable 
administrative, technical, and physical 
safeguards to prevent unauthorized use 
or disclosure of the record, 

(2) Remove or destroy the information 
that allows the individual to be 
identified at the earliest time at which 
removal or destruction can be 
accomplished consistent with the 
purpose of the request, unless the 
recipient presents an adequate 
justification of a research or health 
— for retaining such information, 
an 

(3) Make no further use or disclosure 
of the record except: 

(a) In emergency circumstances 
affecting the health or safety of any 
individual, 

(b) For use in another project under 
the same conditions and with written 
authorization of HCFA, 

(c) For disclosure to a properly 
identified person for the purpose of an 
audit related to the project, if 
information that would aliow project 
subjects to be identified is removed or 
destroyed at the earliest opportunity 
consistent with the purpose of the audit, 
or 

(d) When required by law; and 

(4) Secure a written statement 
attesting to the recipient's 
understanding of and willingness to 
abide by these provisions. The recipient 
must agree to the following: 
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(a) Not to use the data for purposes 
that are not related to the evaluation of 
cost, quality, and effectiveness of care, 

(b) Not to publish or otherwise 
disclose the data in a form raising 
unacceptable possibilities that 
beneficiaries could be identified {i.e., the 
data must not be beneficiary specific 
and must be aggregated toa level in 
which no data cells have ten or fewer 
beneficiaries), and 

(c) To submit a copy of any 
aggregation of the data intended for 
publication to HCFA for approval prior 
to publication. 

16. A. congressional office requesting 
the record of an individual in response 
to an inquiry from the congressional 
office at the request of that individual. 

17. Senior citizen volunteers working 
to assist Medicare beneficiaries in 
response to beneficiaries’ requests for 
assistance. 

18. A contractor working with 
Medicare processors to identify and 
recover erroneous Medicare payments 
for which other insurance programs are 
liable. 

19. State and other governmental 
Workers’ Compensation Agencies 
working with benefits payable under 
workers’ compensation programs. 

20. Insurance companies, self-insurers, 
Health Maintenance Organizations, 
multiple employer trusts, and other 
groups, including government programs 
providing protection from outpatient 
prescription drug expenses of their 
enrollees. Information to be disclosed 
shall be limited to Medicare prescription 
drug benefit entitlement data on 
specified individuals. In order to receive 
this information, the entity must agree to 
the following conditions: * 

a. To certify that the individual on 
whom the information is bring provided 
is one of its insureds, 

b. To use the information solely for 
the purpose of processing the identified 
individual's insurance claims, and 

c. To safeguard the confidentiality of 
the data and to prevent unauthorized 
access to it. 

21. Authorized personnel of enrolled 
pharmacies for the purposes of 
establishing or verifying beneficiary 
eligibility, determining whether the 
annual Medicare prescription drug 
deductible has been reached or 
exceeded, and informing beneficiaries of 
potential outpatient prescription drug 
interactions. 

22. A contractor of HCFA for the 
purpose of collating, analyzing, 
aggregating, or otherwise refining or 
processing records in this system or for 


developing, modifying, and/or 
manipulating ADP software. Data would 
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also be disclosed to contractors 
incidental to consultation, programming, 
operation, user assistance, re . 
maintenance for ADP or 
telecommunications systems containing 
or supporting records in the system 


Policies and Practices for Storing, 
Retrieving, Accessing, Retaining, and 
Disposing of Records in the System 


Storage: Paper and magnetic media 
Retrievability: Records are retrieved 
by the HICN. 


Safeguards 

a. Authorized Users: Only authorized 
employees of HCFA and of HCFA’s 
contractors and personnel of enrolled 
pharmacies whose duties require the use 
of information in the system shall have 
access to beneficiaries’ records. Such 
agency employees, personnel of 
contractors, and personnel of enrolled 
pharmacies having access to records are 
precluded from disclosing and using any 
program data. for non-pro atic uses 
and are advised of the confidentiality of 
the records and of the criminal 
sanctions for unauthorized disclosure of 
the information on individuals (5 USC 
552a(i) and (m). 

b. Physical Safeguards: Under all 
conditions, sensitive data are 
safeguarded from disclosure and 
protected from unauthorized 
modification or destruction. All records, 
computer terminals, and point-of-sale 
(POS) devices are maintained in secure 
areas and are accessible only to 
authorized employees of HCFA and of 
HCFA’s contractors and to authorized 
personnel of enrolled pharmacies. 

c. Procedural Safeguards: Every user 
is required to present a valid password 
before being allowed access to the 
system. Only those persons whose 
duties require access to beneficiaries’ 
records will be given passwords. 
Terminals are prevented from gaining 
access to sensitive data not required at 
those work stations. The system will 
record every attempt to access or 
— any beneficiary's record. 

Authorized pharmacy personnel have 
only limited read/write access to 
beneficiaries’ records. The information 
available is strictly limited to that 
necessary to establish or verify 
beneficiary eligibility and entitlement, to 
determine whether the annual Medicare 
prescription drug deductible has been 
reached or exceeded, and to counsel 
beneficiaries on any potential 
prescription drug interactions detected 
by the system. 

Contractors who maintain records in 
this system are instructed to make no 
further disclosure of the records except 


as authorized by the system manager 
and permitted by the Privacy Act. 
Privacy Act language is included in all 
contracts related to this system. 

d. Implementation Guidelines: 
Safeguards are implemented in 
accordance with all guidelines required 
by the HHS. Safeguards for automated 
records have been established in 
accordance with the HHS Information 
Resources Management Manual, Part 6, 
“Automated Information System 
Security”; OMB Circular A~130; HCFA’s 
Administrative Issuances System Guide, 
HCFA.g:0805-1; and the applicable 
Federal Information Processing 
Standards and Federal 
Telecommunication Standards. 


Retention and Disposal: Medicare 
beneficiary prescription drug data will 
be maintained on line for six months. 
Records will then he stored at the drug 
bill processor sites for twenty-one 
months and at the Federal Records 
Center for an additional five years 
before being destroyed. 

System Manager and Address: 
Director, Bureau of Program Operations, 
Health Care Financing Administration, 
Room 300 Meadows East Building, 6325 
Security Boulevard, Baltimore, 
Maryland 21207. 

Notification Procedure: Inquiries and 
requests for system records should be 
addressed to the System Manager at the 
address above. The requestor must 
specify the Health Insurance Claim 
Number. 

Record Access Precedure: Same as 
notification procedure. Requestors 
should also reasonably specify the 
record contents being sought. These 
procedures are in accordance with 
Departmental Regulations (45 CFR 
5b.5(a)(2)). 

Contesting Record Procedures: 
Contact the System Manager and 
reasonably identify the record and 
specify the information to be contested. 
State the reason for contesting it (e.g., 
why it is inaccurate, irrelevant, 
incomplete, or not current). These 

ures are in accordance with 
Departmental Regulations (45 CFR 5b.7). 

Records Source Categories: HCFA 
obtains the identifying information in 
this system from the HCFA Master 
Beneficiary Record, enrolled 
pharmacies, and beneficiaries. 

Systems Exempted from Certain 
Provisions of the Act: None. 

[FR Doc. 89-19582 Filed 8-18-89; 8:45 am] 
BILLING CODE 4120-03-M 


34615 
FRE RS ha SO 
Health Resources and Servi:es 
Administration 


Advisory Council; November and 
December Meetings 


In accordance with section 10f{a){2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is made 
of the following National Advisory 
bodies scheduled to meet during the 
months of November 2nd December 
1989. 


Name: Faculty Development Review 
Committee 

Date and Time: November 6-7, 1989, 
8:30 a.m. 

Place: Conference Rooms | and J, 
Parklawn Building, 5600 Fishers Lane, 
Rockville, Maryland 20857. 

Open on November 6, 8:30. a.m.-9:30 
a.m. 


Closed for Remainder of Meeting 

Purpose: The Faculty Development 
Review Committee shall review 
applications that (1) plan, develop and 
operate programs for the training of 
physicians who plan to teach in family 
medicine training programs; and support 
physicians who are trainees in such 
programs and who plan to teach in 
family medicine training programs; and 
that (2} plan, develop and operate 
programs for the training of physicians 
who plan to teach in general internal 
medicine or general pediatrics training 
programs and support traineeships and 
fellowships to physicians in training. 

Agenda: The open portion of the 
meeting will cover welcome and opening 
remarks, financial management and 
legislative implementation updates, and 
overview of the review process. The 
meeting will be closed to the public on 
November 6, at 9:30.a.m. for the 
remainder of the meeting for the review 
of grant applications. The closing is in 
accordance with the provisions set forth 
in section 552b(c)(6), Title 5 U.S.C. Code, 

nd the Determination by the Acting 
Administrator, Health Resources and 
Services Administration, pursuant to 
Public Law 92-463. 

Anyone requiring information 
regarding the subject Council should 
contact Mrs. Sherry Whipple, Executive 
Secretary, Faculty Development Review 
Committee, Room 4C-18, Parklawn 
Building, 5600 Fishers Lane, Rockville, 
Maryland 20857, Telephone (301) 443- 
6874. 

Name: Faculty Development Review 
Committee 

Date and Time: December 11-12, 1989, 
8:30 a.m. 





34616 


Place: Conference Rooms I and J, 
Parklawn Building, 5600 Fishers Lane, 
Rockville, Maryland 20857. 

Open on December 11, 8:30 a.m.-9:30 
a.m. 

Closed for Remainder of Meeting 

Purpose: The Faculty Development 
Review Committee shall review 
applications that (1) plan, develop and 
operate programs for the training of 
physicians who plan to teach in family 
medicine training programs; and support 
physicians who are trainees in such 
programs and who plan to teach in 
family medicine training programs; and 
that (2) plan, develop and operate 
programs for the training of physicians 
who plan to teach in general internal 
medicine or general pediatrics training 
programs and support traineeships and 
fellowships to physicians in training. 

Agenda: The open portion of the 
meeting will cover welcome and opening 
remarks, financial management and 
legislative implementation updates, and 
overview of the reivew process. The 
meeting will be closed to the public on 
December 11, at 9:30 a.m. for the 
remainder of the meeting for the review 
of grant applications. The closing is in 
accordance with the provisions set forth 
in section 552b{c){6), Title 5 U.S.C. Code, 
and the Determination by the Acting 
Administrator, Health Resources and 
Services Administration, pursuant to 
Public Law 92-463. 

Anyone requiring information 
regarding the subject Council should 
contact Mrs. Sherry Whipple, Executive 
Secretary, Faculty Development Review 
Committee, Room 4C-18, Parklawn 
Building, 5600 Fishers Lane, Rockville, 
Maryland 20857, Telephone (301) 443— 
6874. 

Agenda Items are subject to change as 
priorities dictate. 

Dated: August 15, 1989. 

Jackie E. Baum, 

Advisory Committee Management Officer, 
HRSA. 

[FR Doc. 89-19599 Filed 8-18-89; 8:45 am] 
BILLING CODE 4160-15-M 


Application (§ 905.485). 
Recordkeeping (§ 905.465) 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of Administration 
[Docket No. N-89-2035] 


Submission of Proposed Information 


AGENCY: Office of Administration, HUD. 
ACTION: Notice. 


SUMMARY: The proposed information 


collection requirement described below 
has been submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 
subject proposal. 

AppRESss: Interested persons are invited 
to submit comments regarding this 
proposal. Comments should refer to the 
proposal by name and should be sent to: 
John Allison, OMB Desk Officer, Office 
of Management and Budget, New 


Executive Office Building, Washington, — 


DC 20503. 

FOR FURTHER INFORMATION CONTACT: 
David S. Cristy, Reports Management 
Officer, Department of Housing and 
Urban Development, 451 7th Street, 
Southwest, Washington, DC 20410, 
telephone (202) 755-6050. This is not a 
toll-free number. Copies of the proposed 
forms and other available documents 
submitted to OMB may be obtained 
from Mr. Cristy. 

SUPPLEMENTARY INFORMATION: The 
Department has submitted the proposal 
for the collection of information, as 
described below, to OMB for review, as 
required by the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 

The Notice lists the following 
information: (1) The title of the 
information collection proposal; (2) the 
office of the agency to collect the 
information; (3) the description of the 
need for the information and its 
proposed use; (4) the agency form 
number, if applicable; (5) what members 
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of the public will be affected by the 
proposal; (6) how frequently information 
submissions will be required; (7) an 
estimate of the total numbers of hours 
needed to prepare the information 
submission including number of 
respondents, frequency of response, and 
hours of response; (8) whether the 
proposal is new or an extension, 
reinstatement, or revision of an 
information collection requirement; and 
(9) the names and telephone numbers of 
an agency official familiar with the 
proposal and of the OMB Desk Officer 
for the Department. 

Authority: Section 3507 of the Paperwork 
Reduction Act, 44 U.S.C. 3507; Section 7(d) of 
the Department of Housing and Urban 
Development Act, 42 U.S.C. 3535(d). 

Dated: August 15, 1989. 

John T. Murphy, 
Director, Information Policy and Management 
Division. 

Proposal: Indian Housing Program: 
Revised Consolidated:Program 
Regulations. 

Office: Public and Indian Housing. 

Description of the Need for the 
Information and its Proposed Use: 
Under 24 CFR 905.485, Indian Housing 
Authorities (IHAs) may request 
conversion of rental units into 
homeownership by submitting an 
application of HUD for approval. Under 
24 CFR 905.465, IHAs attempting to 
evict/terminate Mutual Help 
Homebuyers leases for noncompliance 
with lease-purchase contracts are 
instructed to document all meetings with 
the evictee. This information is needed 
and used to avoid legal repercussions. 

Form Number: None. 

Respondents: Non-Profit Institutions. 

Frequency of Submission: On 
Occasion. 

Reporting Burden: 
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Total Estimated Burden Hours: 1,040... 
Status; Extension... ... ie: 
Contact: Dom Nessi, HUD, (202).755- 
1015, John Allison, OMB, (202).395-6880. 
Dated: August 15, 1989.’ 
[FR Doc. 89-19571 Filed 8-18-89; 8:45 am] 
BILLING CODE 4210-01-M 


T. 13 N., R. 13 W., SLM 
Section 31, Tract 37 


The above described land will be sold 
in order to dispose of land which is 
currently leased to Box Elder County for 
a sanitary landfill. This action will allow 
the continued operation of the landfill 
while eliminating the United States 
interest in the site. 

The lands described are hereby 
segregated from appropriation under the 
public land laws, including the mining 
laws, pending disposition of this action. 

The above described land will be sold 
at the value shown by direct sale to the 
County of Box Elder. The patent will 
contain a reservation for ditches and 
canals and be subject to all valid 
existing rights. All minerals will be 
—_—e—— reserved to the United States including 
sumMaARY: In the Federal Register of July _ the right of ingress or egress for mineral 
27, 1989, the Bureau of Land development. 

Management published an invitation for For a period of 45 days from the date 
coal exploration license for the Thunder __ of this notice, interested parties may 
Basin Coal Company. An error has been submit comments to the District 


identified. This document corrects this Manager, BLM, 2370 South 2300 West, 
error. Salt Lake City, Utah, 84119. Any adverse 


comments will be evaluated by the State 
FOR FURTHER INFORMATICN CONTACT: : : : 
Bureau of Land Management, Wyoming Director who may vacate or modify this 


cep realty action and issue a final 
State Office, Branch of Mining Law and : 
Solid Minerals, P.O. Box 1828, determination. In the absence of any 


ti the State Di , thi It 
Cheyenne, Wyoming, 82003, action by the State Director, this realty 


action will become the final 
SUPPLEMENTARY INFORMATION: In FR determination of the Department of the 
Doc. 89-17500, appearing at page 31255 Interior. 
in the Federal Register of July 27, 1989, Dated: August 14, 1989. 
the following corrections are made: Jordan Pope, 
Under the heading SUMMARY in the Acting District Manager. 
first land description, Sec. 19 is [FR Doc. 89-19587 Filed 8-18-89; 8:45 am] 
corrected to read: 


BILLING CODE 4310-DQ-m 
David J. Walter, 


Acting State Director. 
[FR Doc. 89-19438 Filed 8-18-89; 8:45.am] 
BILLING CODE 5310-22-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
[WY-920-08-4120-11; WYW117027] 


Cheyenne, WY; Invitation for Coal 
Exploration License; Correction 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice, correction. . 


Fish and Wildlife Service 


Receipt of Applications for Permits 


The following applicants have applied 
- for permits to conduct certain activities 
with endangered species. This notice is 
provided pursuant to Section 10(c) of the 
Endangered Species Act of 1973, as 
amended (16 U.S.C. 1531, et seg.): 
Applicant: St. Augustine Alligator Farm 

St. Augustine, FL (PRT 736816) 

The applicant requests a permit to 
export one pair of captive-born Siamese 
crocodiles (Crocodylus siamensis) to 
Zoo Zurich, Zurich, Switzerland, for 
enhancement of propagation and 
exhibition. 

Applicant: Woodland Park Zoological 

Garden Seattle, WA (PRT 740203) 

The applicant requests a permit to 
import two captive-born female 
jaguarundi (Felis yagouaroundi) from 


[UT-020-89-4212-14; U-65654] 


Sale of Public Lands in Box Elder 
County, UT; Realty Action 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of Realty Action—Sale 
of Public Lands, U-65654. 


summary: The following described land 
has been examined and identified as 
suitable for disposal under section 203 
of the Federal Land Policy and 
Management Act of 1976 (90 Stat. 2750, 
43 U.S.C. 1713), at no less than the 
appraised value shown: 
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the Miguel Romero Antoni Zoological | : 
Park, Venezuela, for the purpose of : 
captive propagation. 

Applicant: Jordan Productions Las 

Vegas, NV (PRT 739597) 

The applicant requests a permit to 
purchase in interstate commerce three 
captive-bred Bengal tigers (Panthera ' 
tigris) for the purpose of conservation 
education. In the future the applicant 
will export and re-import these tigers for 
conservation education. 


Applicant: Florida Museum of Natural 
History Gainesville, FL (PRT 740371) 
The applicant requests a permit to 

import from Belize skeletal material and 

96 male reproductive tracts from the 

Central American river turtle 

(Dermatemys mawii). Skeletal material 

and reproductive organs will be 

salvaged from turtles already 
slaughtered for consumptive purposes. 

Applicant: Larry Johnson Phoenix, AZ 
(PRT 738633) 

The applicant requests a permit to 
purchase in interstate commerce 2 
captive-bred cotton top tamarins 
(Saguinus oedipus) for re-sale and 
export to Zoologico de Guadalajara, 
Mexico, for the purposes of exhibition 
and propagation. 

Applicant: George Kalb Las Vegas, NV 
(PRT 740367) 

The applicant requests a permit to 
import the personal sport-hunted trophy 
of one male bontebok (Damaliscus 
dorcas dorcas), culled from the captive 
herd maintained by Mr. M. Wienand, 
Bedford, Republic of South Africa, for 
the purpose of enhancement of survival 
of the species. 

Applicant: Ronald John Pavlik Fort 
Lauderdale, FL (PRT 740390) 

The applicant requests a permit to 
import the sport-hunted trophy of one 
male bontebok (Damaliscus dorcas 
dorcas), culled from the captive herd 
maintained by Mr. V.L. Pringle, Huntley 
Glen, Bedford, Cape Province, Republic 
of South Africa, for enhancement of 
survival of the species. 


Applicant: Arthur F. Reimann Oak 

Brook, IL (PRT 740377) 

The applicant request a permit to 
import the sport-hunted trophy of one 
male bontebok (Damaliscus dorcas 
dorcas), culled from the captive herd 
maintained by Mr. M.J. D’Alton, 
Bredasdorp, Republic of South Africa, 
for the enhancement of survival of the 
species. 

Applicant: Roger Williams Park Zoo 

Providence, RI (PRT 740392) 

The applicant requests a permit to 
import two captive-born female Parma 
wallabies (Macropus parma) from 





Harewood Bird Gardens, Harewood 
Estate, Leeds, West Yorkshire, England, 
for captive breeding purposes. 
Applicant: Houston Zoological Garden 

Houston, TX (PRE 740375) 

The applicant requests a permit to 
import two male and one female 
captive-born cheetahs (Acinonyx 
jubatus) from the Pretoria Zoo, Pretoria, 
Republic of South Africa, for the 
purpose of captive propagation. 
Applicant: Ringling Bros. and Barnum & 

Bailey Circus Washington, DC (PRT 

740288) 

The applicant requests a permit to 
import two female and one male tigers 
(Panthera tigris), two. male leopards 
(Panthera pardus) and fifteen female 
Asian elephants (Elephas maximus) 
from Rotterdam, the Netherlands, as 
part of the Circus Togni which will be 
performing with Ringling Bros. durmg 
1990 and 1991. During circus 
performances the public will be 
provided written information regarding 
the species” ecological roles and 
conservation needs. 

Applicant: Ringling Bros. and Barnum & 
Bailey Circus, Washington, DC (PRT- 
740550] 

The applicant requests a permit to 
import two pairs of captive born tigers 
(Ponthera tigris} and one male and two 
female captive born leopards (Panthera 
pardus) from Tokyo, fapan, as part of 
the Clubb-Chipperfield touring animals. 
The animals will be performing with 
Ringling Bros. during 1990 and 99. 
During circus performances the public 
will be provided writterr informatior 
regarding the species” ecological roles 
and conservation needs. 

Applicant: Robert McDonald, Waltahm, 
MA (PRT-738127) 

The applicant requests a permit to 
purchase in interstate commerce one 
pair of captive-bred turquoise parakeets 
(Neophema pulchella) from Finest Van, 
Finest Bird Farm, Tulare, California, for 
the purpose of enhancement of 
propagation and survival of the species. 
Applicant: Robert M. Lasley, Orlando, 

FL (PRT-740296} 

The applicant requests a permit to 
purchase im imterstate commerce two 
captive-bred scarlet-chested parakeets. 


parakeets, Ip. 

pulchella} from Finest Bird Farm, Tulare, 
California, for the purpose of 
enhancement of propagation and 
survival of the species. 
Applicant: Los Angeles Zoo,. Los: 

Angeles, CA (PRT-740420} 

The applicant requests a permit to 
expert one female Asian elephant 
(Elephas maxinras), to African Lion 


Safari, Ontario, Canada, far the purpose 
of enhancement of propagation and 
survival of the species. 

Appficant: Cincinnati Zoo, Cincinnati, 

Ohio (PRT-740559) 

The applicant requests a permit to 
import one wi male and two 
captive-bred female Malayan tigers 
(Panthera tigris carbetti} from Zoo 
Negara, Selangor, Malaysia for 
educational and propagation purposes. 
Applicant: Philadelphia Zoological 

Garden, Philadelphia, PA (PRT- 

740567) 

_ The applicant requests a permit to 


(Propithecus tattersalit) im the Daraima 
Regiom, Madagascar, for purposes af 
scientific: research. 

Applicant: Tommy Hanneford, Sarasota, 
FL (PRT-720154} 

The applicant requests a permit to 
export and three female Asian 
elephants (E/ephas maximus} for circus 
performances, which the 
applicant will present information to the 
public regarding the Asien elephant’s 
ecological role and conservation needs. 
Applicant: Staten Island Zoologicat 

Society, Staten Island, NY (PRT- 

740508} 

The applicant requests a permit to 
export ore pair of captive born leopards 
(Panthera pardus} to Zoologica Benito 
Juarez, Calzada fuarez, Morelia, 
Michoacan, Mexico, for breeding and 
educational display. 

Applicant: Moscow Circus, c/o Circus 
Productions Inc., New York, NY (PRT- 
740597) 

The applicant requests a permit to 
import and reexport 8 male and @ female 
tigers (Panthera tigris) plus any 
additional tigers born while the animals 
are on tour in Canada and the United 
States. The tigers will be imported from 
Canada and reexported to the Union of 
Soviet Socialist Republics. for the 
purposes of enhancement of survival 
through conservation education and 
Applicant: San Diego Zoo, San Diego, 

CA (PRE-740354) 

The applicant requests. a permit to 
import 2.2 captive born banteng (Bos 
javanicus) from Zoologischer Garten 
Berlin, West Germany, and 0:2 captive 
borm banteng from Rhur Zoo 
Gelsenkirchen, West Germany, for the 
purposes of enhancement of propagation 
and survival of the species through 
captive breeding and for exhibition. 
Applicant: San Diego Zoo, San Diego, 

CA (PRF-740427) 

The applicant requests a permit to 
import one female captive barn dhole 
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(=Asian wild dog) (Cuan elprres} from 
Asiniboine Park Zoo, Winnipeg, 
Canada, for the purpose of enhancement 
af propagation and survival of the 
species through captive-breeding. 


Applicant: San Diego Zoo, San Diego, 

CA (PRT-740479) 

The applicant requests a permit to 
import 2.3 captive barbary deer (Cervus 
elaphus barbarus} from Mumicialite de 
Tunis, Parc Zoologique du Belvedere, 
Tunis, Tunisia, for the purpose of 
enhancement of propagation. 


Applicant: Warren J. Schafer, Miami, FL 

(PRT-740039} 

The applicant requests a permit to 
import the trophy of a sport-hunted 
bontebok (Damaliscus dorcas darcas) 
taken from the captive herd of N.B. Pabl, 
Shenfield, Riebeek East, Cape Province, 
Republic of South Africa for the purpose 
of enhancement of survival of the 
species. 

Applicant: james Stewart, Tulsa, OK 

(PRT-740353} 

The applicant requests a permit to 
import fixed whole eggs of tuartaras 
(Sphenodon punctatus} collected in the 
wild in the 1980's in New Zealand. The 
specimens will be used for 
embryological and histological studies 
to determine the evolutionary 
relationship between the genus 
Sphenodon and the group Squamata. 
The specimens will be returned ta 
Victoria University, Wellington, New 
Zealand, upon completion of the study. 

Documents and other information 
submitted with these applications are 
available to the public during normal 
business hours (7:45 am to 4:15 pm} 
Room 432, 4401 N. Fairfax Dr., Arlington, 
VA, or by writing to the Director, U.S. 
Office of Management Authority, P.O. 
Box 3507, Arlington, Virginia 22203-3507. 

Interested persons may comment on 
any of these applications within 30 days 
of the date of this publication by 
submitting written views, arguments, or 
data to the Director at the above 
address. Please refer to the appropriate 
PRT number when submitting 


comments. 
Dateck Augnuet 15, 1989. 


R. K. Robinson, 

Chief. Branch of Permits U.S. Office of 
Management Autharity. 

[FR Doe. 80-29625 Filed 8-18-89; 8:45 am} 
BILLING CODE 4310-55-m 
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Office of Surface Mining Rectamation 


The proposal for the collection of 
information listed below has been 
submitted to the Office of Management 
and Badget for approval under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C..35). Copies of the 
proposed collection of information and 
related forms may be obtained by 
contacting the Bureau's clearance officer 
at the phone number listed below. 
Comments and suggestions on the 
requirements should be made directly to 
the bureau clearance officer and to the 
Office of Management and Budget, 
Paperwork Reduction Project (1029- 
0059), Washington, DC 20503, telephone 
202-395-7340. 

Title: State Reclamation Grants, 30 
CFR 886. 

OMB Approval Number: 1029-0059. 

Abstract: States .and Indian tribes 
participating in the Abandoned Mine 
Land Reclamation Program are required 
to assist im the development of the 


section 465(4) of the Surface Mining 


Control and Reclamation Act of 1977. 
This information is used in the 
preparation of requests for 
apprepriation of monies for reclamation 
grants. 

Bureau form number: None. 

Frequency: Armuafty. 

Description of respondents: States 
and Indian tribes. 

Estimated Completion Time: 40 hours. 

Annual Responses: 28. 

Aznual Burden Hours: 1120. 

Bureau Clearance Officer: Andrew F. 
DeVito, 262-343-5954. 

Dated: July 24, 1989. 
Annetta L. Cheek, 


Chief, Regulatory Development and Issues 
Management. 


[FR Dec. 89-19596 Filed 8-18-89; 8:45 am] 
BILLING CODE 4310-05-M 

[OSMRE-EtS-25] 

Availability of the Dratt Environmentai 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement, Interior. 


ACTION: Extension of public comment 
period. 


SUMMARY: The Office of Surface Mining 
Reclamation and Enforcement {OSMRE) 
published in the Federal Register, Vol. 
54, No. 114, June 15, 1989,(54 FR 25506), a 
notice of availability for the Black Mesa- 
Kayenta mine draft environmental 
impact statement {EIS}. Written 
comments en the draft EIS were to have 
been received by OSMRE by August 18, 
1989. The public.conment period for the 
draft EIS is hereby extended to 4:00 p.m. 
m.d.t., September 15, 1989. Written 
comments rust be received by this date 
at the location listed below under 
“ADDRESSES.” 
ADDRESSES: Written comments on the 
draft EIS should ‘be hand-delivered or 
mailed to Peter A. Rutledge, Chief, 
Federal Programs Division, Office of 
Surface Mining Reclamation and 
Enforcement, Western Field Operations, 
Brooks Towers, Second Ficer, 1020 15th 
Street, Denver, Colorado 80202, 
Attentiom Sarah E. Bransom. 
FOR FURTHER INFORMATION CONTACT: 
Sarah E. Bransom, Black Mesa-Kayenta 
mine EfS Project Leader (Telephone: 
(303) 844-2891) at the Denver, Colorado, 
location given under “ADDRESSES.” 
Dated: August 15, 1989. 
Jonathan P. Deasen, 
Director, Office of Environmental Project 
Review. 
[FR Doc. 89-19527 Filed 8-18-89; 6:45 amj 
BILLING CODE 4340-05-m 


INTERSTATE COMMERCE 
COMMISSION 


Intent To Engage in Compensated 
Intercorporate Hauling Operations 

This is to provide notice as required 
by 47 U‘S.C. 10524{b)(1) that the named 
corporations intend to provide or use 
compensated intercorporate hauling 
operations as authorized in 49 U.S.C. 
10524{b). 

1. Parent corporation and address of 
principal office: Hartmarx Corporation, 
a Delaware corporation, 101 North 
Wacker Drive, Chicago, [inois 60608. 

2. Wholly-owned subsidiaries which 
will participate in the operations, and 
State[s) of incorporation: 

(1) American Apparel Brands Inc., New 
York 


(2) Annisten Sportswear Corporation, 
Indiana 


(3) Baskin Clothing Company, Illinois 

(4) The Ray Beers Clothing Company, 
Kansas 

(5) Biltwell Company, Inc., Missouri 

(6) Briar, Inc., Delaware 

(7) Capper & Capper, Ltd., Illinois 


(8) Chicago Trouser Company, Ltd., 
Illinois 

(9) Coleman Ciothes, Inc. Florida 

(10) De Jong’s Incorporated, indiana 

(11) Direct Route Marketing 
Corporation, New Hampshire 

(12) E-Town Sportswear Corperation, 
Kentucky 

(13) Fairwood-Wells, Inc., Delaware 

(14) Fashionaire Apparel, inc., Hiincis 

(15) Field Bros, Inc., New York 

(16) Frank Bros., Inc., Texas 

(17) Gleneagles, Inc., Maryland 

(18) Henry Grethel Apparel, Inc., 
Delaware 

(19) Hagstrum Bros., Inc., Minnesota 

(20) Hart Schaffner & Marx, New York 

(21) Hart Services, Inc., Delaware 

(22) Hartmarx Retail Marketing and 
Merchandising Corporation, 
Delaware 

(23) Hartmarx Specialty Stores, inc., 
Delaware 

(24) Hastings Clothing Company, 
California 

(25) Thos. Heath Clothes, Inc., Iimois 

(26) Jack Henry Clothing Company, 
Missouri 

(27) HGA Licensing, ‘Inc., Delaware 

(28) Hickey-Preeman Co., Inc., New York 

(29) Higgins, Prarik & Hil, Inc., Hiincis 

(30) Hoosier Factories, Incorporated, 
Indiana 

(31) HSM University, Inc., Mlincis 

(32) Intercontinental Apparel, Inc., 

ware 

(33) Jaymar-Ruby, Inc., indiana 

(34) JRSS, Inc., Indiana 

(35) Kleinhans Company, Inc,, New York 

(36) Klopfenstein'’s Inc., Washington 

(37) Klepfensteias, Inc. of Alaska, 
Alaska 


(38) Klopfenstein’s Inc. of Tacoma, 
Washington 

(39) Kuppenheimmer Manafacturing 
Company, Inc., Dhio 

(40) Kupperheimer Men's Clothiers 
Dadeville, inc., Alabama 

(41) ae C.J. Lang Clothing Company, 

0 


(42) Leopold, Price & Rolle, inc., Texas 

(43) Morris Levy's Store for Men, Inc., 
Geongia 

(44) Liemandt’s, Inc., Minnesota 

(45) Litther’s, inc. Washington 

(46) Mansfield Building Corporation, 
lilinois 


(47) Men's Market Service Corp., New 
York 

(48) Men's Quality Brands, inc., New 
York 


(49) Merritt Schaefer & Brown, Inc., 


Texas 
(50) National Clothing Company, Inc., 
New York 
(51) H. Oritsky, Inc., Pennsylvania 
(52) Peer-Gordon, Inc., Ohio 
(53) Porter’s Incorporated, Louisiana 
(54) Porter’s-Stevens, Inc., Louisiana 





(55) Raleighs Clothiers, Inc., North 
Carolina 

(56) Rector Sportswear Corporation, 
Arkansas 

(57) Robert's International Corporation, 
Illinois 

(58) Root'’s Inc., New Jersey 

(59) Saml. Rosenblatt Co., Oregon 

(60) S. Clothiers, Inc., Mississippi 

(61) Seafood Clothing Co., Illinois 

(62) F.B. Silverwood, California 

(63) Society Brand, Ltd., Illinois 

(64) Stevens, Inc., Louisiana 

(65) Robert Surrey, Inc., Illinois 

(66) Thorngate, Ltd., Missouri 

(67) Thorngate Uniforms, Inc., 
Pennsylvania 

(68) F.R. Tripler & Co., Inc., New York 

(69) C.N. Vicary Co., Ohio 

(70) Walker’s Tremont, Inc., Ohio 

(71) Wallach’s, Inc., New York 

(72) Walton Manufacturing Company, 
Georgia 

(73) Washer Brothers Company, Texas 

(74) Wicks & Greenman, Inc., New York 

(75) M. Wile & Company, Inc., New York 

(76) James K. Wilson Company, Texas 

(77) Winchester Clothing Company, 
Kentucky 

(78) Wolf Bros., Inc., Florida 

(79) Wolff's Clothiers, Inc., Missouri 

(80) Yorke Shirt Corporation, South 
Carolina 

(81) A.L. Zachry Company, Georgia 

Noreta R. McGee, 

Secretary. 

[FR Doc. 89-19535 Filed 8-18-89; 8:45 am] 

BILLING CODE 7035-01-M 


[Docket No. AB-39; Sub-No. 12X] 


St. Louis Southwestern Railway Co. 
Abandonment Exemption in McLennan 
and Coryell Counties, TX 


Applicant has filed a notice of 
exemption under 49 CFR 1152 Subpart 
F—Exempt Abandonments to abandon 
its 16.18-mile line of railroad between 
milepost 686.6, at or near Atco, and 
milepost 694.85, at or near McGregor, 
and between milepost 696.75, at or near 
McGregor, and milepost 704.68, at or 
near Lime City, in McLennan and 
Coryell Counties, TX. 

Applicant has certified that: (1) no 
local traffic has moved over the line for 
at least 2 years; (2) any overhead traffic 
on the line can be rerouted over other 
lines; and (3) no formal complaint filed 
by a user of rail service on the line (or a 
State or local government entity acting 
on behalf of such user) regarding 
cessation of service over the line either 


is pending with the Commission or with 
any U.S. District Court or has been 
decided in favor of the complainant 
within the 2:year period. The 
appropriate State agency has been 
notified in writing at least 10 days prior 
to the filing of this notice. 

As a condition to use of this 
exemption, any employee affected by 
the abandonment shall be protected 
under Oregon Short Line R. Co.— 
Abandonment—Goshen, 360 1.C.C. 91 
(1979). To address whether this 
condition adequately protects affected 
employees, a petition for partial 
revocation under 49 U.S.C. 10505(d) 
must be filed. 

Provided no formal expression of 
intent to file an offer of financial 
assistance has been received, this 
exemption will be effective on 
September 20, 1989 (unless stayed 
pending reconsideration). Petitions to 
stay that do not involve environmental 
issues, formal expressions of intent to 
file an offer of financial assistance 
under 49 CFR 1152.27(c)(2),? and trail 
use/rail banking statements under 49 
CFR 1152.29 must be filed by August 31, 
1989.* Petitions for reconsideration and 
requests for public use conditions under 
49 CFR 1152.28 must be filed by 
September 11, 1989, with: Office of the 
Secretary, Case Control Branch, 
Interstate Commerce Commission, 
Washington, DC 20423. 

A copy of any petition filed with the 
Commission should be sent to 
applicant's representative: Gary A. 
Laakso, Southern Pacific Building, Room 
846, One Market Plaza, San Francisco, 
CA 94105. 

If the notice of exemption contains 
false or misleading information, use of 
the exemption is void ab initio. 

Applicant has filed an environmental 
report which addresses environmental 
or energy impacts, if any, from this 
abandonment. 


1 A stay will be routinely issued by the 
Commission in those proceedings where an 
informed decision on environmental issues (whether 
raised by a party or by the Section of Energy and 
Environment in its independent investigation) 
cannot be made prior to the effective date of the 
notice of exemption. See Exemption of Out-of- 
Service Rail Lines, 5 1.C.C.2d 377 (1989). Any entity 
seeking a stay invélving environmental concerns is 
encouraged to file its request as soon as possible in 
order to permit this Commission to review and act 
on the request before the effective date of this 
exemption. 

® See Exempt. of Rail Abandonment—Offers of 
Finan. Assist., 4 L.C.C.2d 164 (1987). 

3 The Commission will accept a late-filed trail use 
statement so long as it retains jurisdiction to do so. 
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The Section of Energy and 
Environment (SEE) will prepare an 
environmental assessment (EA). SEE 
will issue the EA by August 25, 1989. 
Interested persons may obtain a copy of 
the EA from SEE by writing to it (Room 
3219, Interstate Commerce Commission, 
Washington, DC 20423) or by calling 
Elaine Kaiser, Chief, SEE at (202) 275- 
7684. Comments on environmental and 
energy concerns must be filed within 15 
days after the EA becomes available to 
the public. 

Environmental, public use, or trail 
use/rail banking conditions will be 
imposed, where appropriate, in a 
subsequent decision. 


Decided: August 16, 1989. 

By the Commission, Jane F. Mackall, 
Director, Office of Proceedings. 
Noreta R. McGee, 
Secretary. 
[FR Doc. 89-19608 Filed 8-18-89; 8:45 am] 
BILLING CODE 7035-01-M 


[Docket No. AB-12; (Sub-No. 124X)] 


Southern Pacific Transportation Co.; 
Abandonment Exemption in Mineral 
County, NV 


Applicant has filed a notice of 
exemption under 49 CFR 1152 Subpart 
F—Exempt Abandonments to abandon 
its 33.0-mile line of railroad between 
milepost 385.0, near Thorne, and 
milepost 418.0, at or near Mina, in 
Mineral County, NV. 

Applicant has certified that: (1) no 
local traffic has moved over the line for 
at least 2 years; any overhead traffic on 
the line can be rerouted over other lines; 
and (3) no formal complaint filed by a 
user of rail service on the line (or a State 
or local government entity acting on 
behalf of such user) regarding cessation 
of service over the line either is pending 
with the Commission or with any U.S. 
District Court or has been decided in 
favor of the complainant within the 2- 
year period. The appropriate State 
agency has been notified in writing at 
least 10 days prior to the filing of this 
notice. 

As a condition to use of this 
exemption, any employee affected by 
the abandonment shall be protected 
under Oregon Short Line R. Co.— 
Abandonment—Goshen, 360 I.C.C. 91 
(1979). To address whether this 
condition adequately protects affected 
employees, a petition for partial 
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revocation under 49 U.S.C. 10505(d)} 


pending reconsideration). Petitions to 
stay that do aot invelve environmental 
issues,' formal expressions of intent to 
file an offer of financial assistance 
under 49 GFR 1152.27(c){2),? ‘and trail 
use/rail banking statements under 49 
CFR 1152.29 must be filed by August 31, 
1989.* Petitions for reconsideration and 
requests fer public use conditions under 
48 CFR 1152.28 must be filed by 


A copy of any petition filed with the 
Commission should be sent to 
applicant's representative: Gary A. 


If the notice of exempiten contains 
false or misleading information, use of 
the exemption is void ab initio. 

Applicant has filed an environmental 
report which addresses environmental 
or energy impacts, if any, from this 
abandonment 


The Section of Energy and 
Environment (SEE) will prepare an 
environmental assessment {EA). SEE 
will issue the EA by Aguust 25, 1989. 
Interested persons may obtain a copy of 
the EA from SEE by writing to it [Room 
3219, Interstate Commerce Commission, 
Washington, DC 20423) ar by calling 
Elaine Kaiser, Chief, SEE .at (202) 275- 
7684. Comments on environmental and 
energy concerns must be filed within 15 
days after the EA becomes available to 


imposed, where appropriate, in a 
subsequent decision. 


Decided: August 11, 1989. 


1 A stay will be routinely issued by the 


Exemption of Qut-of- 
Service Bail Lines, 51.C.C. 2d 377 (1989). Any -—v 
seeking a stay involving environmenta 


on the request before the effective date of this 
exemption. 

2 See Exempt. of Rail Abandonment—Offers of 
Finen. Assist.,4100:C. 24 164'(1987). 

2 The Commission will accept a late-filed trail use 
statement so long as it retains jurisdiction to:de so. 


By the Commission, jane F. Mackall, 
Director, Office of Proceedings. 

Noreta R. McGee, 

Secretary. 

[FR Doc. 89-19498 Filed 8-18-89; 8:45 am] 
BILLING CODE 7035-01-M 


{Docket No. AB-12; Sub-No. 125X] 


Southern Pacific Transportation 
Company, Abandonment Exemption in 


Dallas County, TX 


Applicant has filed a notice of 
exemption under 49 CFR 1152 Subpart 
F—Exempt Abardonmenis to abandon 
its 7.06-mile line of railroad between 
milepost 298.7, near Elam, and milepost 
305.76, at er near Seagoville, in Dallas 
County, TX. 

Applicant has certified that: (1) no 
local traffic has moved over the line for 
at least 2 years; (2) any overhead traffic 
on the line can be rerouted over other 
lines; and {3} no formal complaint filed 
by a user of rail service on the line for a 
State or local government entity acting 
on behalf of such user) regarding 
cessation of service over the line either 
is pending with the Commission or with 
any US. District Court or has been 
decided in favor of the complainant 
within the 2-year period. The 
appropriate State agency has been 
notified in writing at least 10 days prior 
to the filing of this notice. 

As a condition to use of this 

any employee affected by 
the abandonment shall be protected 
under Oregon Short Line fi. Co.— - 
Abandonment—Goshen, 360 1.C:C. 91 
(1979). To address whether ihis 
condition adequately protects affected 
employees, a petition for partial 
revocation under 49 U.S.C. 10505{d) 
must be filed. 

Provided no formal expression of 
intent to file an offer of financial 
assistance has been received, ‘this 
exemption will be effective on 
September 20, 1989 {unless stayed 
pending reconsideration). Petitions to 
stay that do not involve environmental 
issues,! formal expressions of intent to 


1 A stay will be routinely issued by the 
Commissien in ‘these where an 


informed decision on environmental issues [whether 
raised saad idenicoctatbameenicanmeerien 
Environment in its investigation) 
cannot be made prior to the effective date of the 
notice of exemption. See Exemption of Out-of- 
Service Rail Lines, 51.CC. 24 377 {1989}. Any entity 
seeking a stay involving environmental concerns is 
encouraged to file its request as soon as possible in 
order to permit this Commission to review and act 
on the request before the effective date of this 
exemption. 
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fite an offer of financial assistance 
under 49 CFR 1152.27{c}{2},* and trail 
use/frail banking statements under 49 
CFR 1152.29 must be filed by August 31, 
1989.* Petitions for reconsideration and 
requests for public use conditions under 
49 CPR 1152.28 must be filed by 
September 11, 1989, with: Office of the 
Secretary, Case Control Branch, 
Interstate Commerce Conmnission, 
Washington, DC 20423. 

A copy of any petition filed with the 
Commission should be sent to 
applicant's representative: Gary A. 
Laakso, Southern Pacific Building, Room 
846, One Market Plaza, San Francisco, 
CA 94105. 

If the notice of exemption contains 
false or misleading information, use of 
the exemption is void ab initio. 

Applicant has filed an environmental 
report which addresses envirenmental 
or energy impacts, if any, from this 
abandonment. 

The Section of Energy and 
Environment {SEE) will prepare an 
environmental assessment (EA). SEE 
will issue the EA by August 25, 1989. 
Interested persons may obtain a copy of 
the EA from SEE by writing to it {Room 
3219, Interstate Commerce Commission, 
Washington, DC 20423) or by calling 
Elaine Kaiser, Chief, SEE at (202) 275- 
7684. Comments on environmental and 
energy concerns must be filed within 15 
days after the EA becomes available to 
the public. 

Environmental, public use, or trail 
use/rail banking conditions will be 
imposed, where appropriate, in a 
subsequent decision. 

Decided: August 14, 1989. 

By the Commission, Jane F. Mackall, 
Director, Office of Proceedings. 

Noreta 8. MoGee, 

Secretary. 

[FR Doc. 69-1949 Filed 8-18-89; 845 am] 
BILLING CODE 7035~-01-m 


DEPARTMENT OF JUSTICE 


Lodging of Consent Decree; French 
Limited, inc. et al. 


In accerdance with section 122 of the 
Comprehensive Environmental 
Response, Compensation and Liabiliity 
Act, as amended [“CERCLA”), 42 U.S.C. 
9622, and the policy of the Department 
of Justice, 28 CFR 50.7, notice is hereby 
given that a complaint was filed on June 
31, 1989, in United States v. French 


® See Exempt. af Rail Abandonment—Offers of 
Finan. Assist., 4 1.0.C..2d 164 [1987). 

® The Commission will accept a late-filed trail use 
statement #0 tong as it-retais jarisdiction to do 30. 
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Limitd, Inc., et al., Civil Action No. H- 
89-2544, in the United States District 
Court for the Southern District of Texas, 
Houston Division, and, simultaneously, 
a consent decree between the United 
States, French Limited, Inc. and eighty- 
six other defendants was lodged with 
the court. This consent decree settles the 
government's claims in the complaint 
pursuant to Sections 106 and 107 of 
CERCLA, 42 U.S.C. 9606, 9607, for (1) 
injunctive relief to abate an imminent 
and substantial endangerment to the 
public health, welfare or the 
environment because of actual or 
threatened releases of hazardous 
substances from a facility located near 
Crosby, Harris County, Texas, and 
known as the “French Limited Site” and 
(2) for recovery of response costs’ 
incurred, and to be incurred, by the 
United States. The complaint alleged, 
among other things, that certain 
defendants were owners or operators of 
the facility at the time of disposal of 
hazardous substances at the French 
Limited Site and that certain defendants 
were persons who by contract, 
agreement or otherwise arranged for 
disposal of hazardous substances at the 
Site or who arranged for transport of 
hazardous substances to the Site. The 
complaint further alleged that the United 
States has incurred and will continue to 
incur response costs in response to © 
actual or threatened releases of 
hazardous substances at or from the 
French Limited Site. 

Under the terms of the proposed 
consent decree, the defendants agree to 
fund and implement a remedy at the Site 
which includes bioremediation of 
sludges and contaminated soil, recovery 
and treatment of surface water and 
groundwater, residue stabilization, 
backfilling and grading of the site and 
groundwater monitoring. The consent 
decree also calls for the defendant to 
reimburse the United States for 
$1,275,000.00 in past government 
response costs incurred through March 
31, 1988, and to reimburse the United 
States for all of its reponse and 
oversight costs related to the remedial 
action incurred after March 31, 1988. 

The Department of Justice will receive 
comments relating to the proposed 
consent decree for a period of 30 days 
from the date of this publication. 
Comments should be addressed to the 
Assistant Attorney General of the Land 
and Natural Resources Division, 
Department of Justice, 10th and 
Pennsylvania Avenue, NW., 
Washington, DC 20530. All comments 
should refer to United States v. French’ 
Limited, Inc.; D.J. Ref. 90-11-38-46A:- 


The proposed consent decree may be 
examined at the following offices of the 
United States Attorney and the 
Environmental Protection Agency 
(“EPA”): 

EPA Region VI 


Contact: Pamela Phillips, Office of 
Regional Counsel, U.S. Environmental 
Protection Agency, Region VI, 1445 Ross 
Avenue, Dallas, Texas 75202-2733, (214) 
655-2120. 


United States Attorney's Office 


Assistant United States Attorney, 
Civil Division, U.S. Courthouse & 
Federal Building, 515 Rusk, 3rd Floor, 


_ Houston, Texas 77002, (713) 229-2600. 


Copies of the proposed consent 
decreee may also be examined at the 
Environmental Enforcement Section, 
Land and Natural Resources Division, 
United States Department of Justice, 
Room 1515, 10th and Pennsylvania 
Avenue, NW., Washington, DC 20503. A 
copy of the proposed consent decree 
may be obtained by mail from the 
Environmental Enforcement Section, 
Land and Natural Resources Division of 
the Department of Justice. In requesting 
a copy of the decree, please enclosed a 
check for copying costs in the amount of 
$19.90 payable to Treasurer of the 
United States. 

Donald A. Carr, 

Acting Assistant Attorney General, Land and 
Natural Resources Division. 

[FR Doc. 89-19591 Filed 8-18-89; 8:45 am] 
BILLING CODE 4410-01-M 


Lodging of Consent Decree; Gulf 
States Utilities Co. 


In accordance with Department 
policy, 28 CFR 50.7, notice is hereby 
given that on August 3, 1989, a proposed 
Consent Decree in United States v. Gulf 
States Utilities Company, Civil Action 
No. H-89-2584 was lodged with the 
United States District Court for the 
Southern District of Texas. 

The Complaint in this enforcement 
action was filed on August 3, 1989, 
against Gulf States Utilities Company 
(“Gulf States”) under Sections 106 and 
107 of the Comprehensive 
Environmental Response Compensation 
and Liability Act (CERCLA), 42 U.S.C. 
9606, 9607, seeking injunctive relief and 
reimbursement of costs incurred by the 
United States in responding to the 
release or threat of release or a 
hazardous substance from the Sol Lynn/ 
Industrial Transformer site located i in 
Houston, Texas. 

The Department of Justice will 
receive, for'a period of thirty (30) days | 
from the date’of this publication, *’* 
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comments relating to the proposed 
Consent Decree. Comments should be 
addressed to the Assistant Attorney 
General, Land and Natural Resources 
Division, U.S. Department of Justice, 
Washington, DC 20530, and should refer 
to United States v. Gulf States Utilities 
Company, D.J. No. 90-11-2-329. 

The proposed Consent Decree may be 
examined at the office of the United 
States Attorney, Southern District of 
Texas, 515 Rusk Ave., Third Floor, 
Houston, Texas 77002 and the United 
States Environmental Protection 
Agency, Region VI, 1445 Ross Avenue, 
Dallas, Texas 75202-2733. Copies of the 
proposed Consent Decree may be 
obtained in person or by mail from the 
Environmental Enforcement Section, 
Land and Natural Resources Division, 
Room 1521, U.S. Department of Justice, 
9th and Pennsylvania Avenue, NW., 
Washington, DC 20530. In requesting a 
copy please enclose a check in the 
amount of $1.50 payable to the 
Treasurer of the United States. 

Donald A. Carr, 

Acting Assistant Attorney General Land and 
Natural Resources Division. 

[FR Doc. 89-19592 Filed 8-18-89; 8:45 am] 
BILLING CODE 4410-01-M 


Lodging of Consent Decree; William R. 
McGraw 


In accordance with Departmental 
Policy, 28 CFR 50.7, notice is hereby 
given that a consent decree in United 
States of America v. William R. 
McGraw, Civil Action No. CV-86-2050- 
A (WD. La.) was lodged with the United 
States District Court for the Western 
District of Louisiana, Alexandria 
Division, on August 8, 1989. 

The proposed consent decree 
concerns alleged violations of the Clean 
Water Act, 33 U.S.C, 1311 and 1319, as a 
result of the discharge of fill material 
onto portions of property located in 
Rapides Parish, Louisiana, which are 
alleged to constitute “waters of the 
United States.” The consent decree 
requires William R. McGraw to restore 
455.8 acres of property located in 
Sections 57, 58 and 59, Township T 3 N, 
R 1 W, Rapides, Parish, Louisiana, by 
mowing and planting cypress seedlings 
or by disking and planting cypress if 
seedlings are not available. The consent 
decree further requires William R. 
McGraw to restore the hydrology of the 
above property by installing culverts 
and breaching existing rice levees. ~ 
Restoration is to be completed in 
accordance with the restoration plans 
attached to the consent decree lodged 
with the court. 
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The Department of Justice will receive 
until September 15, 1989, written 
comments relating to the consent 
decree. Comments should be addressed 
to the Assistant Attorney General, Land 
and Natural Resources Division, 
Department of Justice, Attention: Robert 
LeFevre, Room 7130, 10th St. and 
Constitution Avenue, NW., Washington, 
DC 20530 and should refer to United 
States v. McGraw, DJ Reference No. 90- 
5-1-1-2678. 

The consent decree may be examined 
at the Clerk’s Office, United States 
District Court, 515 Murray Street, 
Alexandria, LA 71301. 

Richard B. Stewart, 

Assistant Attorney General, Land and 
Natural Resources Division. 

[FR Doc. 89-19594 Filed 8-18-89; 8:45 am] 
BILLING CODE 4410-01-M 


Lodging of Consent Decree; Southern 
Pacific Transportation 


In accordance with section 
122(d)(2)(B) of the Comprehensive 
Environmental Response, Compensation 
and Liability Act and with Department 
of Justice policy, 28 CFR 50.7, notice is 
hereby given that on August 11, 1989, a 
proposed Consent Decree in United 
States v. Southern Pacific 
Transportation Company, Civil Action 
No. 589-1081-EJG/JFM was lodged with 
the United States District Court for the 
Eastern District of California. The 
proposed Consent Decree concerns the 
clean-up of the City of Coalinga 
Operable Unit (the “Site”), which is a 
part of the Atlas Mine Superfund Site 
and the Johns-Manville Coalinga Mill 
Superfund Site, or the “Mine and Mill 
Sites.” The proposed Consent Decree 
requires the Defendant Southern Pacific 
to fully implement the remedy selected 
by EPA for the Site, as set forth in the 
Record of Decision (ROD), and to 
reimburse the United States for all costs 
incurred and to be incurred at the Site. 
The remedy requires Southern Pacific to 
construct an underground Waste 
Management Unit (WMU) for the 
permanent burial of waste and 
hazardous substances under an 
impermeable cap. The Consent Decree 
also requires Southern Pacific to 
perform operation and maintenance 
activities to ensure that no contaminants 
migrate from the Waste Management 
Unit (WMU) constructed by Southern 
Pacific at the Site. The Consent Decree 
further provides for graduated stipulated 
penalties for Southern Pacific’s failure to 
comply with the terms of the Consent 
Decree. Termination of the Consent 
Decree is effected upon Southern 
Pacific's satisfactory completion of all 


remedial activities as set forth in the 
Consent Decree. However, termination 
of the Consent Decree shall not effect 
the Covenant Not to Sue provisions in 
the Consent Decree or Southern Pacific’s 
continuing obligation to perform 
operation and maintenance at the Site. 

The Department of Justice will receive 
for.a period of thirty (30) days from the 
date of this publication comments 
relating to the proposed Consent Decree. 
Comments should be addressed to the 
Assistant Attorney General of the Land 
and Natural Resources Division, 
Department of Justice, Washington, DC 
20530, and should refer to United States 
v. Southern Pacific Transportation 
Company, D.J. Ref. 90-11-3—-459. 

The proposed Consent Decree may be 
examined at the Office of the United 
States Attorney, Eastern District of 
California, United States Courthouse, 
Fresno, California and at the Region IX, 
Office of the Environmental Protection 
Agency, 215 Fremont Street, San 
Francisco, California. Copies of the 
Consent Decree may be examined at the 
Environmental Enforcement Section, 
Land and Natural Resources Division of 
the Department of Justice, Room 1647, 
Ninth and Pennsylvania Avenue, NW., 
Washington, DC 20530. A copy of the 
proposed Consent Decree may be 
obtained in person or by mail from the 
Environmental Enforcement Section, 
Land and Natural Resources Division of 
the Department of Justice. In requesting 
a copy, please enclose a check in the 
amount of $5.90 (10 cents per page 
reproduction cost) payable to the 
Treasurer of the United States. 

Donald A. Carr, 

Acting Assistant Attorney General, Land and 
Natural Resources Division. 

[FR Doc. 90-19593 Filed 8-18-89; 8:45 am] 
BILLING CODE 4410-01-M 


Drug Enforcement Administration 
[Docket No. 88-52) 


Arthur Sklar, R.Ph., d/b/a King 
Pharmacy; Revocation of Registration 


On April 12, 1988, the Deputy 
Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration (DEA), issued an Order 
to Show Cause to Arthur Sklar, R.Ph., 
d/b/a King Pharmacy (Respondent), 
located at 8609 West Grand River, 
Brighton, Michigan, proposing to revoke 
DEA Certificate of Registration 
AK1806085 and to deny any pending 
applications for renewal of his 
registration as a retail pharmacy under 
21 U.S.C. 823(f). The statutory predicate 
for seeking the revocation of 
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Respondent's registration was that his 
continued registration was inconsistent 
with the public interest, as the term is 
used in 21 U.S.C. 823(f) and 824(a)(4). 

Respondent, through counsel, filed a 
request for hearing on the issue raised in 
the Order to Show Cause and the matter 
was placed on the docket of 
Administrative Law Judge May Ellen 
Bittner. Following prehearing 
procedures, a hearing was held on 
November 8 and 9, 1988, in Ann Arbor, 
Michigan, and was continued in 
Washington, D.C. on December 15, 1988. 

On April 11, 1989, Judge Bittner issued 
her Opinion and Recommended Ruling, 
Findings of Fact, Conclusions of Law 
and Decision of the Administrative Law 
Judge, in which she recommended that 
the Administrator revoke Respondent's 
registration and deny any pending 
applications for renewal on the ground 
that his continued registration was 
inconsistent with the public interest. 
Respondent's counsel filed exceptions to 
the Administrative Law Judge’s findings 
and recommendation. _ 

After careful consideration of the 
entire record in this matter, including 
the exceptions filed by Respondent’s 
counsel, the Administrator adopts the 
Administrative Law Judge's findings of 
fact, conclusions of law and 
recommendation. 

The Administrator finds that 
Respondent has been a licensed 
pharmacist in the State of Michigan 
since 1958. He is the sole owner-and 
operator of King Pharmacy in Brighton, 
Michigan, which is approximately 45 
miles northwest of Detroit. According to 
Respondent, approximately 95 percent 
of the pharmacy’s business involves 
dispensing prescription medication, and 
10 to 20 percent of the prescriptions 
filled at the pharmacy are for controlled 
substances. 

In November 1985, Special Agent 
Robert Barenie of the Detroit Field 
Office of the Federal Bureau of 
Investigation (FBI) received information 
that various individuals were obtaining 
controlled substances from Respondent 
for other than legitimate medical 
purposes. Based upon that information, 
Agent Barenie initiated an investigation 
into Respondent's controlled substances 
dispensing practices. As part of the 
investigation, the FBI furnished a 
fictitious prescription for 100 dosage 
units of Dilaudid 4 mg. tablets, an 
extremely potent and often abused 
Schedule II narcotic controlled 
substance, to an informant who, in turn, 
sold the prescription to one Alvin 
Zachery, one of the individuals 
suspected in the scheme. Although the 
prescription bore the name and 





signature of legitimate physician, the 
telephone number was not the doctor's. 
Instead, the number was for the FBI 
Detroit Field Office. The prescription 
was provided to Mr. Zachery to 
determine whether, when he presented 
it to Respondent for filling, Respondent 
would make any attempt to verify the 
prescription by calling the telephone 
number. 

On February 14, 1986, Agent Barenie 


Dilaudid and other Schedule IE narcotic 
controlled substances from Respondent 
since 1982. He also admitted that he was 
a heroin addict and that his purpose for 
obtaining the drugs from Respondent 
was for illegal resale, not for personal 
use. Mr. Zachery explained that he 
bought prescriptions on the street from 
persons engaged in the business of 
selling stolen or fraudulent prescriptions 
and that he routinely presented the 
prescriptions to Respondent for filling. 
He also told the Agents that he visited 
King Pharmacy two to three times per 
month to purchase Dilaudid and other 
narcotics front Respondent, and that he 
usually received 100 to 200 Dilandid 4 
mg. tablets on each visit. Mr. Zachery 
also told the Agents that he informed 
Respondent that he needed Dilaudid 
becuase he suffered from prostrate 
cancer. According to Agent Barenie, Mr. 
Zachery appeared healthy. In fact, 
because of his healthy appearance, 
Agent Barenie was surprised to learn 
that Mr. Zachery was @ heroin addict. 
During:the DEA hearing, Lisa Dean, a 
former store clerk who worked at the 
pharmacy from July 2980 to March:1984, 
corroborated Agent Barenie’s 
statements regarding Mr. Zachery’s 
physical appearance. She stated that he 
did not appear weak, gave no indication 
that he was dying of cancer, and 
appeared te move about the store freely. 
On July 14, 1986, following the 
questioning of Mr. Zachery, Agent 
Barenie interviewed Respondent. — 
Respondent informed Agent Barenie 
that he had known Mr. Zachery since 
1984 and had reguiazly filled 
prescriptions for Dilaudid for him since 
that time. Respondent also told Agent 
Barenie that he had verified some of Mr. 
Zachery’s prescriptions before filling 
them, but when asked to identify those 
that he verified, he could not do so. 
Res 
stock of Dilaudid he erdered forthe — 


- the pharmacy. She 


pharmacy was used to fill Mr. Zachery’s 
prescriptions. He explained that, at one 
point im 1984, he was ordering 


ne 800 dosage units of 


Dilaudid per month, but had cut the 
amount down to between 100 and 200 
per month to stop the abuse he thought 
was taking place. Respondent did not 
elaborate about who he thought was 
abusing the Dikaudid. 

Agent Barenie later obtained a search 
warrant and seized the Schedule 
prescriptions which Respondent filled 
for Mr. Zachery. Most of the 

prescriptions were either illegally 
“manufactured” by street dealers, or 
were purchased in bulk from various 
physicians, Agent Barenie’s 
investigation revealed that none of the 
a that Mr. Zachery had a 
at King Pharmacy were 
September 1982 to February 1986, _ 
Zachery received approximately 7,745 
dosage units of Dilandid 4 mg. tablets, 
300 dosage units of Demerol 100 mg. - - 
tablets, and 100: dosage units of Demerol 


over a three-year period, Mr. Zachery 
received approximately 8,145 dosage 
units of Schedule H narcotic controlled 
substances from Respondent, an 
iene than seven tablets per 

ay. 

Agent Barenie also seized several 

Schedule f narcotic controlled 
substance prescriptions filled by 


‘ Respondent for Cynthia Cooks and 


Hershel O’Neal. In November 1986, 
Agent Barenie interviewed Ms. Cooks 
regarding the prescriptions he found at 
informed him that 
she learned of King Pharmacy from Mr. 
Zachery and that for 18 months in 1984 
and 1985, she routinely made trips from 
Detroit to Brighton to obtain Dilaudid 
tablets from Respondent. She used the 
same methods as Mr. Zachery in 
obtaining the drugs. Like Mr. Zachery, 
Ms. Cooks sold the drugs she received 
from Respondent. She also admitted that 
none of the prescriptions she presented 
to Respondent were legitimate. Many of 
the prescriptions were written for her, 
using approximately ten aliases. 
Respondent never refused to fill the 
prescription she presented, despite her 
use of the several different names. Ms. 
Cooks also-explained that she often 
would bring two prescriptions to the 
pharmacy on the same date, one in her 
name and the other in someone else's 
name, and Respondent always filled 
them. In addition, Ms. Cooks never told 


¥ 
the Dilaudid. On at least enoeseiolen;: 
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Respondent filled a Dilaudid 
prescriptiofy for Ms. Cooks although she 
was obviously pregnant at the time. 

Agent Barenie also interviewed 
Herschel O'Neal. Mr. O'Neal informed 
him that he originally supplied Mr. 
Zachery with illegal prescriptions which 
were filled at King Pharmacy. He also 
told t Barenie that he once 
followed Mr. Zachery to the pharmacy 
and fater brought his own prescriptions 
to the pharmacy to be filled. 

Lisa Dean, Respondent's former store 
clerk was re-interviewed by Agent 
Barenie and by DEA Diversion 
Investigators. She testified at 
Respondent's criminal trial and at the 
DEA hearing. She corroborated Ms. 
Cooks’ statements that Respondent 
filled 2 Dilaudid prescription for her 
when she was Obviously pregnant in 
March 1964. She further stated that 
following that incident, she called the 
Michigan State Police to report 
Respondent's dispensing practices. 
Shortly therafter, Respondent fired Ms. 
Dean, telling ber that she was “losing 
him money” because she was behind in 
her billing. Ms. Dean credibly testified 
that, prior to her discharge, Respondent 
hadnever previously warned her, 
complained about her billing procedure, 
or ever expressed any dissatisfaction 
about her work. Ms. Dean stated that 
Respondent was also dispensing large 
quantities of Schedule V cough syrups 
from the pharmacy and that several 
individuals were receiving more than 
one four-ounce bottle of these 
medications within a 48-hour period. 
This was later verified by 2a pharmacy 
audit conducted by DEA Diversion 
Investigators, Ms. Dean testified that 
Respondent regularly dispensed pint or 
quart bottles of Naldecon codeine-based 
cough syrups to one customer net 
pursuant to any prescription. She also 
stated that Respondent did not routinely 
verify prescriptions by calling the 
physicians who purportedly issued 
them. 

In October 1986, in the United States 
District Court for the Southern District 
of Michigan, Respondent was tried and 
acquitted of criminal charges stemming 
from the bogus Schedule I narcotic 
prescriptions he filled for Alvin Zachery. 

Also im 1986, the DEA Detroit Field 
Division received information from drug 
distributors and suppliers that 
Respondent was purchasing unusually 
large quantities of Dilaudid. Upon 

iving that information, DEA 
Diversion igator Kristine Riddle 
initiated an administrative investigation 


_ of the pharmacy’s controlled substance 


handling practices. Pursuant to an 
administrative inspection warrant 
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served on March 10, 1987, DEA 
Diversion Investigators seized 
Respondent's controlled substance 
records for the period from May 1, 1986, 
to March 10, 1987, and conducted an 
audit of the pharmacy’s controlled 
substance stock. The audit revealed the 
following unexplained overages and 
shortages of controlled substances at 
the pharmacy: 


Respondent never explained or 
attempted to justify the overages and 
shortages found during the audit. In 
addition, he did not file any reports of 
theft of controlled substances for the 
time period covered by the audit. 

Investigator Riddle also found 
numerous recordkeeping violations 
during her review of the pharmacy’s 
controlled substance prescriptions and - 
order forms. The violations included 57 
prescriptions which did not bear a 
physician’s DEA number, in violation of 
21 CFR 1306.05(a); 26 prescriptions 
which lacked a dispensing date, in 
violation of 21 CFR-1306.05(a); 13 
prescriptions which bore invalid or 
expired DEA registration numbers, in 
violation of 21 CFR 1306.05(a); 11 
prescriptions which were filled beyond 
the time period legally permitted for 
refilling {i.e., more than six months after 
the original issuance date), in violation 
of 21 CFR 1306.22(A); six prescriptions 
which were refilled: more than five 
times, in violation of 21 CFR 1306.22(a); 
two prescriptions which were signed by 
physicians’ assistants rather than 
authorized physicians, in violation of 21 
CFR 1306.05(a); one prescription filled 
was meant to be used-by a physician for 
dispensing the substance to the ultimate 
user, in violation of 21 CFR 1306.04(b); 
and numerous oral Schedule II. 


prescriptions were not followed up with 
a written prescription by the physician 
after being called in on an “emergency” 
basis, in violation of 1306.11(d)(4). 
Respondent could not locate, and 
therefore did not provide, any Schedule 
Ill-V controlled substance prescriptions 
filled between May 1985 and August 12, 
1985, although he was able to locate 
Schedule II prescriptions for this same 
period. During the DEA hearing, 
Respondent presented no credible 
explanation or justification of his failure 
to comply with applicable regulations. 

In September 1986, Investigator Riddle 
received information that two 
individuals regularly received multiple 
bottles of Schedule V cough syrups 
during single visits to the pharmacy. 
Investigator Riddle’s review of the 
pharmacy’s Schedule V cough syrup logs 
confirmed the allegations. In addition, 
the review also confirmed Ms. Dean’s 
testimony that several individuals 
received more than four ounces of cough 
syrup within 48-hour periods and/or that 
they received the drugs every day, or 
every other day, for extended periods of 
time. The pharmacy records also 
establish that many of these same 
individuals received narcotic controlled 
substances from the pharmacy on the 
same dates they received narcotic cough 
syrups. 

One pharmacy customer, Wallace 
Gardner, regularly purchased Schedule 
V cough syrups and other controlled 
substances by presenting bogus 
prescriptions. Mr. Gardner was arrested 
several times by the Brighton Police for 
various drug violations, including 
controlled substance abuse and forging 
prescriptions. Michael Kinaschuk, the 
Brighton Chief of Police, testified that 
Mr. Gardner was known to police as a 
heavy abuser of codeine-based 
medications, marijuana and cocaine. On 
one occasion, Respondent filled a 
prescription for Mr. Gardner which 
listed Nadia Turkewycz, D.D.S., as the 
prescribing dentist. Respondent did not 
call Dr. Turkewycz to verify the 
prescription until after he filled it. When 
Respondent called Dr. Turkewycz to 
verify the prescription, she informed him 
that it was a forgery. Respondent then 
called the police. Respondent also 
dispensed refills of that prescription the 
same day he filled the original 
prescription. Respondent dispensed over 


- 120 dosage units of Tylenol #3 to Mr. 


Gardner over a five-day period. 

On September 23, 1987, several 
months after DEA Investigators 
conducted their audit at the pharmacy, 
Respondent filed a criminal complaint 
with the Brighton Police against Gary 
Stepien, another regular controlled 
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substance and cough syrup purchaser at 
King Pharmacy. Mr. Stepien attempted 
to fill a prescription Respondent 
believed to be forged. Dr. Allan, the 
physician whose name appeared on the 
prescription, informed Respondent that 
it was not authorized and that at no time 
had he written any prescription for Mr. 
Stepien. 

In November 1982, the Brighton Police 
Department responded to an alarm 
indicating a possible break-in at King 
Pharmacy. Upon arriving at the scene, 
police officers discovered an open 
window in the basement. They later 
determined that there had been no 
forced entry into the pharmacy. Chief 
Kinaschuk credibly testified that 
Respondent later filed an insurance 
claim listing larger amounts of stolen 
controlled substances than he initially 
reported to the police. On January 27, 
1985, Brighton Police responded to 
another alarm at King Pharmacy. When 
the police arrived at the pharmacy, they 
checked the exterior of the building, but 
found no signs of illegal entry. The 
following day, Respondent called the 
police to report that a quantity of 
controlled substances had been stolen. 
Chief Kinaschuk testified that 
Respondent's explanation as to how the 
alleged thieves entered the pharmacy 
was illogical and unsubstantiated by a 
later search of the premises. Respondent 
never submitted to the police an 
inventory of drugs allegedly stolen from 
the pharmacy on that date. 

Respondent testified that in February 
1986, the wholesale price for 100 
Dilaudid tablets was $36.00, and that he 
charged his customers $40.00 for the 
same quantity of the medication. He 
testified that that amount was his 
standard mark-up on drugs, and that 
pharmacies in the Detroit area charged 
$100.00 to $200.00 for the same quantity 
of medication. He claimed that 
customers were willing to drive 45 miles 
from Detroit to have prescriptions filled 
at his pharmacy because his prices were 
lower than those charged by Detroit 
pharmacies. Respondent asserted that 
these customers were Black and that, 
unlike the other pharmacies in Brighton, 
he had good relations with the Black 
community. He claimed that “Black 
families had told me that they were 
going to send all their relatives to me to 
fill their prescriptions.” Respondent did 
not appear to be a credible witness; he 
was frequently evasive and 
nonresponsive in answering questions. 
He appeared to be more concerned with 
tailoring his testimony to support his 
defenses than with testifying truthfully; 
therefore, the Administrative Law Judge 





and the Administrator do not credit his 


treatment, apparently unsuccessfully, 


for his drug 
Although Respondent testified that he 


any evidence to support his claim. Even 
though he offered into evidence 
numerous telephone records from King 
Pharmacy which covered several years 
of calls, only six of the telephone calls 
listed were to physicians, and only one 
of those related to a controlled 
substance prescription germane to this 
proceeding. Accordingly, in light of the 
lack of corroborative evidence, 
Respondent's claim that he verified 
controlled substance prescriptions prior 
to filling them is not credible. 
When asked on cross-examination 

about filling controlled substance 

prescriptions for customers he knew to 
be addicted to the medications, 
Respondent’s reply was that, “[ijt’s not 


— applications for registration if 

he determines that the continued 
registration of the registrant would be 
inconsistent with the public interest. See 
21 U.S.C. 823{f} and 824{a}{4). Pursuant 
to 21 U.S.C. 823{f), the following factors 
are considered in determining the public 
interest: 

(1} The recommendation of the 
aa i dlacipiinass . 
professiona 

(2) The applicant's stein in 
dispensing, or conducting research with 
respect to controlled substances; 

(3) The applicant's conviction record 
under Federal or State laws relating to 
the manufacture, distribution, or 
dispensing of controlled substances; 

(4) Compliance with applicable State, 
Federal, or local laws relating to 
controlled substances; 

(5) Such other conduct which may 
threaten the public health and safety. 

The Administrator need not make 
findings as to alf of the factors 
enumerated above, but may give each 
factor the weight he deems 
See, e.g., James Beale, M.D., Docket No. 
87-19, 53 FR 15149 [1988], and Richerd 
T. Robinson, M_D., Docket No. 87-28, 53 
FR 15154 (7968). 


In this case, factors two, four, and five 
are relevant in considering whether 
Respondent's continued registration 
would be inconsistent with the public 
interest. Factors one and three do not 


_ apply to the facts in this matter. 


As a threshold issue, Respondent 
contends that any alleged misconduct 
which occurred prior to October 12, 
1984, cannot be considered in this . 
proceeding. To support his position, 
Respondent states that prior to that 
date, a pharmacy’s or practitioner's DEA 
Certificate of Registration could be 
revoked only if the registrant: (1) was 
not authorized by the State to handle 
controlled substances; (2) had falsified 
his application for registration with 
DEA; or {3} had been convicted of a 
felony offense relating to controlled 
substances. Since none of the previous 
grounds for revocation apply to 
Respondent, and since the amendments 
to the Controlled Substances Act giving 
the Administrator the authority to 
revoke DEA Certificates of Registration 
on public interest grounds were not 
enacted until October 12, 1984, 
Respondent argues that none of the 
alleged misconduct prior to that date 
can be considered in this proceeding. 
Respondent's contention is unfounded. 
In James Beale, M.D., and Richard T. 
Robinson, M.D., supra, the : 


Substances Act and concluded that 
retroactive application of the 


amendments contravenes neither the ex 


post facto clause nor the Due Process 
clause of the United States Constitution 
and, therefore, there is no bar to 
considering the pre-1984 conduct 
according to the 1984 amendments. 

In this case, there is more than ample 
evidence to. support the revocation of 
Respondent's DEA Certificate of 
Registraticn. The record is replete with 
Respondent's controlled substance 
violations and misuse of his registration. 
Under 21 CFR 1306.04}, in order for a 

prescription for controlled substances to 
be valid, it must be issued for a 


cting 

course of his professional practice 

regulation provides, im part, a 5g 

A prescription for a controlfed substance to 
be effective must be issued for « legitimate 
medical purpose by an individual 
acting in the usual course of his professional 
practice. The responsibility for the proper 
prescribing and dispensing of controlled. - 
substances is upon the prescribing 
practitioner, but a corresponding 
oe rests with the pharmacist who 

fills the prescription. An order purporting to 
be a prestriptior issued not in the usual 
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course of professional treatment or in 
legitimate and authorized research is not a 
prescription within the meaning and intent of 
section 309 of the Act (21 U.S.C. 629) and the 
person knowingly filling such # purported 
prescription, as well as the person issuing it, 
shall be subject to the penalties provided for 
violations of the provisions of Iaw relating to 
controlled substances. (Emphasis added.) 


This provision was considered by the 
U.S. Court of Appeals for the Fifth 
Circuit in United States v. Henry, 727 
F.2d 1373 (5th Cir. 1984). The court 
interpreted the regulation as requiring 
that: 

The physician's responsibility is not to 
prescribe improperly while the pharmacist’s 


. responsibility is not to dispense a controlled 


substance for non-medical reasons. The 
regulation dees not place an unduly heavy 
burden on the pharmacist. Proof is required 
that the pharmacist had reason to believe 
that the prescription was not issued in the 
usual course of professional treatment. 
(Emphasis: added.) (Id. at 1374} 


A similar standard was applied in 
United States v. Lawson, 682 F.2d 480 
(4th Cir. 1982}, in which the court found 
that a pharmacist had knowingly filled 
prescriptions which were unlawfully 
issued. Despite evidence that the 
pharmacist had verified the legitimacy 
of the first prescription a customer 
presented for filling, the court noted that 
the pharmacist did not attempt to verify 
later prescriptions. The court concluded 
that the pharmacist: 

. willingly ignored every sign that he 
should question the volume of controlled 


drugs dispensed from his pharmacies. 
Moreover, there is evidence that beyond 


suspicion, he knew the prescriptions were not 
legitimate. (Id. at 483) 


In the instant case, there were several 
indications that Respondent krew or 
should have known the controlled 
substance prescriptions he was filling 
were not legitimately issued. With 
respect to the Schedule fi narcotic 
controlled substance prescriptions filled 
for Alvin Zachery, Cynthia Cooks and 
Herschel O’Neal, the record establishes 
that: (1) Each of those individuals 
travelled 45 miles from Detroit to 
Brighton to fill the prescriptions; (2) 
many of the rpescriptions were issued in 
the names of individuals other than the 
persor presenting therm, (3} most of the 
prescriptions were not from licerrsed 
physicians authorized to handle 
controfied substances; (4) all of the 


for Sila one irequanlé panher Ooaae 
and (6} often, the same individual would 
present prescriptions for the same 
controlled substances allegedly issued 
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by several different physicians. With 
respect to a he presented 


of them. Furthenmore, although the 
prescriptions were for heavily abused 
substances, and even though a cursory 
inspection would have revealed many af 
them fraudulent, Respondent made no 
attempt to verify that they were 
legitimate. 

In addition, Respondent vielated 
numerous recordkeeping provisions. The 
Administrator suiiiiaati has held that 
failure to maintain proper records in 
violation of Federal controlled 
substance laws can form the basis for 
revocation of a pharmacy's registration 
on public interest grounds. See, e.g., The 
Boro Pharmacy, and Bell Apothecary, 
Docket No. 86-70, 87-5, 53 FR 15151 
(1988). 

Respondent dispensed controlled 
substances to individuals he knew, or 
should have known, were addicted to 
them. He admitted to dispensing 
controlled substances to one individual 
who had undergone repeated 
detoxification treatment for addiction to 
the same drugs he dispensed to him. 
Other individuals received narcotic 
controlled substances from Respondent 
while also receiving Schedule V narcotic 
cough syrups. Many of these persons 
received large quantities of the congh 
syrups on a daily or 48-hour basis for 
more than a year. 21 CFR 1306.32{b) 
provides that pharmacies cannot 
dispense more than four ounces of 

V cough syrups to the same 
individual within a-48-hour period. Since 
Schedule V cough syrups need aot be 
dispensed pursuant to prescriptions, the 
responsibility for dispensing the drugs 
for legitimate medical purposes rests on 
the pharmacy alone. Clearly, 
Respondent abrogated this 


account for the disappearance of nearly 
12,000 dosage units of various controlled 
substances and the equivalent of more 
than 2,000 four-ounce bottles of 
Schedule ¥ cough syrups during a 22- 
month peried. in addition, there were 
unexplained overages of several 
controlled substances as well. 
Respondent expressed little concern and 
gave no explanation for the shortages 
and overages. These excessive, 
unexplained shortages and overages of 
controlled substances constitute further 
grounds for concluding that 
Respondent's continued registration is 
not in the public interest. See e.g., Good 
Peoples, Inc. Pharmacy, $2 FR 7040 
(1987). 

ore 8 rain caer 

justification for hesrantnliaet tieindhiaiies 


had an obligation to fill any prescription 
issued by a physician. Respondent's 
view of his responsibility as a handler of 
controlled substances is erroneous as 
well as dangerous. The Administrator is 
in full agreement with Judge Bittner's 
conclusion that: 

As the evidence amply establishes, 
Respondent has demonstrated an utter 
disregard for his responsibitity as a DEA 
registrant to properly dispense controfed 
substances. Further, Respondent has 
presented no evidence that he even 
recognizes that his dispensing practices are 
improper, much lese that he intends to change 
them. i therefore conclude that Respondent's 
continued registration is not in the public 
interest. [Opinion and Recommended Ruling, 
Findings of Fact, Conclusions of Law and 
Decision of Administrative Law Judge, pp. 
18-19} 

Respondent's counsel's exceptions to 
Judge Bittner’s Opinion and 
Recommended Ruling are without merit. 
He first argues that Judge Bittner based 
some of her findings on inadmissible 
hearsay. Hearsay is freely admissible in 
administrative proceedings. See, 
Klinestiver v. Drug Enforcement 
Admianistratian, 606 F.2d 1128 {D:C. Cir. 
1979). The fact that certain evidence is 
hearsay only affects the weight it is 
given. In determining the weight to be 
given to such hearsay, the finder of fact 
must consider the reliability of the 
source and the reliability of any 
conflicting evidence. See Calhoun v. 
Bailar, 626 F.2d 145, cert. denied 101 
S.Ct. 3033 {1980) and Osokow v. Office 
of Personnel Management, 25 M.SPR. 
319 {1984}. The Administrator agrees 
with Judge Bitter that the hearsay 
evidence relied upon in her findings was 
reliable and trustworthy. 

Respondent's counsel alse argues that 
DEA should be barred from taking 
action against Respondent under the 
principles of res judicata sinoe 
Respondent was acquitted of all 
criminal charges involving prescriptions 
filled for Alvin Zachery. He farther 
argues that the acquittal should weigh 
significantly ia Respondent's favor in 
this proceeding. First, res judicata only 
applies in cases involving the same 
forum. Respondent was acquitted in a 
previous criminal case. The pending 
case iis not criminal, rather it is 
administrative. 21 U.S.C. 824{c) provides 
that administrative proceedings 
involving DEA registrants are 
independent of crimimal matters. The 
Administrator's purpose in revoking a 
registrant's vomtrolled substance 
handling privileges is to protect the 
public from tthe diversion of dangerous 
drugs. Criminal matters, on the cther 
hand, are punitive in nature. The fact 
that Respondent was acquitted on 
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criminal charges is somewhat irrelevant 
for purposes of this proceeding. In 
criminal cases, the prosecution is 
required to prove guilt beyond a 
reasonable doubt. In administrative law, 
the standard of proof is a preponderance 
of the evidence. In this case, there is 
more than sufficient evidence showing 
that Respondent illegally filled 
prescriptions for Alvin Zachery, Cynthia 
Cooks and Herschel O'Neal. 
Furthermore, the evidence of 
Respondent's multitude of other 
violations was unrefuted. 

Respondent's counsel also claims that 
Judge Bittner misinterpreted and 
misapplied previons caselaw to 
Respondent. He claims that 
Respondent's case can be distinguished 
fram the earlier cases since, in those 
cases, the courts found that the 
pharmacists knew ‘they were filling 
unauthorized prescriptions. He claims 
that Respondent did not know he was 
filling bogus prescriptions. Respondent's 
counsel has misinterpreted the earlier 
caselaw. In those cases, as with 
Respondent, willful ignorance of 
obvious evidence of presentation of 
bogus prescriptions constitutes imputed 
knowledge on Respondent's part. There 
is no question, based upon credible 
evidence, that Respondent knew, or 
should have known that the 
prescriptions he was filling were not 
lawful. Respondent cannot be credited 
because he may heve chosen to 
blatently ignore such obvious signs. 
Pharmacies such as Respondent's must 
take reasonable steps to verify that 
prescriptions they fill are valid. To hald 
otherwise would absolve all pharmacies 
= their oerresponding liability under the 
aw. 

Respondent's counsel also asserts that 
Judge Bittner erred in finding that 
Respondent never explained the 
shortages and overages of cantrolied 
substances found during the audit. He 
claims that Respondent had mo burden 
to explain the discrepancies and that to 
find etherwise improperly shifted ‘the 
burden of proof from ‘the Government to 
the Respondent. This argument is also 
flawed. There is no dispute that, in its 
case-in-chief, the Government 
established that unexplained shortages 
and overages of controlled substances 
were found daring an audit of 
Respondent's pharmacy. Therefore, the 
Government met its burden of proof in 
establishing a violation of the law. Once 
the Government met its burden, the 
burden of proof shifted to Respondent to 
either disprove or explain the shortages 
and overages. Respondent provided 
neither an explanation nora 





justification. Thus, Respondent failed to 
meet his burden on this point. 

The remainder of Respondent's 
exceptions are wholly without merit. 
They need not be discussed further. The 
Administrator determines that Judge 
Bittner’s findings are accurate and are 
substantiated by credible evidence in 
the hearing record. Consequently, the 
Administrator finds nothing in 
Respondent's exceptions which would 
alter his conclusion that Respondent's 
continued registration would be 
inconsistent with the public interest. 

Accordingly, the Administrator of the 
Drug Enforcement Administration 
(DEA), pursuant to the authority vested 
in him by 21 U.S.C. 823 and 824 and 28 
CFR 0.100(b) orders that DEA Certificate 
of Registration AK1806085, previously 
issued to Arthur Sklar, R.Ph., d/b/a King 
Pharmacy, be, and it hereby is, revoked. 
It is further ordered that any pending 
applications of renewal of said 
registration be, and they hereby are, 
denied. 

This order is effective September 20, 
1989. 


Dated: August 10, 1989. 
John C. Lawn, 
Administrator. 


[FR Doc. 89-19528 Filed 8-18-89; 8:45 am] 
BILLING CODE 4410-09-M 


White’s Discount Drugs; Denial of 
Application 


On May 8, 1989, the Deputy Assistant 
Administrator, Office of Diversion 
Control, Drug Enforcement 
Administration (DEA) issued an Order 
to Show Cause to White’s Discount 
Drugs, Old Highway 49 North, Collins, 
Mississippi 39428, proposing to deny its 
application, executed on April 30, 1988, 
for registration as a retail pharmacy 
under 21 U.S.C. 823(f). The Order to 
Show Cause alleged that the registration 
of the pharmacy would be inconsistent 
with the public interest as that term is 
used in 21 U.S.C. 823(f). 

The Order to Show Cause was sent to 
White's Discount Drugs by registered 
mail. More than thirty days have passed 
since the Order to Show Cause was 
received by the pharmacy and the Drug 
Enforcement Administration has 
received no response thereto. Pursuant 
to 21 CFR 1301.54(a) and 1301.54(d), 
White's Discount Drugs is deemed to 
have waived its opportunity for a 
hearing. Accordingly, the Administrator 
now enters his final order in this matter 
without a hearing and based on the 
investigative file. 21 CFR 1301.57. 


The Administrator finds that White's 
Discount Drugs is owned by Jimmie D. 
White and was previously known as 
White's Best Buy Drugs. Following a 
hearing, the DEA Certificate of 
Registration of White's Best Buy Drugs 
was revoked by the Administrator. See, 
White's Best Buy Drugs, Docket No. 87- 
41, 53 FR 7251 (1988). In revoking the 
registration of White’s Best Buy Drugs, 
the Administrator found that in 1983 and 
1984, agents of the Mississippi State 
Board of Pharmacy conducted several 
audits of controlled substances at the 
pharmacy. These audits revealed 
significant shortages and overages of 
controlled substances. One audit also 
revealed a shortage of over 7,000 dosage 
units of pyribenzamine, a non-controlled 
substance. Pyribenzamine is often sold 
in the illicit market in combination with 
Talwin, a Schedule IV controlled 
substance. The audits of the pharmacy 
revealed significant shortages of Talwin. 
During the course of conducting one of 
the audits, an agent of the Mississippi 
State Board of Pharmacy discovered 
that over a five-month period, the 
pharmacy dispensed to a single 
individual, 312 10cc vials of Talwin 30 
mg/per cc injectable. Pharmacy records 
indicated that the pharmacy dispensed 
the Talwin pursuant to 14 prescriptions 
which were written for the individual 
and pusuant to subsequent refill 
authorization from the prescribing 
physician. An interview of the 
prescribing physician revealed that he 
did not issue the prescriptions nor did 
he verbally authorize the pharmacy to 
dispense the Talwin to the individual. In 
an interview conducted in 1983, the 
known drug abuser told DEA 
investigators and agents of the 
Mississippi Bureau of Narcotics and the 
Mississippi State Board of Pharmacy 
that since 1981, he had often obtained 
Talwin from White's Best Buy Drugs 
without a prescription. On April 23, 
1986, Jimmie D. White, the owner and 
pharmacist of White's Best Buy Drugs, 
was convicted of two counts of failure to 
maintain records of controlled 
substances in violation of 21 U.S.C. 
842(a)(5). 

There is enough evidence to justify the 
denial of White's Discount Drugs’ 
application for registration based on the 
controlled substance handling practices 
of White’s Best Buy Drugs. In addition, 
however, White's Discount Drugs does 
not possess a Mississippi controlled 
substance registration with the 
Mississippi State Board of Pharmacy 
and therefore, the pharmacy is not 
authorized to handle controlled 
substances in the State of Mississippi. 

The Administrator and his 
predecessors have consistently held that 
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DEA does not have the statutory 
authority under the Controlled 
Substance Act to issue or maintain a 
registration if the applicant or registrant 
is without state authority to handle 
controlled substances. 21 U.S.C. 823(f). 
See, Clifford E. Bigott, D.M.D., Docket 
No. 88-24, 53 FR 28711 (1988); Edward L. 
Mclver, M.D., 53 FR 16477 (1988); 
Howard J. Reuben, M.D., 52 FR 8375 
(1987); and cases cited therein. 

The Administrator has considered the 
factors listed in 21 U.S.C. 823(f) as they 
relate to this case and has concluded 
that the registration of White's Discount 
Drugs wouid be inconsistent with the 
public interest. No evidence of 
explanation or mitigating circumstances 
has been offered on behalf of the 
pharmacy. Therefore, the Administrator 
concludes that White’s Discount Drugs’ 
application for registration must be 
denied. 

Accordingly, the Administrator of the 
Drug Enforcement Administration, 
pursuant to the authority vested in him 
by 21 U.S.C. 823 and 28 CFR 0.100(b), 
hereby orders that the application of 
White's Discount Drugs, executed on 
April 30, 1988, for registration under the 
Controlled Substances Act, be, and it 
hereby is, denied. 

Dated: August 10, 1989. 

John C. Lawn, 

Administrator. 

[FR Doc. 89-19529 Filed 8-18-89; 8:45 am] 
BILLING CODE 4410-09-M 


NATIONAL COMMISSION ON 
LIBRARIES AND INFORMATION 
SCIENCE . 


issues Related to Federal information 
Policy; Meeting 


AGENCY: U.S. National Commission on 
Libraries and Information Science 
(NCLIS). 

ACTION: Notice of public meeting. 


SUMMARY: On July 13, 1989, the U.S. 
National Commission on Libraries and 
Information Science held a public 
hearing concerning the 1988 report from 
the U.S. Office of Technology 
Assessment entitled Informing the 
Nation. As a followup to that hearing, 
NCLIS has established an Information 
Policy Committee which will conduct a 
series of public meetings/forums to 
discuss issues related to information 
policies. This notice announces the first 
in a series of these public meetings/ 
forums designed to elicit views, 
comments, concerns, ideas, and 
information from interested 
organizational representatives, and for 
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the interchange of such among 
organizations, concerning information 
policies. The Commission's meetings are 
authorized under Public Law 61-345. 
DATE/LOCATION: The public meeting will 
be held October 11, 1989 in the Barnard 
Auditorium at the U.S. Department of 
Education, F.0.B. #6, 400 Maryland 
Avenue, SW., Washington, DC, 8:30 
a.m. to 12:30 p.m. 

AGENDA: The proposed agenda for fhis 
meeting (subject to change): 

Presentations and 
Technology and Proprietary Rights— 
Public Domain information and the 
Private Sector; Technology and Public 
Access to Information. 

Open Discussion: information Policy 
Issues; Identification of information 
Policy dssues to be Considered; 
Consideration of Principles of 
Information Policies. 
PARTICIPATION: This meeting is open by 
invitation to anyone intrested in 
information policy issues. Requests for 
invitations must be submitted to NCLIS 
on or before September 21, 1989. 
Because of meeting space, participation 
will be fimited to about 108. 

ADDRESS: Written requests for invitation 


1911 18th Street, NW., Suite 329, 
Washington, DC 20036. 

Special provisions will be made for 
handicapped individuals by caihing fane 
McDuffie (202) 254-31000, no later than 
one week in advance of the meeting. 


Information Science, (202) 254-3100. 
Dated: Angust 14, 1989. 

Susan K. Martin, 

Executive Direciar. 

[FR Dec. 89-19565 Filed 6-18-89; 8:45 am] 

BILLING CODE 7527-01-% 


NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 


Agency Information Collection 
Activities Under OMB Review 


AGENCY: National Endowment for the 
Arts. : 


ACTION: Notice. 


SUMMARY: The National Endowment for 


the Arts (NEA) has sent to the Office of 
Management and Budget {OMB} the 
following es for the collection of 
information under the provisions of the 
Paperwork Reduction Act {44 U5.C. 
Chapter 35). 


DATe: Comments on this information 


collection must be submitted by 


September 20, 1989. 

ADoRESS: Send comments to Mr. Jim 
Houser, Officer of Management.and 
Budget, New Executive Office Building, 
726 Jackson Place, NW., Room 3002, 
Washington, DC 20503; {202-395-7316}. 
In addition, copies of such comments 
may be sent to Mrs. Anne C. Doyle, 
National Eadowmeat for the Arts, 
Administrative Services Division, Room 
203, 1100 Pennsylvania Avenue, NW.., 
Washington, DC., 20506; [202-682-5401). 
FOR FURTHER INFORMATION CONTACT: 
Mrs. Anne C. Doyle, National 
Endowment for the Arts, Administrative 
Services Division, Room 203, 1100 
Pennsylvania Avenue, NW., 
Washington, DC. 20506; (202-682-5401) 
from whom copies of the documents are 
available 


SUPPLEMENTARY INFORMATION: The 
Endowment requests a review of a new 
collection of information. This entry is 
issued by the Padowment and contains 
the following information: {1} The title of 
the form; {2} how often the required 
information must be reported; (3) who 
will be required or asked to report; {4) 
what the ferm will be used for; (5) an 
estimate of the number of responses; [6) 
the average ‘burden hours per respense; 
(7) an estimate of the totel number of 
hours needed to prepare the form. This 
entry is not subject to 44 U‘S.C. 3504(h). 

Title: FY 1990 Inter-Arts Program 
Application Guidelines: New Forms 
Regional Initiative. ~ 

Frequency of Collection: One-time. 

Respondents: Non-profit institutions. 

Use: Guideline instructions and 
applications elicit relevant information 
from non-profit organizations that apply 
for funding under the New Forms 
Regional Initiative category. This 
information is necessary for the 
accurate, thorough, and fair 
consideration of competing proposals in 
the peer review process. 

Estimated Number of Respondents: 
20. 

Average Burden Hours per Response: 
25. , 
Total Estimated Burden: 500. 

Anne C. Boyle, 

Administrative Services Division, Nattonal 
Endowment for the Arts. 

[FR Doc. 89-19589 Filed 6-28-88; 8:45am] 
BILLING CODE 7597-01-M 


Design Arts Advisory Panel (Overview 
Section}; Meeting 


Pursuant to section 10{a)(2) of the 
Federal Advisory Committee Act 
L. 92-463), as amended, notice is hereby 


given that a meeting of the Design Arts 
Advisory Panel (Overview Section) to 
the National Council on the Arts will be 
held on September 7, 1989, from 4 p.m— 
6:30 p.m., September 8, 1989, from 9 
aan—6:30 pan., and September 9, 1989, 
from‘® am—%:30 p.m. im Room M07 of the 
Nancy Hanks Center, 1100 Pennsylvania 
Avenue, NW., Washington, DC 20506. 

A portion of this meeting will be open 
to the public on September 7, 1989, from 
4 p.m—6:30 p.m., on September 8, 1989, 
from 9 a.m—6:30 pim., and on September 
9, 1989, from 9 amm—1i a.m. end 12:30 
p.m.-1:30 p.m. The tepic for discussion 
will be guidelines and poticy issues. 

The ing portion of this meeting 
on September 9, 1989, from 11 a.m.-12:30 
p.m. is for discussion and development 
of confidential FY 1990 budgetary 
projections and related plans to be 
submitted to the Office of Management 
and Budget and the Congress. in 
accordance with the determination of 
the Chairman published im the Federal 
Register ef February 13, 1960, this 
session will be closed to the public 
pursuant to subsection {c}{9}(B) of 
section 552b of Title 5, United States 
Code. 

if you need special accommodations 
due to a disability, please contact the 
Office for Special Constituencies, 
National Endowment for the Arts, 1100 
Pennsylvania Averue, NW., 
Washington, DC 20506, 262/662-5532, 
TTY 202/682-5496 at least seven {7) 
days prior to the meeting. 

Further information with reference to 
this meeting can be obtained from Ms. 
Yvonne M. Sabine, Advisory Committee 
Management National 
Endowment for the Arts, 

DC 20506, or call 202/682-5433. 


Dated: August 15, 1988. 
Yvonne M. Sabine, 
Director, Council and Panel Operations, 
National Endowment for the Arts. 
[FR Doc. 89-19578 Filed 8-18-89; 8:45 am] 
BILLING CODE 7537-01-M 


Music Advisory Panel (Festival 
Section}; Meeting 


Pursuant to section t0{a}{Z) of the 
Federal Advisory Committee Act {Public 
92-463}, as amended, notice is hereby 
given that a meeting of the Music 
Advisory Panel (Festivats Section) to the 
National Council on the Arts will be 
held on September 6, 1989, from 9 a:m.-8 
p.m. and September’7, 1989, from 9 a:m.- 
5:30 p.m. in‘ Room M14 of the Nancy 
Hanks Center, 1100 Pennsytvania 
Avenue, NW., Washington, DC ‘20568. 

A portion of this will be open 
to the public on September 7, 1989, from 





4:30 p.m.—5:30 p.m. The topic for 
discussion will be guidelines and policy 
issues. 

The remaining portion of this meeting 
on September 6, 1989, from 9 a.m.-8 p.m. 
and September 7, 1989, from 9 a.m.—4:30 
p.m. is for the purpose of Panel review, 
discussion, evaluation, and 
recommendation on applications for 
financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including information given in 
confidence to the agency by grant 
applicants. In accordance with the 
determination of the Chairman 
published in the Federal Register of 
February 13, 1980, these sessions will be 
closed to the public pursuant to 
subsection (c)(4), (6) and (9)(B) of 
section 552b of Title 5, United States 
Code. 

If you need special accommodations 
due to a disability, please contact the 
Office for Special Constituencies, 
National Endowment for the Arts, 1100 
Pennsylvania Avenue, NW., Washington 
DC 20506, 202/682-5532, TTY 202/682- 
5496 at least seven (7) days prior to the 
meeting. 

Further information with reference to 
this meeting can be obtained from Ms. 
Yvonne M. Sabine, Advisory Committee 
Management Officer, National 
Endowment for the Arts, Washington, 
DC 20506, or call 202/682-5433. 


Dated: August 14, 1989. 
Yvonne M, Sabine, 


Director, Council and Panel Operations, 
National Endowment for the Arts. 


[FR Doc. 89-19579 Filed 8-18-89; 8:45 am] 
BILLING CODE 7537-01-M 


NUCLEAR REGULATORY 
COMMISSION 


Advisory Committee on Nuclear 
Waste; Meeting 


The Advisory Committee on Nuclear 
Waste (ACNW) will hold its 13th 
meeting on September 13-15, 1989, 8:30 
a.m.—5:00 p.m. each day, Room P-110, 
7920 Norfolk Avenue, Bethesda, MD 
The purpose of this meeting includes: 

(1) A discussion of the approach to 
performance assessment for the high 
level waste repository and status of 
activities. 

(2) A review of the Pathfinder Reactor 
Dismantlement Plan. 

(3) The review of a number of staff 
technical positions. 

(4) A discussion of the concrete . 


bunker prototype license application... - 


(5) A discussion on the availability of 
data from the USGS. 

(6) A discussion of activities at the 
Center for Nuclear Waste Regulatory 
Analyses, 

(7) A discussion of waste related 
activities of NRC's Advisory Committee 
on Research. 

(8) A discussion of DOE’s Program to 
store and dispose of Greater-Than-Class 
C wastes. 

(9) An Administrative session to 
discuss anticipated proposed Committee 
activities, future meeting agendas, and 
organizational matters, as appropriate. 

Procedures for the conduct of and 
participation in ACNW meetings were 
published in the Federal Register on 
June 6, 1988 (53 FR 20699). In accordance 
with these procedures, oral or written 
statements may be presented by 
members of the public, recordings will 
be permitted only during those portions 
of the meeting when a transcript is being 
kept, and questions may be asked only 
by members of the Committee, its 
consultants, and Staff. The Office of the 
ACRS is providing Staff support for the 
ACNW. Persons desiring to make oral 
statements should notify the Executive 
Director of the Office of the ACRS as far 
in advance as practicable so that 
appropriate arrangements can be made 
to allow the necessary time during the 
meeting for such statements. Use of still, 
motion picture and television cameras 
during this meeting may be limited to 
selected portions of the meeting as 
determined by the ACNW Chairman. 
Information regarding the time to be set 
aside for this purpose may be obtained 
by a prepaid telephone call to the 
Executive Director of the Office of the 
ACRS, Mr. Raymond F. Fraley 

telephone 301/492-4516), prior to the 
meeting. 

In view of the possibility that ‘the 
schedule for ACNW meetings may be . 
adjusted by the Chairman as necessary 
to facilitate the conduct of the meeting, 
persons planning to attend should check 
with the ACRS Executive Director if 
such rescheduling would result in major 
inconvenience. 

Dated: August 15, 1989. 

Andrew L. Bates, 

Acting Advisory Committee Management 
1cer. 

[FR Doc..89-19628 Filed 8-18-89; 8:45 am] 

BILLING CODE 7590-01-M 


Advisory Committee on Reactor 
Safeguards Joint Subcommittees on 
Containment Systems and Structural | 
Engineeing; Meeting 


The ACRS Subcommittees on: 
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Containment Systems and Structural 
Engineering will hold a joint meeting on 
September 12, 1989, at the San Francisco 
International Airport Hilton, Savoy 
Room West, San Francisco, CA. 

The entire meeting will be open to 
public attendance. 

The agenda for the subject meeting 
shall be as follows: 


Tuesday, September 12, 1989-8:30 a.m. 
until the conclusion of business 


The Subcommittees will discuss 
containment design criteria for future 
plants with invited speakers from 
industry and national laboratories. 

Oral statments may be presented by 
members of the public with the 
concurrence of the Subcommittee 
Chairman; written statements will be 
accepted and made available to the 
Committee. Recordings will be permitted 
only during those portions of the 
meeting when a transcript is being kept, 
and questions may be asked only by 
members of the Subcommittee, its 
consultants, and Staff. Persons desiring 
to make oral statements should notify 
the ACRS staff member named below as 
far in advance as is practicable so that 
appropriate arrangements can be made. 

During the initial portion of the 
meeting, the Subcommittees, along with 
any of its consultants who may be 
present, may exchange preliminary 
views regarding matters to be 
considered during the balance of the 
meeting. 

The Subcommittees will then hear 
presentations by and hold discussions 
with invited speakers as noted above. 

Further information regarding topics 
to be discussed, whether the meeting 
has been cancelled or rescheduled, the 
Chairman's ruling on requests for the 
opportunity to present oral statements 
and the time allotted therefor can be 
obtained by a prepaid telephone call to 
the cognizant ACRS staff member, Mr 
Dean Houston (telephone 301/492-9521) 
between 7:30 a.m. and 4:15 p.m. Persons 
planning to attend this meeting are 
urged to contact the above named 
individual one or two days before the 
scheduled meeting to be advised of any 
changes in schedule, etc., which may 
have occurred. 


Dated: August 15, 1989. 
Gary R. Quittschreiber, 
Chief, Project Review BrancitNo. 2 2 


[FR Doc. 89-19629 Filed 8-18-89; 8:45 am] 
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[Docket No. 50-261] 


Carolina Power & Light Co.; H.B. 
ae ee 
jo. 2 


Partial Exemption 
I, 


Carolina Power & Light Company (the 
licensee) is the holder of Facility 
Operating License No. DPR-23, which 
authorizes operation of the H.B. 
Robinson Steam Electric Plant, Unit No. 
2. The license provides, among other 
things, that the facility is subject to all 
rules, regulations and Orders of the 
Nuclear Regulatory Commission (the 
Commission) now or hereafter ir effect, 

The facility is a Westinghouse 
pressurized water reactor located at the 
licensee's site in Darlington County, 
South Carolina. 


Il. 


Paragraph III.A1(a) of Appendix J to 
10 CFR Part 50 requires, in part, that if 
during a Type A test (Containment 
Integrated Leakage Rate Test or CILRT) 
potentially excessive leakage paths are 
identified which will interfere with 
satisfactory completion of the test, the 
Type A test shall be terminated and 
local leakage testing performed on the 
paths of concern. 

By letter dated June 30, 1983, and 
clarified by letter dated September 14, 
1987, the licensee requested a wavier of 
the above mentioned Appendix J 
requirement to terminate the Type A 
testing. Instead, the licensee proposed 
an alternative which would allow the 
satisfactory completion of the CILRT. 
The licensee also requested that the 
acceptance criterion for “as found” Type 
A tests be set at the same value as the 
maximum allowable leakage rate, L, or 
the corresponding L,, as defined in © 
Paragraphs IIL and II.M of Appendix J. 

The Commission has reviewed the 
licensee’s exemption request and the 
details of the commission's evaluation 
are contained in the related Safety 
Evaluatioun issued concurrently with 
this partial exemption. The Commission 
review concludes that the licensee's 
approach for continuing Type A 
containment leakage rate testing when 
excessive leakage is identified satisfies 
the intent of the ation and is, 
therefore, technically acceptable. Also, 
the proposed “as found” Type A test 
acceptance criterion of L, or L,, is 
acceptable, with the “as left” allowable 
leakage criterion to remain at 0.75 L, as 
stated in the Technical Specifications. 


Il. 


The Commission has determined that, 
pursuant to 10 CFR 50.12, this partial 


exemption is authorized by law, will not 
present an undue risk to the public 
health and safety, and is consistent with 
the common defense and security. The 
Commission has further determined that 
special circumstances, as provided in 10 
CFR 50.12(a)(2)(ii), are present justifying 
the partial exemption. Namely, 
application of the regulation in the 
particular circumstances is not 
necessary to achieve its underlying 
purpose, which is to ensure that 
accurate and conservative methods are 
used to assess the results of 
containment leak rate tests. 

Accordingly, the Commission hereby 
grants a partial exemption from 
Paragraph III.A.1(a) of Appendix J to 10 
CFR Part 50 to allow the licensee to 
implement an alternative approach, so 
that CILRT can continue if excessive 
leakage is determined. Specifically, 
when excessive leakage is experienced 
during a Type A test, significant leaks 
will be identified and isolated from the 
test. Penetrations so isolated will be 
capable of local leakage rate testing. 
Once these leaks have been isolated, the 
Type A test will be continued. In 
addition, this Exemption permits the 
licensee to use L,, the maximum 
allowable leakage rate, as the 
acceptance criterion for the “as found” 
Type A test results. 

Pursuant to 10 CFR 51.32, the 
Commission has determined that the 
granting of this partial exemption will 
have no significant impact on the quality 
of the human environment (54 FR 28132). 

The partial exemption is effective 
upon issuance. 

Dated at Rockville, Maryland this 14th day 
of August 1989. 

For the Nuclear Regulatory Commission. 
Steven A. Varga, 

Director, Division of Reactor Projects—I/II 
Office of Nuclear Reactor Regulation. 

[FR Doc. 89-19605 Filed 8-18-89; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-213] 


Connecticut Yankee Atomic Power 
Co.; Haddam Neck Plant 


Exemption 
1 


The Connecticut Yankee Atomic 
Power Company (CYAPCO, the 
Licensee) is the holder of Operating 
License No, DPR-61 which authorizes 
operation of the Haddam Neck Piant. 
The license provides, among other 
things, that the Haddam Neck Plant is 
subject to all rules, regulations, and 
Orders of the Commission now or 
hereafter in effect. 


34631 


The plant is a single-unit pressurized 
water reactor at the licensee’s site 
located in Middlesex County, 
Connecticut. 


118 


One of the conditions of all operating 
licenses for water-cooled power 
reactors,.as specified in 10 CFR 50.54(o), 
is that primary reactor containments 
shall meet the containment leakage test 
requirements set forth in 10 CFR Part 50, 
Appendix J. More specifically the 
following sections require that: 


Section HI_A.6(b), “Additional 
Requirements—Type A Test” 


“If two consecutive periodic Type A 
tests fail the applicable acceptance 
criteria in 1.A.5.(b), notwithstanding 
the periodic retest schedule of III.D, a 
Type A test shall be performed at each 
plant shutdown for refueling or 
approximately every 18 months, 
whichever occurs first, until two 
consecutive Type A tests meet the 
acceptance criteria in III.A.5.(b), after 
which time the retest schedule specified 
in IIL.D. may be resumed.” 


Section III.D.2.(a), “Type B Test” 


“Type B tests, except tests for air 
locks, shall be performed during reactor 
shutdown for refueling or other 
convenient intervals but in no case at 
intervals greater than 2 years.” 


Section III.D.3, “Type C Test” 


“Type C tests shall be performed 
during each reactor shutdown for 
refueling but in no case at intervals 
greater than 2 years.” 

By letter dated April 26, 1989 
CYAPCO requested a schedular 
exemption from the above requirements. 
Haddam Neck was last shutdown for 
refueling in July 1987 and the leak rate 
tests were performed over a period of 
the next 3 months, Haddam Neck was 
restarted in March 1988, after a 9 month 
outage and has operated essentially 
continuously since then, a total of 15 
months. By September 5, 1989 Haddam 
Neck will have operated 18 months and 


‘will be ready for refueling. However, the 


18 month Type A test and the two year 

Type B and C test periods end before 

the next refueling on various dates 
beginning April 27, 1989. 

Il. 


By letter dated April 26, CYAPCO 
requested a scheduler exemption from 
the regulatory requirements cited in 
Section II above. In this Section, the 
staff has evaluated the Type A and Type 
B and C test separately. The 
acceptability of the exemption requests 





for each item is adressed below. More 
details are‘contained in the NRC staff's 
related Safety Evaluation issued 
concurrent with this exemption. 

The Safety Evaluation and the above 
referenced submittal by the licensee are 
available for public inspection at the 
Commission's Public Document Room, 
the Gelman Building, 2120 L Street NW., 
Washington, DC 20555, and-at the 
Russell Library, 123 Broad Street, 
Middletown, Connecticut 06457. 


Section I11.A.6.{b) 


As indicated above the intent of 
Appendix J was that after two 
consecutive failures of the integrated 
leak rate test (ILRT) the plant should 


refueling 
September S$, 1989. The exemption would 
allow the ILRT to be until 
that refueling outage. Such an extension 
of approximately 6 months is desirable 
in order to prevent a midcycle 
shutdown. The “as found” failure of the 
ILRT has been due to excessive Type‘C 
leakages. CYAPCO has taken aggressive 
actions to improve the Type C leakages. 
These efforts have included: 

{1) insproving test procedures and 
methods, 

(2) Making modifications to 
penetrations of poor performers, 

(3) Making modifications to the 
Service Water System to limit silt, 

(4) — supplemental Type C 
test, and 

(5) Pursuing an enhenced testing and 
maintenance program to identify, test, 
repair and reduce containment leakage. 

The staff has reviewed these actions 
and agrees these actions should reduce 
leakage from historically poor 
penetrations and provide CYAPCD a 
method te detect and focus its attention 
on future bad performers. 

During the last refueling outage 
unexpected core barrel and thermal 
shield reports extended the outage 
several months. During this time of 
appreximately 6 months plant 


interval of 48 months specified in 
Appendix J was based, in part, on the 
expected degradation of components 
exposed to the environment resulting 
from a full 18 months of normal plant 
operations. The total exposure time for 
the containment to normal plant 
operation environment at Haddam Neck 
Plant will be about 15 months. 

Therefore the stalf would not expect 


the containment condition te degrade 


significantly during the extension of the 
test period. 


Section 1.D.2{a) and 1i.D.3 


As indicated above the intent of 
Appendix J was that isolation valves 
and the associated penetrations be 
tested during each refueling outage not 
to exceed 24 months. Haddam Neck is 
presently scheduled to conduct a 
refueling outage on or before September 
5, 1989. The exemption would allow the 
local leak rate rests (Type B and C) to 
be postponed oe mete mea 
Such an extension of 
months is epdatendiaegeentt 


midcycle shutdown. 

As noted in the Type A test 
evaluation, CYAPCO has rol 
aggressive action to improve 
chances of the Type’C wee cers ol test of 
passing the ILRT. Historically, Haddam 
Neck has not had a problem with Type B 
leakage. The NRC staff has concluded 
that the actions ‘taken by: CYAPGO 
should reduce leakage through 
historically poor penetrations and 
provide CYAPCO a method to detect 
and fecus attention on future bad 
performers. 

During the Jast noe aoe an 
unexpected core barrel and 
shield repairs extended the ci 
several months. During this time of 
approximately 6 months, plant 
components were not exposed to the 
normal operating temperatures, pressure 
and radiation conditions. The time 
interval of 24 months, specified in 
Appendix J, was based, in part, on the 
expected tion of components 
ompseal to the environment resulting 
from a full 24 months of normal plant 
operation. The total exposure time for 
the containment penetration to normal 
plant operating environment will be only 
about 15 months. 

The 24-month interval requirement for 
Types B and C penetrations és intended 
te be often enough to prevent significant 
deterioration from occurring and Jong 
enough to permit the local leak rate tests 
(LLRTs) to be performed during plant 
outages. In addition leak testing of the 
penetrations during plant shutdown is 
preferable because of the lower 
radiation exposures to plant personnel. 
Moreover, some penetrations, because 
of their intended ions, cannot be 
tested at power operation. For 
penetrations that cannot be tested 

siketardectaucrin walt’ 
test wi 
cause a degradation in the plant's 
overall safety {e.g., the closing of a 
redundant fine in a system), the 
increase ‘in confidence of containment — 
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integrity following a successful test 4s 


Not significant enough to justify a plant 


shutdewn specifically to perform the 
LLRTs within the 24-month time peried, 
especially in light of the above 
discussions. 


IV. 


Pursuant to 10 CFR 50.12(a}{2){v), the 
Commission will not consider granting a 


 schedular exemption unless the licensee 


has made good faith efforts to comply 
with the regulation. The NRC staff 
believes that CYAPCO has taken 
prudent steps to improve the 
containment integrity and if not for the 
extended refueling outage would have 
complied with Apopendix j. 

Based on our evaluation, the NRC 
staff has concluded CYAPCO has made 
good faith effort to comply with the 
requirements of Appendix J and that the 
special circumstances as.described in 10 
CFR 50.12[a)}[2)(v) exist and the 
schedular exemptions from 10 CFR 50, 
Appendix J should be granted. 

V. 


Accordingly, the Commission has 
determined that pursuant ‘to 10 CFR 
50.12, the exemption is authorized by 
law, will not endanger life or property or 
the common defense and security, and is 
otherwive in the public interest. 
Therefore, the Commission hereby 
approves the following exemption 
request. 

A temporary exemption is hereby 
granted from the requirement of 1D CFR 
50, Appendix J, Section IILA.6.[b), which 
requires that an ILRT be conducted 
within 18 months of the last refueling 
outage for good cause showa, this 
exemption extends that period by 
apeueetanataly 6 months from April 27, 


- teiapesnry exemption also is 
granted from the requirements of 
sections HLD.2{a) and 111.D.8, which 
require a local leak rate test be 
conducted within 24 months of the 
previous refueling outage. For good 
cause shown, this exemption extends 
that period of approximately 2 months 
from July 18, 1989. 

Pursuant to10 CFR5132,the . 
Commission has determined that the 
granting of this exemption will have no 
significant impact on the environment 
(54.FR 27440). 

This exemption is effective upon 
issuance. 

Dated at Rockville, pane this 14th dey 
of August, 1989. 
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For the Nuclear Regulatory Commission. 
Steven A. Varga, 
Director, Division of Reactor Projects I/II, 
Office of Nuclear Reactor Regulation. 
[FR Doc. 89-19807 Filed 8-18-89; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket Nos. 50-369 and 50-370] 
Duke Power Co; Consideration of 


The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of amendments to 
Facility Operating License No. NPF-9 
and Facility Operating License NPF-17, 
issued to Duke Power Company (the 
licensee), for operation of the McGuire 
Nuclear Station, Units 1 and 2, located 
in Mecklenburg County, North Carolina. 

The proposed amendments would 
revise Technical Specification (TS) 3/ 
4.2.2, 3/4.2.3, 3/4.2.4, 3/4.3.1 and 3/4.3.3.2 
to reduce from 75% to 50%, the number 
of moveable incore detector thimbles in 
McGuire Unit 1 required to be available 
for the Moveable Incore Detection 
System to be declared operable. 
McGuire Unit 1 is experiencing 
problems with sticking detectors that 
prevent the detectors from traveling the 
entire length of the incore thimbles. This 
problem apparently resulted from a new, 
ineffective cleaning process during the 
last refueling outage which left a 
lubricant residue on the thimbles. The 
thimbles will be cleaned using a proven 
process during the next refueling outage 
or unplanned outage of sufficient 
duration. The proposed TS change, thus, 
would apply only to the remainder of 
the present Unit 1 fuel cycle (Cycle 6) 
and would be applied by the licensee 
only if the sticking problem precludes 
insertion of the presently required 
number of detectors. Unit 2 is affected 
by this change only administratively 
because it shares a common TS with 
Unit 1; no technical change is intended 
for Unit 2. The licensee's application for 
the amendments was dated August 3, 
1989. 

Before issuance of the proposed 
license amendments, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission's 
regulations. 

The Commission has made a proposed 
determination that the amendment 
request involves no significant hazards 
consideration. Under the Commission's - 
regulations in 10 CFR 50.92, this means 


that operation of the facility in 
accordance with the proposed 
amendments would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The McGuire Moveable Incore 
Detection System consists of 58 incore 
flux thimbles in which moveable fission 
chamber detectors scan the length of 58 
selected fuel assemblies to measure 
axial and radial neutron flux 
distributions of the reactor. The licensee 
has determined that a reduction in the 
required number of moveable incore 
detector thimbles from 75% (44 thimbles) 
to 50% (29 thimbles) would not 
significantly degrade the ability of the 
system to measure core flux (or power) 
distributions. The licensee's conclusions 
are based, in part, upon a Westinghouse 
study (Attachment 3B of the August 3, 
1989 application for amendments) 
showing that the increased uncertainty 
for peaking factor measurements using 
only 29 detector thimbles rather than 58 
would be small (i.e., the additional 
uncertainty would be about 1% for the 
nuclear enthalpy rise hot channel factor 
and 2% for total heat flux hot channel 
factor). As the number of available 
moveable detector thimbles decreases 
from 75% to 50%, the measurement 
uncertainty presently specified in the TS 
would be increased and would, 
therefore, increase the margin to the 
allowable TS limit for hot channel 
factors. The TS would continue to 
require that sufficient detector thimbles 
be available to ensure each core 
quadrant is monitored; thus, the 
available detector thimbles, although 
reduced would have a negligible impact 
on the quadrant tilt and core average 
axial power shape measurements. 

Based on these factors and the 
Westinghouse study, the licensee has 
determined that the margin of safety 
would not be significantly reduced. The 
NRC has reviewed this determination 
and the McGuire Unit 1 core 
characteristics at this point in the fuel 
cycle (Unit 1 Cycle 6 is currently at 
about 5700 MWD/MTU of a 15,500 
MWD/MTU cycle.) We find that the 
core power distribution is presently well 
defined and that all power distribution 
surveillance parameters have sufficient 
margin to their limits to accommodate 
the additional measurement 
uncertainties associated with the 
proposed change. Therefore, we concur 
with the licensee's finding for the 
remainder of the Unit 1 fuel cycle. 


Since the power distribution. - 
surveillance parameters will not be 
exceeded, and existing safety limits are 
not changed, the proposed TS change 
would not increase the consequences of 
any previously evaluated accident. 
Since the incore detectors are used only 
as information and are not used to cause 
actuation of engineered safety features 
or to cause a reactor trip (separate flux 
detectors located outside the core are 
provided for such purposes), the 
proposed amendments would not 
increase the probability of a previously 
evaluated accident. Similarly, since the 
proposed change would add no new 
equipment or otherwise change the plant 
configuration, the proposed change 
would not create the possibility of a new 
or different kind of accident from any 
accident previously evaluated. 

Accordingly, the Commission 
proposes to find that the changes do not 
involve a significant hazards 
consideration. 

The Commission is seeking public 
comments on this proposed __ 
determination. Any comments received 
within 30 days after the date of 
publication of this notice will be 
considered in making any final 
determination. The Commission will not 
normally make a final determination 
unless it receives a request for a 
hearing. 

Written comments may be submitted 
by mail to the Regulatory Publications 
Branch, Division of Freedom of 
Information and Publications Services, 
Office of Administration, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, and should cite the 
publication date and page number of 
this Federal Register notice. Written 
comments may also be delivered to 
Room 223, Phillips Building, 7920 Norfolk 
Avenue, Bethesda, Maryland, from 7:30 
a.m. to 4:15 p.m. Copies of written 
comments received may be examined at 
the NRC Public Document Room, 2120 L 
Street, NW., Washington, DC. The filing 
of requests for hearing and petitions for 
leave to intervene are discussed below. 

By September 21, 1989, the licensee 
may file a request for a hearing with 
respect to issuance of the amendments 
to the subject facility operating licenses 
and any person whose interest may be 
affected by this proceding and who 
wishes to participate as a party in the 
proceeding must file a written petition 
for leave to intervene. Request for a 
hearing and petitions for leave to 
intervene shall be filed in accordance 
with the Commission's “Rules of 
Practice for Domestic Licensing 
Proceedings” in 10 CFR Part 2. If a 
request for a hearing or petition for 





leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on fhe request 
and/or petition and the Secretary or the 
designated Safety and Licensing Board 
will issue a wotice of hearing or an 
appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 


following factors: {1) The nature of the 
petitioner's right under the Act to be 
made a party to the proceeding: {2) the 
nature and extent of the petitioner's 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner's interest. The petition should 
also identify the specific aspect(s)-of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are to be 
litigated in the matter, and the basis for 
each contention set forth with 
reasonable specificity. Contentions shall 
be limited to matters within the scope of 
the amendment under consideration. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have fhe opportunity to 
participate fully in fhe conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

If a hearing is requested, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. The 


final determination will serve to decide 
when the hearing is held. 

If the final determination is that the 
amendment request involves no 
significant hazards consideration, the 
Commission may issue the amendment 
and make it effective, notwithstanding 
the request for a hearing. Any hearing 
held would take place after issuance of 
the amendment. 

If the final determination is that the 


expiration of the 30-day notice period. 
However, should circumstances change 
during the notice period such that failure 
to act in a timely way would result, for 
example, in derating or shutdown of the 
facility, the Commission may issue the 
license amendment before the 
expiration of the 30-day notice period, 
provided that its final determination is 
that the amendment involves no 

significant hazards consideration. The 
final determination will consider all 
public and State comments received. 
Should the Commission take this action, 
it will publish a notice of issuance and 
provide for opportunity for a hearing 
after issuance. The Commission expects 
that the need to take this action will 
occur very infrequently. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, US. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission's Public 
Document Room, 2120 L Street, NWV., 
Washington, DC, by the above date. 
Where petitions are filed during the last 
ten (10) days of the notice period, it is 
requested that the petitioner promptly so 
inform the Commissioa by a toll-free 
telephone call to Western Union at 1— 
800-325-6000 {in Missouri 1-800-342- 
6700). The Western Union operator 
should be given Datagram identification 
Number 3787 and the following message 
addressed to David Matthews: 
Petitioner's name and telephone 
number; date petition was mailed; plant 
name; and publication date and page 
number of this Federal Register notice. 
A copy of the petition should also be 
sent to Office of the General Counsel, 


Soutaehydanaaineatmpantaetene 


to intervene, amended petitions, 
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supplemental and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
presiding Atomic Safety and Licensing 
Board that the petition and/or request 
should be granted based upon a 
balancing of factors specified in 10 CFK 
2.714(a)(1){ij-4v) and 2:714{d). 

For further details with respect to this 
action, see the application for 
amendment which is available for public 
inspection at the Cammission’s Public 
Document Room, 2120 L Street, NW., 
Washington, DC, and at the Atkins 
Library, University of North Carolina, 
Charlotte (UNCC Station), North 
Carolina 28223. 


Dated at Rockville, Maryland, this 15th day 
of August 1989. 

For the Nuclear Regulatory Commission. 
Darl S. Hood, 
Project Manager Project Directorate I1-3 
Division of Reactor Projects-1/ll Office of 
Nuclear Reactor Regulation. 
[FR Doc. 89-19606 Filed 8-28-89; 645 am] 
BILLING CODE 7590-01-M 


OFFICE OF PERSONNEL 
MANAGEMENT 


Proposed Extension of an information 
Collection Submitted to OMB for 
Clearance 


AGency: Office of Personnel 
Management. 
ACTION: Notice. 


summary: In accordance with the 
Paperwork Reduction Act of 1980, (Title 
44, U.S.C. chapter 35), this notice 
announces a Tequest submitted to OMB 
to extend a clearance for collecting data 
from selected Federal agencies for 
general purpose statistics. On an annual 
basis, salary and wage data not 
otherwise available to the Office of 
Personnel Management are collected 
using OPM Forms 1078-A and 1078-B, or 
automated means. This report is 
completed by ten agencies, and takes 
approximately 12 hours to complete, for 
a total burden of 120 hours. The data are 
used by the Office of Personnel 
Management to calculate the Federal 

pay line and to manage pay policy and 
special rate programs. For copies of this 
clearance package, call Grace Butler on 
(202) 632-0259. 

pate: Comments on this data collection 
should be received on or before 
September 5, 1989. 

ADDRESSES: Send or deliver comments 
to: 
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C. Ronald Trueworthy, Agency 
Clearance Officer, Us. Office of 
Personnel t, 1900 E Street 


Managemen 
NW., Room 6410, Washington, DC 


, Information Desk 
ce of Information and 
Regulatory Affairs, New Executive 
Office Building, Room 3002, Office of 
Management and Budget, Washington, 
DC 20503 
FOR FURTHER INFORMATION CONTACT: 
Randall T. Matke (202) 632-5022. 


Constance B. Newman, 

Director, U.S. Office of Personnel 
Management. 

[FR Doc. 89-19671 Filed 8-18-89; 8:45 am] 
BILLING CODE 6325-01-M 


Proposed Extension of a Form 
Submitted to OMB for Clearance 


AGENCY: Office of Personnel 
Management. ~ 


ACTION: Notice. 


SUMMARY: In accordance with the 
Paperwork Reduction Act of 1980, {title 
44, U.S. Code, chapter 35), this notice 
announces the proposed extension of a 
form which collects information from 
the public. Optional Form 300, 
Qualifications Analysis and Appraisal 
of Candidates for Supervisory Positions, 
is completed by the employers and/or 
co-workers of applicants for supervisory 
positions throughout the Federal 
Government. The qualification standard 
for supervisory positions in General 
Schedule occupations (GS-15 and 
below) contained in the Qualification 
Standards Handbook, recommends the 
use of this form to facilitate the 
collection of information used in 
evaluating supervisory candidates. 
Approximately 400 forms are completed 
annually and require about 15 minutes 
to complete for a public burden of 100 
hours. For copies of the proposal, call 
Larry Dambrose on (202) 632-0199. 
DATE: Comments on this extension 
should be received on or before 
September 5, 1989. 

ADDRESSES: Send or deliver comments 

to— 

C. Ronald Trueworthy, Agency 
Clearance Officer, U.S. Office of 
Personnel Management, 1900 E Street, 
NW., Room 6410, Washington, DC 
20415 

and 

Joseph Lackey, OPM Desk Officer, 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, New Executive Office 
Building, NW., Room 3235, 
Washington, DC 20503 


FOR FURTHER INFORMATION CONTACT: 
Stephen Perloff, (202) 632-0557. 
Constance Berry Newman, 

Director, Office of Personnel Management. 
[FR Doc. 89-19672 Filed 8-18-89; 8:45 am] 
BILLING CODE 6325-01-M 


POSTAL RATE COMMISSION 
[Docket No. A89-12; Order No. 83] 


Notice and Order Accepting Appeal 
and Establishing Procedural Schedule 
Under 39 U.S.C. 404(b)(5) 


Issued August 15, 1989. 

Before Commissioners: Henry R. Folsom, 
Vice-Chairman; John W. Crutcher; W.H. 
“Trey” LeBlanc, Ill; Patti Birge Tyson. 

In the Matter of Hoxeyville, Michigan 49641 
(Pauline Ruark, et al., Petitioners). 


Docket Number: A89-12 
Name of Affected Post Office: 
Hoxeyville, Michigan 49641 
Name(s) of Petitioner(s): Pauline Ruark 
and others 
Type of Determination: Closing 
Date of Filing of Appeal Papers: August 
7, 1989 
Categories of Issues Apparently Raised: 
1. Effect on postal services [39 U.S.C. 
404 (b)(2)(C)] 2. Effect on the 
community [39 U.S.C. 404(b)(2)(A)]} 
Other legal issues may be disclosed 
by the record when it is filed; or, 
conversely, the determination made by 
the Postal Service may be found to 
dispose of one or more of these issues. 
In the interest of expedition, in light of 
the 120-day decision schedule [39 U.S.C. 
404(b)(5)], the Commission reserves the 
right to request of the Postal Service 
memoranda of law on any appropriate 
issue. If requested, such memoranda will 
be due 20 days from the issuance of the 
request; a copy shall be served on the 
petitioner. In a brief or motion to 
dismiss or affirm, the Postal Service may 
incorporate by reference any such 
memoranda previously filed. 


The Commission orders: 


(A) The record in this appeal shall be 
filed on or before August 22, 1989. 

(B) The Secretary shall publish this 
Notice and Order and Procedural 
Schedule in the Federal Register. 

By the Commission. 

Charles L. Clapp 

Secretary. 

August 7, 1989—Filing of Petition 
August 15, 1989—Notice and order of 

Filing of Appeal 
September 1, 1989—Last day of filing of 

petitions to intervene [see 39 CFR 

3001.111(b)] 


September 11, 1989—Petitioners’ 
Participant Statement or Initial Brief 
[see 39 CFR 3001.115(a) and (b)] 

October 2, 1989—Postal Service 
Answering Brief [see 39 CFR 
3001.115{c)] 

October 17, 1989—Petitioners’ Reply - 
Brief should Petitioners choose to file 
one [see 39 CFR 3001.115{d)] 

October 24, 1989—Deadline for motions 
by any party requesting oral 
argument. The Commission will 
schedule oral argument only when it 
is a necessary addition to the written 
filings [see 39 CFR 3001.116] 

December 5, 1989—Expiration of 120- 
day decisional schedule [see 39 U.S.C. 
404(b)(5)] 

[FR Doc. 89-19610 Filed 8-18-89; 8:45 am] 

BILLING CODE 7710-FWw-t 


SECURITIES AND EXCHANGE 
COMMISSION 


[File No. 1-9069) 


Self-Regulatory Organizations; Order 
Granting Application to Strike From 
Listing and Registration; The American 
Stock Exchange, inc. (De Laurentis 
Firm Partners L.P., Depositary Units) 


August 14, 1989. 

The American Stock Exchange, Inc. 
(“Exchange”) has filed an application 
with the Securities and Exchange 
Commission {“Commission”) pursuant 
to section 12(d) of the Securities 
Exchange Act of 1934 and Rule 12d2- 
2(c) promulgated thereunder to strike the 
above specified security from listing and 
registration thereon. 

The reasons alleged for striking this 
security from listing and registration 
include the following: 

The delisting policies of the Exchange 
provide, among other things, that 
consideration may be given to the 
suspension or removal of any securities 
when the financial condition and/or 
operating results of the issuer appear to 
be unsatisfactory or if the aggregate 
market value of the security has become 
so reduced as to make further dealings 
on the inadvisable or if the 
issuer has sold or otherwise disposed of 
its principal operating assets, or has 
ceased to be an operating company or if 
the issuer has failed to comply with its 
listing agreements with the Exchange. 

In applying these policies, the 
Exchange gives consideration to 
delisting the securities of a company in 
the event that it has stockholders’ equity 
of less than $2,000,000 if such company 
has sustained losses from continuing 
operations and/or net losses in two of - 





its three most recent fiscal years or if it 
has sustained losses which are 
substantial in relation to its overall 
operations or its existing financial 
resources, or its financial condition has 
become so impaired that it appears 
questionable, in the opinion of the 
Exchange, as to whether such company 
will be able to continue operations and/ 
or meet its obligations as they mature. 

Additionally, the Exchange gives 
consideration to the removal of a 
common stock issue if the aggregate 
market value of shares publicly held is 
less than $1,000,000. 

The Depositary Units of De Laurentis 
Film Partners L.P. (the “Partnership”) do 
not qualify for continued listing under 
these policies for the following reasons: 

The Company has incurred net losses 
since organization in November 1986 as 
follows: 1987, $18,456,000; and 1988, 
$4,465,000. 

In a report dated April 13, 1988 on the 
Partnership's 1987 financial statements, 
the Partnership's independent 
accountants note the Partnership's 1987 
net loss and, after discussing other 
material financial uncertainties, 
question the Partnership's ability to 
continue in business. 

The Partnership's latest Form 10-Q 
also (for the nine months ended 
September 30, 1988) discloses that, due 
to a lack of funds, the Partnership has 
discontinued its principal business in 
that it has stopped investing in motion 
pictures. 

The Commission, having considered 
the facts stated in the application and 
having due regard for the public interest 
and protection of investors, orders that 
said application be, and it hereby is, 
granted, effective at the opening of 
business on August 15, 1989. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 89-19546 Filed 8-18-89; 8:45 am] 
BILLING CODE 9010-01-m 


[File No. 1-7017] 


Self-Regulatory Organizations; Order 

Granting Application to Strike From 

Listing and Registration; The Boston 

Stock Exchange, Inc. (Mutual Oil of 

cna inc.; Common Stock, $.10 Par 
alue 


August 11, 1989. 

The Boston Stock Exchange, Inc. 
(“Exchange”) has filed an application 
with the Securities and Exchange 
Commission (“Commission”) pursuant 
to section 12(d) of the Securities 


Exchange Act of 1934 and Rule 12d2~ 
2(c) promulgated thereunder to strike the 
above specified securities from listing 
and registration thereon. 

The reasons alleged for striking these 
securities from listing and registration 
include the following: 

The Company has entered into 
Chapter 7 of the United States 
Bankruptcy Code which calls for 
complete liquidation. Trading was 
suspended at 1:40 p.m. on July 26, 1989. 

The Commission, having considered 
the facts stated in the application and 
having due regard for the public interest 
and protection of investors, orders that 
said application be, and it hereby is, 
granted, effective at the opening of 
business on August 14, 1989. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 89-19609 Filed 8-18-89; 8:45 am] 
BILLING CODE 8010-01-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 
[CGD 89-063] 


Chemical Transportation Advisory 
Committee; Request for Applications 


AGENCY: Coast Guard, DOT. 
ACTION: Request for applications. 


sumMARY: The U.S. Coast Guard is 
seeking applications for appointment to 
membership on the Chemical 
Transportation Advisory Committee 
(CTAC). The objectives and mission of 
the Committee are to provide advice and 
consultation to the Office of Marine 
Safety, Security and Environmental 
Protection with respect to water 
transportation of hazardous materials in 
bulk. Members of the Committee serve 
without compensation from the Federal 
Government. 

Applications will be considered for 
nine expiring terms and any other 
existing vacancies. To achieve the 
balance of membership required by the 
Federal Advisory Committee Act, the 
Coast Guard is especially interested in 
applications from minorities and 
women. 

The Committee usually meets at least 
once a year in Washington, DC, with 
subcommittee meetings for specific 
problems on an as-required basis. 
DATE: Requests for applications should 
be received no later than December 1, 
1989. 


Federal Register / Vol. 54, No. 160 / Monday, August 21, 1989 / Notices 


apopReEss: Persons interested in applying 
should write to Commandant (G-MTH- 
1), U.S. Coast Guard, 2100 Second St. 
SW., Washington, DC 20593-0001. 
FOR FURTHER INFORMATION CONTACT: 
Mrs. Dawn Anderson or Commander 
Ronald Tanner, at the above mailing 
address, or telephone (202) 267-1217. 
Dated: August 11, 1989. 


J.D. Sipes, 
Chief, Office of Marine Safety, Security and 


Environmental Protection. 


[FR Doc. 89-19545 Filed 8-18-89; 8:45 am] 
BILLING CODE 4910-14-M 


Federal Aviation Administration 


Radio Technical Commission for 
Aeronautics (RTCA); Special 
Committee 166—User Requirements 
for Future Airport and Terminal Area 
Communication, Navigation, and 
Surveillance Systems; Meeting 


Pursuant to section 10({a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463; 5 U.S.C. App. I), notice is 
hereby given for the fourth meeting of 
RTCA Special Committee 166 on User 
Requirements for Future Airport and 
Terminal Area Communication, 
Navigation, and Surveillance Systems to 
be held September 14-15, 1989, in the 
RTCA Conference Room, One 
McPherson Square, 1425 K Street, NW., 
Suite 500, Washington, DC 20005, 
commencing at 9:30 a.m. 

The agenda for this meeting is as 
follows: (1) Chairman's remarks; (2) 
approval of the third meeting’s minutes, 
RTCA Paper No. 273-89/SC166-24; (3) 
review of Revised Terms of Reference 
for SC-166; (4) Working Group Activities 
Reports on Operations Working Group, 
Technology Working Group, and 
Transition and Economics Working 
Group; (5) review of action items from 
June Committee Meeting; (6) briefing on 
FAA Advanced Aviation System; (7) 
review and approval of Revised 
Committee Report Outline; (8) other 
business; and (9) date and place of next 
meeting. 

Attendance is open to the interested 
public but limited to space available. 
With the approval of the Chairman, 
members of the public may present oral 
statements at the meeting. Persons 
wishing to present statements or obtain 
information should contact the RTCA 
Secretariat, One McPherson Square, 
1425 K Street, NW., Suite 500, 
Washington, DC 20005; (202) 682-0266. 
Any member of the public may present a 
written statement to the committee at 
any time. 
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wt in Washington, D.C., on August 14, 


Geoffrey R. McIntyre, 

Designated Officer. ¥~S 

[FR Doc. 89-19560 Filed 8-18-89; 8:45 am] 
BILLING CODE 4910-13-M ' 


DEPARTMENT OF THE TREASURY 


Office of Thrift Supervision 
[OTS-89001; No. 89-1] 


Statement of Organization, 
and Delegations of Authority 


Date: August 9, 1989. 
AGENCY: Office of Thrift Supervision, 
Treasury: 


ACTION: Statement of tion, 


Functions, and Delegations of Authority. 


SUPPLEMENTARY INFORMATION: The 
Financial Institutions Reform, Recovery 
and Enforcement Act of 1989 
(“FIRREA”), Pub. L:; No. 101-73;,-103 Stat. 
183, signed into law on August 9, 1989, 
established the Office of Thrift 
Supervision (“Office”), headed by a 
Director, as an office within the 
Department of the Treasury, effective 
August 9, 1989. The Office will perform 
those functions formerly performed by 
the Federal Home Loan Bank Board 
(“Bank Board”) in its own right and as 
operating head of the Federal Home 
Loan Bank System (“Bank System") and 
the Federal Savings and Loan Insurance 
Corporation (“FSLIC”) that have been 
transferred to it by the FIRREA: These 
functions include the chartering of 
federal savings associations and the 
regulation and supervision of all savings 
associations and savings and loan 
holding companies. See FIRREA, Title I, 
paragraph (f)(4) of section 204, amending 
section 3(q) of the Federal Deposit 
Insurance Act; Title III, section 301, 
amending subsections 3(a), 3(e), 4(a), 
5(a) of the Home Owner's Loan Act of 
1933; and Title IV, sections 401(f), 401(g), 
401(h). 

Under FIRREA, both the Bank Board 
and the Office will exist for a period of 
60 days. See FIRREA, Title III, amending 
section 3 of the Home Loan Owners’ 
Loan Act of 1933, and Title IV, section 
401. During that period, however, the 
Chairman of the Bank Board is 
empowered to take only such actions as 
are necessary to wind up the affairs of 
the Bank Board and the FSLIC. See 
FIRREA, Title IV, section 401. At the end 
of that period, the Bank Board will be 
abolished. Since the Director will 
determine the final organizational 


structure of the Office during this 60 day . 


period, the description.of the Office . 
provided in this statement is interim in 


nature. A final:statement of 
of authority will be published in the 
Federal Register at a later date. 

The Office of Thrift Supervision . 
headquarters are located at 1700 G 
Street, NW., Washington, DC 20552. 
Phone 202-906-6000. The Office is 
directed by the Director, who is 
appointed by the President and 
confirmed by the Senate, for a term of 
five years pursuant to section 3 of the 
HOLA, as amended by the FIRREA. The 
Director is the chief federal regulatory 
officer for all savings associations. The 
Director has overall responsibility for 
the development, execution, and review 
of all Office programs and functions. 
The Director is assisted by the following 
officials who perform such duties as the 
Director may prescribe: 

Senior Deputy Director for Congressional 

Relations and Communications 
Senior Deputy Director for Supervision 

(Policy) 

Senior Deputy Director for Supervision 

(Operations) 

Senior Deputy Director for Management 
General Counsel 
Chief Economist 


The Office has the following District 
offices, each under an official who 
reports to the Senior Deputy Director for 
Supervision (Operations), at the 
following locations: 


Boston District Office 

One Financial Center, 20th Fioor 
Boston, Massachusetts 02111 
Telephone: 617-542-0150 

New York District Office 

One World Trade Center, Floor 103 
New York, New York 10048 
Telephone: 212-912-4600 
Pittsburgh District Office 

One Riverfront Center 

Twenty Stanwix Street 
Pittsburgh, Pennsylvania 15222-4893 
Telephone: 412-288-3400 

Atlanta District Office 

1475 Peachtree Street, N.E. 
Atlanta, Georgia 30309 
Telephone: 404-888-8000 
Cincinnati District Office 

2000 Atrium TWO 

221 E. 4th Street 

Cincinnati, Ohio 45202 
Telephone: 513-852-7500 
Indianapolis District Office 

1350 Merchants Plaza, South Tower 
115 West Washington Street 
Indianapolis, Indiana 46204 
Telephone: 317-631-0130 
Chicago District Office 

111 East Wacker Drive, Suite 800 
Chicago, Illinois 60601 
Telephone: 312-565-5700 

Des Moines District Office 

907 Walnut Street 

Des Moinés, Iowa 50309 
Telephone: 515-243-4211 
Dallas/Ft: Worth District Office 
500 E. John Carpenter Freeway 


P.O. Box 819026 | 

Dallas/Ft. Worth; TX 75281-9028 
Telephone: 214-541-8500 2 
Topeka District Office 

2 Townsite Plaza 

200 East 6th Street 

Topeka, Kansas 66603 
Telephone: 913-233-0507 

San Francisco District Office 

1 Montgomery Street 

Pacific Telesis Center, Suite 400 
San Francisco, California 94104 
Telephone: 415-393-1000 

Seattle District Office 

1501 4th Avenue, 19th Floor 
Seattle, Washington 98101-1693 
Telephone: 206-340-2300 


Effective August 9, 1989, the Office 
adopts and ratifies, until modified or 
canceled, the Federal Home Loan Bank 
Board's internal operating instructions 
and procedures. Pursuant to the 
FIRREA, all rules, regulations, 
resolutions {including delegations), . 
agreements, contracts, orders, 
directives, decisions, enforcement 
proceedings, legal actions, formal 
examinations and investigations, and 
other determinations of the Bank Board 
and the FSLIC not transferred to the 
Federal Deposit Insurance Corporation 
or the Federal Housing Finance Board, 
which were in force and effect on the 
day prior to enactment of FIRREA, 
remain in eff: ct and enforceable by the 
Office, until such time as modified, 
canceled, or repealed by the Office. See 
FIRREA, Title fil, section 301, amending 
subsection 3{e) of the Home Owners’ 
Loan Act of 1933, and Title IV, sections 
401(f}, 401{g), 401{h). Due to:changes in 
statutory authority which have resulted 
from the enactment of FIRREA, . 
references to Title IV of the National 
Housing Act and the Federal Home Loan 
Bank Act within these rules, regulations, 
resolutions, agreements, contracts, 
orders, and determinations will become . 
references to the Home Owners’ Loan 
Act, as amended, or the Federal Deposit 
Insurance Act, as amended, as dictated 
by the context. 

The regulations for the Office will 
appear in 12 CFR Chapter V, which 
formerly contained the regulations of the 
Bank Board. The Office will shortly 
publish in the Federal Register its initial 
body of regulations. These regulations 
will be essentially those of the former 
Bank Board in its own right and as 
operating head of the Bank System and 
the FSLIC, with such technical and 
nomenclature changes as are made 
necessary by the FIRREA. ° 

Additional documents will be 
published setting forth the disposition of 
the former Bank Board, FSLIC, and Bank 
System regulations that are being 
transferred to either the Federal Deposit 





Insurance Corporation or the Federal 
Housing Finance Board pursuant to the 
FIRREA 


M. Danny Wall, 

Director, Office of Thrift Supervision. 
[FR Doc. 89-19717 Filed 8-18-89; 8:45 am] 
BILLING CODE 6720-01-M 


UNITED STATES INFORMATION 
AGENCY 


Grants Program for Private Not-for- 
Profit Organizations in Support of 
international Educational and Cultural 
Activities 


The United States Information Agency 
(USIA) announces a program of 
selective assistance and limited grant 
support to non-profit activities of United 
States institutions and organizations in 
the Private Sector. The program is 
designed to increase mutual 
understanding between the people of the 
U.S. and other countries and to 
strengthen the ties which unite our 
societies. The information collection 
involved in this solicitation is covered 
by OMB Clearance Number 3116-0175, 
entitled “A Grants Program for Private, 
Non-Profit Organizations in Support of 
International Educational and Cultural 
Activities,” announced in the Federal 
Register June 3, 1987. 

Private sector organizations interested 
in working cooperatively with USIA on 
the following concept are encouraged to 
so indicate: 


Environmental Protection and Cooperation: 


A Dialogue with Central European Officials: 


The Office of Private Sector Programs will 
assist in supporting a fourteen-day study tour 
for a delegation of ten Central European 
environmental officials. The p: will 
focus on the work of the private and public 
sectors in the U.S. in dealing with air and 
water pollution problems. It will include 
travel to Washington, DC for a discussion of 
these issues from a national perspective as 
well as to cities which have coped with these 
problems. 


USIA is most interested in working 
with organizations that show promise 
for innovative and cost-effective 

progr: ; and with organizations 
that have potential for obtaining private- 
sector funding in additional to USIA 
support. Organizations must have the 
substantive expertise and logistical 
capability needed to successfully 
develop and conduct the above project 
and should also demonstrate a potential 
for designing programs which will have 
a lasting impact on their participants. 

Interested organizations should 
submit a request for complete 
application materials marked “Eastern 
European Environmental Officials’ 
Project”—postmarked no later than 
thirty days from the date of this notice— 
to the address listed below. The Office 
of Private Sector will then 
forward a set of materials which 
contains proposal guidelines. This 
announcement is not a solicitation for 
proposals, It requests letters of interest 
from potential grantee institutions. 
Information on the proposal submission 
deadline will be forwarded with the 
application materials. 

Office of Private Sector Programs, 
Bureau of Educational and Cultural 
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Affairs; (ATTN: Initiative Programs), 
United States Information Agency, 301 
4th Street, SW., Washington, DC 20547, 
Attn: M. Feldman. 

Dated: August 9, 1989. 
Stephen J. Schwartz, 
Director, Office of Private Sector Programs. 
[FR Doc. 89-19624 Filed 8-18-89; 8:45 am] 
BILLING CODE 6230-01-M 


Book and Library Book and Library 
Advisory Committee; Meeting 


The United States Information Agency 
announces an open meeting of the Book 
and Library Advisory Committee on 
September 19, 1989, 10:00 a.m.-4:30 p.m. 
in room 800, USIA Headquarters, 301 
Fourth St., SW., Washington, DC. 

The Agenda will include a briefing for 
the committee members on book and 
library programs by officials of USIA’s 
Bureau of Educational and Cultural 
Affairs. The emphasis will be on how 
the Committee members can best assist 
USIA. Committee Chairman, S. William 
Pattis plans to appoint subcommittees to 
help USIA with its book programs. 

For additional information call Louise 
G. Wheeler or Patricia Gribben at 485- 
8890. 

Copies of minutes can be obtained by 
calling 485-8889. 

Dated: August 11, 1989. 

Douglas Wertman, 

Committee Management Officer. 

[FR Doc. 89-19625 Filed 8-18-89; 8:45 am] 
BILLING CODE 8230-01-M 





Sunshine Act Meetings 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)(3). 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


Agency Meeting 


Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
at 2:05 p.m. on Tuesday, August 15, 1989, 
the Board of Directors of the Federal 
Deposit Insurance Corporation met in 
closed session to consider: (1) Matters 
relating to the Corporation's assistance 
agreements with insured banks; (2) 
matters relating to the possible failure of 
certain insured banks; (3) matters 
relating to the Corporation's corporate 
activities; and (4) personnel matters. 

In calling the meeting, the Board 
determined, on motion of Director C.C. 
Hope, Jr. (Appointive), second by Mr. 
Darrell W. Dochow, acting in the place 
and stead of Director M. Danny Wall 
(Director of the Office of Thrift 
Supervision), concurred in by Chairman 
L. William Seidman and Director Robert 
L. Clark (Comptroller of the Currency), 
that Corporation business required its 
consideration of the matters on less than 
seven days’ notice to the public; that no 
earlier notice of the meeting was 
practicable; that the public interest did 
not require consideration of the matters 
in a meeting open to public observation; 
and that the matters could be 
considered in a closed meeting by 
authority of subsections (c)(2), (c)(4), 
(c)(6), (c)(8), (c)(9)(A)(i), (c)(9)(A) (ii), and 
(c)(9)(B) of the “Government in the 
Sunshine Act” (5 U.S.C. 552b(c)(2), (c)(4), 
(c)(6), (c)(8), (c)(9)(A)(i), (c)(9)(A) (ii), and 
(c)(9)(B)). 


The meeting was held in the Board 
Room of the FDIC Building located at 
550-17th Street, NW., Washington, DC. 

Dated: August 16, 1989. 

Federal Deposit Insurance Corporation. 
Robert E. Feldman, 

Deputy Executive Secretary. 

[FR Doc. 89-19700 Filed 8-17-89; 10:48 am] 
BILLING CODE 6714-01-M 


FEDERAL RESERVE SYSTEM BOARD OF 
GOVERNORS 

TIME AND DATE: Approximately 11:00 
a.m., Thursday, August 24, 1989, 


following a recess at the conclusion of 
the open meeting. 


PLACE: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Streets, 
NW., Washington, DC 20551. 


STATUS: Closed. 
MATTERS TO BE CONSIDERED: . 


1. Federal Reserve Bank and Branch director 
appointments. 

2. Personnel actions (appointments, 
promotions, assignments, reassignments, 
and salary actions) involving individual 
Federal Reserve System employees. 

3. Any items carried forward from a 
previously announced meeting. 


CONTACT PERSON FOR MORE 
INFORMATION: Mr. Joseph R. Coyne, 
Assistant to the Board; (202) 452-3204. 
You may call (202) 452-3207, beginning 
at approximately 5 p.m. two business 
days before this meeting, for a recorded 
announcement of bank and bank 
holding company applications scheduled 
for the meeting. 

Dated: August 17, 1989. 
Jennifer J. Johnson, 
Associate Secretary of the Board. 
[FR Doc. 89-19690 Filed 8-17-89; 10:18 am] 
BILLING CODE 6210-01-M 


FEDERAL RESERVE SYSTEM BOARD OF 
GOVERNORS 


TIME AND DATE: 10:00 a.m., Thursday, 
August 24, 1989. 

PLACE: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Streets, 
NW., Washingon, DC 20551. 


STATuS: Open. ; 
MATTERS TO BE CONSIDERED: 


1. Proposed amendment to Regulation Y 
(Bank Holding Companies and Change in 
Bank Control) regarding acquisition of 
savings associations by bank holding 
companies, in accordance with 
provisions of the Financial Institutions 
Reform, Recovery and Enforcement Act 
of 1989. (Proposed earlier for public 
comment; Docket No. R-0614) 

2. Any items carried forward from a 
previously announced meeting. 

Note. This meeting will be recorded for the 
benefit of those unable to attend. Cassettes 
will be available for listening in the Board’s 
Freedom of Information Office, and copies 
may be ordered for $5 per cassette by calling 
(202) 452-3684 or by writing to: Freedom of 
Information Office, Board of Governors of the 
Federal Reserve System, Washington, DC 
20551. 
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CONT ACT PERSON FOR MORE 
INFORMATION: Mr. Joseph R. Coyne, 
Assistant to the Board; (202) 452-3204. 


Dated: August 17, 1989. 
Jennifer J. Johnson, 
Associate Secretary of the Board. 
[FR Doc. 89-19689 Filed 8-17-89; 8:45 am] 
BILLING CODE 6210-01-M 


UNITED STATES POSTAL SERVICE BOARD 
OF GOVERNORS 


Vote To Close Meeting 


At its meeting on August 14, 1989, the 
Board of Governors of the United States 
Postal Service unanimously voted to 
close to public observation its meeting 
scheduled for September 11, 1989, in 
Washington DC. The meeting will 
concern: (1) Consideration of the Postal 
Rate Commission Recommended 
Decision Upon Reconsideration in 
Docket No. MC88-2, Second-Class 
Eligibility, and (2) consideration of a 
contract award for outside audit 
services. 

As to the first item, the Board 
determined that, pursuant to section 
552b(c)(3) of Title 5, United States Code, 
and section 7.3(c) of Title 39, Code of 
Federal Regulations, the meeting is 
exempt from the open meeting 
requirements of the Government in the 
Sunshine Act [5 U.S.C.°552b{b)] because 
it is likely to disclose information in 
connection with proceedings under 
Chapter 36 of Title 39 (having to do with 
postal rate making, classification, and 
changes in postal services), which is 
specifically exempted from disclosure 
by section 410(c)(4) of Title 39, United 
States Code. The Board also determined 
that pursuant to section 552b(c)(10) of 
Title 5, United States Code, and section 
7.3(j) of Title 39, Code of Federal 
Regulations, the discussion is exempt 
because it is likely to specifically 
concern the participation of the Postal 
Service in a civil action or proceeding 
involving a determination on the record 
after opportunity for a hearing. 

As to the second item, the Board 
determined that pursuant to section 
552b(c)(9)(B) of Title 5, United States 
Code, and section 7.3(i) of Title 39, Code 
of Federal Regulations, discussion of 
this matter is exempt from the open 
meeting requirement of the Government 
in the Sunshine Act, [5 U.S.C. 552b(b)], 
because it is likely to disclose 
information, the premature disclosure of 





which would likely significantly 
frustrate the implementation of a 
proposed procurement action. 

In accordance with section 552b({f}({1) 
of Title 5, United States Code, and 
section 7.6(a) of Title 39, Code of 
Federal Regulations, the General 
Counsel of the United States Postal 
Service has certified that in his opinion 
the meeting may properly be closed to 
public observation pursuant to section 
552b(c)(3), (9)(B), and (10) of Title 5, 
United States Code, and section 7.3 {c), 
(i), (j) of Title 39, Code of Federal 
Regulations. 

Requests for information about the 
meeting should be addressed to the 
Secretary for the Board, David F. Harris, 
at (202) 268-4800. 

David F. Harris, 

Secretary. 

[FR Doc. 89-19746 Filed 8-17-89; 1:33 pm] 
BILLING CODE 7710-12- 


RESOLUTION TRUST CORPORATION 
Agency Meeting 

Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
at 3:33 p.m. on Tuesday, August 15, 1989, 
the Board of Directors of the Resolution 
Trust Corporation met in closed session 
to consider (1) matters regarding the 
Corporation's corporate activities; and 
(2) matters relating to the resolution of 
certain depository institutions placed in 
Seale ane the joint 

atory oversight program. 

In calling the annie tes Board 
determined, on motion of Director C.C. 
Hope, Jr. (Appointive), seconded by 
Director Robert L. Clarke (Comptroller 
of the Currency), concurred in by 
Chairman L. William Seidman, and Mr. 
Darrell W. Dochow, acting in the place 
and stead of Director M. Danny Wall 
(Director of the Office of Thrift 
Supervision), that Corporation business 
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its consideration of the matters 
on less than seven days’ notice to the 
public; that no earlier notice of the 
meeting was practicable; that the public 
interest did not require consideration of 
the matters in a meeting open to public 
observation; and that the matters could 
be considered in a closed meeting by 
authority of subsections (c)(2), (c)(8), 
(c){9{A{ii), and (c)(9)(B) of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b{c)(2), (c)(8), (c)(9){A)(ii), and 
(c)(9)(B)). 

The meeting was held in the Board 
Room on the sixth floor of the FDIC 
Building located at 550-17th Street, 
N.W., Washington DC. 

Dated: August 16, 1989. 

Resolution Trust Corporation. 

Robert E. Feldman, 

Acting Executive Secretary. 

[FR Doc. 89-19761 Filed 8-17-89; 8:45 am] 
BILLING CODE 6714-01-M 
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STATE JUSTICE INSTITUTE 


Grant Guideline 


AGENCY: State Justice Institute. 
ACTION: Proposed grant guideline 


summary: This Guideline sets forth the 
proposed administrative, programmatic, 
and financial requirements attendant to 
Fiscal Year 1990 State Justice Institute 
grants, cooperative agreements, and 
contracts. 


DATE: The Institute invites public 
comment on the Guideline until 
September 20, 1989. 


ADDRESS: Comments should be sent to: 
State Justice Institute, 120 S. Fairfax St., 
Alexandria, Va. 22314. 


FOR FURTHER INFORMATION CONTACT: 
David I. Tevelin, Executive Director, or 
Richard Van Duizend, Deputy Director, 
at the above address, or at (703) 684— 
6100. 

SUPPLEMENTARY INFORMATION: Pursuant 
to the State Justice Institute Act of 1984, 
42 U.S.C. 10701, et seq., as amended, the 
Institute is authorized to award grants, 
cooperative agreements, and contracts 
to State and local courts, nonprofit 
organizations, and others for the 
purpose of improving the administration 
of justice in the State courts of the 
United States. Approximately $10 
million is expected to be available for 
award in FY 1990. 

- The Guideline published for comment 
below establishes the Institute's funding 
schedule, priorities, and procedures for 
FY 1990. As in previous years, the 
Guideline sets forth “Special Interest” 
categories of Institute funding. Several 
proposed administrative changes are 
also summarized below. 


FY 1990 Funding Schedule 


The FY 1990 concept paper deadline is 
November 30, 1989. Papers must be 
postmarked by that date. The Board of 
Directors will meet on March 9-11, 1990 
to invite formal applications based on 
the most promising concept papers. 
Applications will be due in mid-May, 
and awards approved by the Board in 
mid-July. 

This will be the only round of funding 
in FY 1990. The FY 1991 funding cycle is 
expected to begin with submission of 
concept papers in late November, 1990 


and to follow the same general schedule. 


However, the Institute will consider 
proposals submitted after the 
established deadlines if the Board 
determines that “time factors or other 
critical considerations” justify waiving 
the deadlines or concept paper 
requirement. See section VI. 


Special Interest Categories 


The Board proposes to reduce the 21 
Special Interest categories in the FY 
1989 Grant Guideline to 15. Three FY 
1989 Special Interest categories are 
proposed for elimination: “The Impact of 
User Fees on Court Revenues and the 
Access to Justice”; “The Implications of 


AIDS for the Courts”; and “Courthouse . 


Security and Operation.” 

Several other FY 1989 Special Interest 
categories have been consolidated into 
new FY 1990 categories. The FY 1989 
categories entitled “Judicial and Court 
Personnel Career Enhancement” and 
Careers in the Courts” have been 
combined into a new category entitled 
“Career Development in the Courts.” 
See section II.B.2.a. The FY 1989 
categories entitled “Enforcement of 
Fines and Orders To Pay,” “Improved 
Enforcement and Management of 
Probation,” and “Review and 
Enforcement of Continuing Court 
Orders” have been merged into a new 
category, “Enforcement of Court 
Orders.” See section II.B.2.j. 

In addition, the FY 1989 Special 
Interest category on jury issues has been 
refocused on improving the use of juries. 
Many of the jury system management 
issues included in last year’s Guideline 
have been included in the Special 
Interest category on the “Reduction of 
Litigation Expense and Delay.” See 
sections II.B.2. h. and i. The Special 
Interest category entitled “Special 
Needs of the Largest Urban Courts” has 
been dropped from the list of Special 
Interest categories, but retained in the 
Guideline as a potential “set-aside” 
category in the same manner as “Single 
Jurisdiction” projects. See section I1.C.2. 
One new Special Interest category has 
been added: “Improving Communication 
and Coordination Between Courts.” 
Section II.B.2.e. 

Two other Special Interest categories 
are also highlighted for comment. The 
“Education and Training for Judges and 
Other Key Court Personnel” category 
(section II.B.2.b.) contains the funding 
allocations published for public 
comment on May 12, 1989, as part of the 
Institute’s Judicial Education Support 
Strategy. 54 FR 20764. The allocations 
remain the same as published, but the 
language has been revised to clarify that 
the allocations are not “target” amounts 
but estimated allocations, depending on 
the volume and quality of proposals 
submitted both in that Special Interest 
category and in other Guideline areas 
and categories. The Board also wishes 
to clarify that the allocations will be 
reconsidered in each year’s Guideline 
and adjusted annually, as appropriate, 
in light of the Institute's experience and 
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perceptions of the educational needs of 
judges and other court personnel. The 
Board specifically invites comment on 
the nature and scope of the sub- 
categories, as well as the amount of 
estimated funding to be allocated to 
each sub-category. 

The Board also invites comment on 
whether “formula” grants should be 
awarded to each State for the purpose of 
supporting the travel costs incurred by 
judges and other court personnel in 
attending in-State or out-of-State 
educational sessions. The Board 
specifically solicits comment on the 
appropriate basis for making such 
“formula” grants, e.g., State population, 
number of judges, amount of State 
funding dedicated to training judges and 
other court personnel, as well as on the 
wisdom of the approach generally. 

The “Alternative Dispute Resolution” 
category (section II.B.2.c.) is also 
highlighted for comment because of its 
inclusion of a major focus on the impact 
of private judging services on the State 
courts. 

Other Special Interest categories have 
also been revised to accord new 
emphasis to some topics, or to clarify 
their focus and intent. 

Administrative Changes 

Several minor administrative changes 
have been made in the proposed 
Guideline. Section VII (“Application 
Requirements for New Projects”) has 
been revised to clarify what should be 
included in the description of a project’s 
objectives; what evaluation approaches 
should be considered for various types 
of projects; and what information and 
explanations are needed to justify 
budget items. Section VII.D.12. now 
makes explicit the requirement that 
applicants describe the manner in which 
in-kind match contributions will be 
documented. 

Section IX (“Renewal Funding 
Procedures and Requirements”) has 
been revised to clarify what information 
must be provided to the Institute in an 
application for continuation or on-going 
support. Section X (“Compliance 
Requirements”) has been amended to 
clarify that when a cash match is 
offered, the Institute may reduce the 
award amount if the full cash match is 
not contributed. See section X.B.; see 
also Section XID. Section XI (“Financial 
Requirements”) also has been amended 
to include expressly a longstanding 
Institute policy prohibiting the use of 
grant funds to support the travel costs of 
a member of an organization to attend 
an annual or other standing meeting of 
the organization; to clarify the audit 
reporting requirements; to describe the 
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contents of Fina} Pimancia! and Progress 
Reports, and to specify that “recog 
of the grant period, any unused gran 

funds must be remitted as soon as erie is 
determined that they will not be 
required to meet outstan 
obligations. Section XH has 

to set forth the procedures for 
transferring @ grant from one 
organization to another. 
Recommendations to Grantwriters 


Over the past three years, Institute 
staff have reviewed approximately 800 


concept papers and 300 applications. On 
the basis of those reviews, 


revised 


guideline. Suggestions regarding the 
preparation of application have 
been added to the recommendations for 
concept papers and applications made 
in last year’s Guideline. 

The Institute suggests that applicants 
make certain that they address the 
following questions and issues when 
preparing a concept paper or 
application: 

1. What is the subject or problem you 
wish to address? Describe the subject or 
problem and how it affects the courts 
and the public. Discuss how your 
approach will improve the situation or 
advance the state of the art or. 
knowledge, and explain why jt is the 
most appropriate approach fo take. 
When statistics or research findings are 
cited to support a statement or position, 
the source of the citation should be 
referenced in a footnote. 

2. What do you want to do? Explain. 
“ goals) of the project in simple, 

rd terms. To the greatest 
oatent possible, an applicant should 
avoid a specialized vocabulary that is 
not readily understood by the generat 
public. Technical jargon does not 
enhance @ ; 

3. How will you do it? Describe the 
methodology carefully so that what you 
propose to do and how you would do it 
is clear. All proposed tasks should be 
set forth so that a reviewer can see a 
logical progression of tasks and relate 
those tasks directly to the 
accomplishment of the project's goal{s). 
When in doubt about whether to provide 
a more detailed explanation or to 
assume a particular level of knowledge 
or expertise on the part of the reviewers, 
err on the side of caution and provide 
the additional information. A 


staff positions and project costs should 


relate directly to the tasks described. 
The Institute encowrages concept paper 
applicants to attach letters of 
cooperation and support from the courts 
and related agencies that will be 
involved in or dizectly affected by the 
proposed. 

4. How will you know it works? Every 


p 

accomplished the objectives it was 
designed to meet. Concept papers and 
applications should describe the criteria 
that will be used to evaluate the 
project's effectiveness and identify 
program elements which will require 
further modification. The description in 
the application should include how the 
evaluation will be conducted, when it 
will occur during the project period, who 
will conduet it, amd what specific 
measures will be used. in mast 
instances, the evaluation should be 
conducted by persons not connected 
with the implementation. m~ pn 
procedure, training, servi 

technique, or the candaletuadion of the 


project. 

5. How will others find out about it? 
Every project design must incinde a plan 
to disseminate the results of the training, 
research, or demonstration beyond the 
jurisdictions and individuals directly 
affected by the project. The plan should 
identify the specific methods which will 
be used to inform the field about the 
project, such as the publication of haw 
review or journal articles, presentations 
at appropriate conferences, or the 
distribution of key materials. A 
statement thet a report or research 
findings ‘will be made available to” the 
field is not sufficient. Thé specific means 
of distribution or dissemination should 
be identified. Reproduction and 
dissemination costs are allowable 
budget items. 

6. What are the specific costs 
involved? The budget im both concept 
papers and applications. should be 
clearly presented. Major budget 
categories such as personnel, benefits, 
travel, supplies, equipment, and indirect 
costs should be clearly identified. 

7. What, if any, match is being 
offered? Courts and other units of State 
and local government (not including 
publicly supported institutions of higher 
education} are required by the State 
Justice Institute Act, as amended, to 
contribute a match (cash, non-cash, or 
both) of not less than 50 percent of the 
grant funds. from the Institute. 
All other applicants are also encouraged 
to provide a mat contribution to 
assist in meeting the costs of a project. 
The match requirement works as 


follows: if the total cost of a project is. 
anticipated to be $150,000, a State or 
locaf court or executive branch agency 
may request up to $100,000 from the 
Institute to implement the project. The 
remaining $50,000 (50% of the $100,000 
ee ee as. 
mat 

Cash match includes funds directly 
contributed to the project by the 
applicant, or by other public or private 
sources. Non-cash match refers to in- 
kind contributions by the applicant, or 
other public private sources. When 
match is offered, the nature of the match 
(cash or in-kind) should be explained 
and, at the application stage, the tasks 
and line items for which casts will be 
covered wholly or in part by match 
should be specified. 

8. Which of the two budget forms 
should be ased? Section V11.A.3. of the 
SJI Grant Guideline encourages use of 
the spreadsheet format of Form €1 if the 
funding request exceeds $100,000. Form 
C1 also works well for projects with 
discrete tasks, no matter what the dollar 
value of the project. Form C, the tabular 
format, may be preferred for projects 
lacking a number of discrete tasks, or 
for projects requiring less than $100,000 
of Institute funding. Generally, it is 
acceptable to use the form that best 
lends itself to representing most — 
accurately the budget estimates for the 
project. 

9. How mach detail should be 
included in the budget narrative? The 
budget narrative of an application 
should provide the basis for computing 
all project-related costs, as indicated in 
section VIED. of the SJI Grant Guideline. . 
To avoid common shortcomings of 
application budget narratives, the 
following information should be 
included: 

¢ Personne! estimates that accurately 
provide the amount of time to be spent 
by personne! involved with the project 
and the total associated costs, including 
current salaries for the designated 
personnel (e.g., Project Director, 50% for 
one year, annual salary of $30,000 = 
$15,000). If salary costs are computed 
using an hourly or daily rate, the annual 
salary and number of hours or days im a 
work-year should be shown. 

© Estimates for supplies and expenses 
supported by a complete description of 
the supplies to be used, nature and 
extent of printing to be done, anticipated 
telephone charges, and other common 
expenditures, with the basis for 
computing the estimates included fe.g.. 
100 reports x 75 pages each x .05/page 
= $375.00}. Supply and expense 
estimates offered simply as “based on 
experience” are not sufficient. 
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In order to expedite Institute review 
of the budget, applicants should make a 
final comparison of the amounts listed 
in the budget narrative with those listed 
on the budget form. In the rush to 
complete all parts of the application on 
time, there may be many last-minute 
changes; unfortunately, when there are 
discrepancies between the budget 
narrative and the budget form or the 
amount listed on the application cover 
sheet, it is not possible for the Institute 
to verify the amount of the request. A 
final check of the numbers on the form 
against those in the narrative will 
preclude such confusion. 

10. What travel regulations apply to 
the budget estimates? Transportation 
costs and per diem rates must comply 
with the policies of the applicant 
organization, and a copy of the 
applicant's travel policy should be 
submitted as an appendix to the 
application. If the applicant does not 
have a travel policy established in 
writing, then travel rates must be 
consistent with those established by the 
Institute or the Federal Government (a 
copy of the Institute's travel policy is 
available upon request). The budget 
narrative should state which regulations 
are in force for the project and should 
include the number of persons traveling, 
the number of trips to be taken, and the 
length of stay. The estimated costs of 
travel, lodging, and other subsistence 
should be listed separately. When 
combined, the subtotals for these 
categories should equal the estimate 
listed on the budget form. 

11. May grant funds be used to 
purchase equipment? Grant funds may 
be used to purchase or lease only that 
equipment which is essential to 
accomplishing the objectives of the 
project. The budget narrative must list 
such equipment and explain why the 
equipment is necessary, Written prior 
approval of the Institute is required 
when the amount of automatic data 
processing equipment to be purchased 
or leased exceeds $10,000, or the 
software to be purchased exceeds 
$3,000. 

12. To what extent may indirect costs 
be included in the budget estimates? It 
is the policy of the Institute that all costs 
should be budgeted directly; however, if 
an applicant has an indirect cost rate 
that has been approved by a Federal 
agency within the last two years, an 
indirect cost recovery estimate may be 
included in the budget. A copy of the 
approved rate agreement should be 
submitted as an appendix to the 
application. If an applicant does not 
have an approved rate agreement, an 
indirect cost rate proposal should be 


prepared in accordance with Section 
XI.H.3 of the Grant Guideline, based on 
the applicant's audited financial 
statements for the prior fiscal year 
(applicants lacking an audit must budget 
all project costs directly). If an indirect 
cost rate proposal is to be submitted, the 
budget should reflect estimates based on 
that proposal. Obviously, this requires 
that the proposal be completed for the 
applicant's use at the time of application 
so that the appropriate estimates may 
be included; however, grantees have 
until three months after the project start 
date to submit the indirect cost proposal 
to the Institute for approval. 

13. Does the budget truly reflect all 
costs required to complete the project? 
After preparing the program narrative 
portion of the application, applicants 
may find it helpful to list all the major 
tasks or activities required by the 
proposed project, including the 
preparation of products, and note the 
individual expenses, including personnel 
time, related to each. This will help to 
ensure that, for all tasks described in the 
application (e.g., development of a 
videotape, research site visits, 


distribution of a final report), the related. 


costs appear in the budget and are 
explained correctly in the budget 
narrative. 


Contact Persons for State Agencies 
Administering Institute Grants to State 
and Local Courts 


The Institute would appreciate 
information regarding the name, title, 
address and telephone number of the 
person designated by the State Supreme 
Court to be responsible for overseeing 
the administration of Institute grants 
awarded to the courts of the State. A list 
of the persons currently so designated is 
appended to the guideline. 


Proposed State Justice Institute Grant 
Guideline 


The following Grant Guideline is 
accordingly adopted by the State Justice 
Institute for Fiscal Year 1990: 


State Justice Institute Grant Guideline 


Summary 


I. Background 

II. Scope of the Program 

Ill. Definitions 

IV. Eligibility for award 

V. Types of projects and amounts of awards 

VI. Concept Paper Submission Requirements 
for New Projects 

Vil. Application Requirements for New 
Projects 

VII. Application Review Procedures 

IX. Renewal Funding Procedures and 
Requirements 

X. Compliance Requirements 

XI. Financial Requirements 

XII. Grant Adjustments 
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Appendix—Contact Persons for State 
Agencies Administering Institute Grants 
to State and Local Courts 


Summary 


This Guideline sets forth the 
programmatic, financial, and 
administrative requirements of grants, 
cooperative agreements, and contracts 
awarded by the State Justice Institute. 
The Institute, a private nonprofit 
corporation established by an Act of 
Congress, is authorized to award grants, 
cooperative agreements and contracts to 
State and local courts and their 
agencies; national nonprofit 
organizations controlled by, operating in 
conjunction with, and serving the 
judicial branch of State governments; 
and national nonprofit organizations for 
the education and training of judges and 
support personnel of the judicial branch 
of State governments. 

The Institute may also award funds to 
other nonprofit organizations with 
expertise in judicial administration; 
institutions of higher education; 
individuals, partnerships, firms, or 
corporations; and private agencies with 
expertise in judicial administration if the 
objectives of the funded program can be 
better served by such an entity. Funds 
may also be awarded to Federal, State 
or local agencies and institutions other 
than courts for services that cannot be 
provided for adequately through 
nongovernmental arrangements. 

Approximately $10 million is 
available for grants, contracts, and 
cooperative agreements from FY 1990 
appropriations. The Institute may also 
provide financial assistance in the form 
of interagency agreements with other 
grantors. The Institute will consider 
applications for funding support that 
address any of the areas specified in its 
enabling legislation; however, the Board 
of Directors of the Institute has 
designated certain program categories 
as being of special interest. 

The Institute has established one 
round of competition for FY 1990 funds, 
with a concept paper submission 
deadline of November 30, 1989. This 
guideline applies to concept papers and 
formal applications submitted for FY 
1990 funding. 

The awards made by the State Justice 
Institute are governed by the 
requirements of this guideline and the 
authority conferred by Pub. L. 98-620, 
Title II, 42 U.S.C. 10701, et seq. as 
amended. 


I. Background. 


The State Justice Institute (“Institute”) 
was established by Public Law 98-620 to 
improve the administration of justice in 
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the State courts in the United States. 
Incorporated in the State of Vi asa 
private, nonprofit corporation, 

Institute is a by statute, veith the 
res 


financial assistance designed to aseure 
that each citizem of the United States is 
provided ready access to a fair and 
effective system of justice; 

B. Foster coordination 
cooperation with the Federal > 

C. Promote recognition of 
importance of the separation of powers 
ee to an independent judiciary; 
an 

D. Encourage education for judges and 
support personne! of State court systems 
through national and State 
organizations, i universities. 

To accomplish these objectives, 
the Institute is authorized to provide 
funds to State courts, national 
organizations which support and are 
supported by State courts, national 
judicial education organizations, and 
other organizations that can assist in 
improving the quality of justice in the 
State courts. 

The Institute is supervised by an 
eleven-member Board of Directors 
appointed by the President, by and with 
the consent of the Senate. The Board is 
statutorily composed of six judges, a 
State court administrator and four 
members of the public, ne more than 
two of whom: can be of the same 
political party. 

The Institute’s program budget for 
Fiscal Year 2990 is appreximately $10 
million. Through the award ef grants, 
contracts and cooperative agreements, 
the Institute is authorized to perform the 
following, activities: 


1. Support research, demonstrations, . 


special projects, technical assistance,. 
and training to improve the 
administration of justice in the State 
courts; 

2. Provide for the preparation, 
publication, and dissemination of 
information regarding State judicial 
_ systems; . 

3. Participate in joint projects with 
Federab agencies and other private 
grantors;. 

4. Evaluate or provide for the 
evaluation of programs and projects 
funded by the Institute to determine 
theix impact upon the quality of 

civil, and j ile j 


they have 

contwibuted to mproving the quality of 
justice in the State courts; 

5, Encourage sarendat assist in furthering 
judicial 

6. Encourage, assist, and: serve in a 
consulting to State and local 
justice system agencies.in the 


development, maintenance, and 
coordination of criminal, civil, and 
—" justice programs. and services;. 
an 

7. Be responsible for the certification 
of national programs that are intended. 
to aicd and improve State judicial 
systems. 


Il. Scope of the Program. 

During FY 1990, the Institute will 
consider applications for funding 
support that address any of the areas 
specified in its enabling legislation. The 
Board, however, has designated certain 
program categories as being of “special 
interest.” See section IB. 

A. Authorized Program Areas 


The State Justice Institute Act 
authorizes the Institute to fund projects. 
addressing one or more. of the following 
program areas: 

1; Assistance to State and local court 
systems ines appropriate: 
procedures. for the selection and 
removal of judges. and other ceurt 
personnel and in determining, 
appropriate levels of compensation; 

2. Education and training programs for 
judges and other court personnel for the 
performance of their general duties and 
for specialized functions, and national. 
and regional conferences. and seminars 


- for the dissemination. of information. on 


new developments and innovative 
techniques; 

3. Research on alternative means for 
using judicial and nonjudicial personnel 
in court decisionmaking activities, 
implementation of demonstration 
programs to test:suck innovative 
approaches, and evaluations of their 
effectiveness; 

4. Studies of the appropriateness and 
efficacy of court organizations and 
financing structures in particular States, 
and support to States to implement 
plans for improved court organization 
and financing; 

5. Support for State court planning 
and budgeting staffs: and the provision 
of technical assistance im resource 
allocation. and service forecasting 
techniques; 

6. Studies of the adequacy of court 
management systems im State andi lecal 
courts, and implementation and 
evaluation of immovative responses to 
records management, data processing, 
court personnel management, reporting 
and transcription ef court proceedings, 
and juror utilization and 

7. Collection and compilation of 
statistical data and other information om 
the work of the courts and or the work. 
of other agencies which relate to and. 
affect the wark of courts; 


8 Studies of the causes of trial and 
appellate court delay in resolving cases, 
and establishing and evaluating - 
experimental programs for reducing © 
case processing time; 

9. Development and testing of 
methods for measuring the performanice 
of judges: and courts and experiments in 
the use of such measures to improve the 
functioning of judges and the courts; 

20. Studies of court rules and 
procedures, discovery devices, and 
evidentiary standards to identify 
problems with the operatior of such 
rules, procedures, devices, and 
standards; and the development of 
alternative approaches to better 
reconcile the requirements of due 
process with the need for swift and — 
certain justice, and testing of the utility 
of those alternative approaches; 

Tt. Studies of the outcomes of cases in 
selected areas to identify instances in 
which the substance of justice meted out 
by the courts diverges from public 
expectations of fairness, consistency, or 
equity; and the development, testing and 
evaluation of alternative approaches to 
resolving cases in such problem areas; 

12. Support for programs to increase. 
court responsiveness to the needs of 
citizens through citizen education, 
improvement of court treatment of 
witnesses, victims, and. juzors, and 
development of procedures for obtaining 
and. using measures of public 
satisfaction with court processes to 
improve court performance, 

13. Testing and evaluating 
experimenta? approaches to provide 
increased citizen access to justice, 
including processes which reduce. the 
cost of litigating common grievances and 
alternative techniques and 
for resolving disputes between citizens; 
and 

74. Other programs, consistent with 
the purposes of the Act, as may be 
deemed appropriate by the Institute, 
including projects dealing with the 
relationship between Federal and State 
court systems in areas where there is 
concurrent State-Federaf jurisdiction 
and where Federal cenrts, directly or 
indirectly, review State court 
proceedings. 

Funds will mot be made available for 
the ordinary, routine operation of court 
systems im arry of these areas. 


B. Special Interest Program €ategories 
1. General Description. 
The e Inatitute is interested im funding 


juriedictions. Although 
applications im any of the statutory 
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program areas are eligible for funding in 
FY 1990, the Institute is especially 
interested in funding those projects that: 

a. Formulate new procedures and 
techniques, or creatively enhance 
existing arrangements to improve the 
courts; 

b. Address aspects of the State 
judicial systems that are in special need 


- of serious attention; 


c. Have national significance in terms 
of their impact or replicability in that 
they develop products, services and 
techniques that may be used in other 
States; 

d. Create and disseminate products 
that effectively transfer the information 
and ideas developed to relevant 
audiences in State and local judicial 
systems or provide technical assistance 
to facilitate the adaptation of effective 
programs and procedures in other State 
and local jurisdictions. A project will be 
identified as a “Special Interest” project 
if it meets the four criteria set forth 
above and (1) it falls within the scope of 
the “special interest” program areas 
designated below or (2) information 
coming to the attention of the Institute 
from the State courts, their affiliated 
organizations, the research literature, or 
other sources demonstrates that the - 
project responds to another special need 
or interest of the State courts. 

Concept papers and applications 
which address a “Special Interest” 
category will be accorded a preference 
in the rating process. (See the selection 
criteria listed in sections VIB., “Concept 
Paper Submission Requirements for 
New Projects,” and VIILB., “Application 
Review Procedures.”) 


2. Specific Categories. 


The Board has designated the areas 
set forth below as “Special Interest” 
program categories. The order of listing 
does not imply any ordering of priorities 
among the categories. 

a. Career Development in the Courts. 
This category includes the development 
and testing of innovative methods to 
enhance judicial and court personnel 
careers, other than direct increases in 
salary, and innovative methods to 
attract and select persons in the 
judiciary and other court occupations. 
These methods could include 
approaches that emphasize the intrinsic 
rewards of the profession, such as job 
enrichment and participative 
management strategies, judicial and 
nonjudicial personnel exchange 
programs, innovative programs or 
techniqvss for reducing judicial stress or 
“burnou®,” sabbatical programs, or 
mentoriiig programs. This category also 
includes efforts to prepare lawyers for 
judicial careers, to encourage qualified 


persons to seek and accept positions as 
judges and court professionals, and to 
evaluate the impact of equal 
employment opportunity policies on 
court personnel, administration and the 
public perception of the courts. 

In addition, the Board is interested in 
supporting projects to assess and 
enhance university-based programs 
preparing individuals for ca.eers in 
court management. Possible projects 
include an assessment of current 
curricula in terms of the emerging needs 
of the field; a study of ways to attract 
students to court management courses 
more effectively; and the development 
or enhancement of a specific university- 
based program. 

b. Education and Training for Judges 
and Other Key Court Personnel. The 
Board of Directors anticipates allocating 
approximately $3,350,000 for judicial 
education projects in FY 1990. Of this 
amount, it is expected that. up to 
$2,600,000 will provide support to 
projects which the Institute has not 
funded previously, and up to $750,000 
will provide renewal funding for judicial 
education programs of proven merit 
under Section IX of the Guideline. The 
exact amount to be awarded in each 
subcategory listed below will depend on 
the number and quality of the 
applications submitted in both this 
Special Interest category and other 
areas of the Guideline. The Board 
anticipates allocating the $2,600,000 
available for new awards in vo Year 
1990 as follows: 


i. State Initiatives............ssrvesserrerres 
ii. Fo pa a Training Pro- 


fii. eTechnical Assistance ........ 
Sv. Comierem00 csscscsccoccctncescseciscstnssccsapeonceses ~-  §00,000 


Total ...<scvisecocccscccnsecscnnscssccscessonccscsenseeess 2,000,000 


i. State Initiatives. This category 
includes support for training projects 
developed or endorsed by a State's 
courts for the benefit of judges and other 
court personnel in that State. Funding of 
these initiatives does not include 
support for training programs conducted 
by national providers of judicial 
education unless such a program is 
designed specifically for a particular 
State and has the express support of the 
State Chief Justice, State Court 
Administrator, or State Judicial 
Educator. The types of programs to be 
supported within this category should be 
defined by individual State need but 
may include: 

—The development of State-determined 
standards for judicial education; 

—tThe preparation of State plans for 
judicial education, including model 
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plans for.career-long education for the 

judiciary (e.g., new judge training and 

orientation followed by continuing 
education and career development); 

—Seed money for the creation of an 
ongoing State-based entity for 
planning, developing and 
administering judicial education 
programs; 

—The development of a pre-bench 
-orientation program and other training 
for new judges; 

—The development of benchbooks and 
other educational materials; and 

—Seed money for innovative continuing 
education and career development 
programs, including training which 
brings teams of judges, court 
managers and other court personnel 
together to address topics of mutual 
interest and concern. : 

ii. National and Regional Training 
Programs. This category includes 
support for national or regional training 
programs developed by any provider, 
e.g., national organizations, State courts, 
universities, or public interest groups. 
Within this category, priority will be 
given to training projects which address 
issues of major concern to the State 
judiciary and other court personnel. 
Programs to be supported may include: 
—Training programs or seminars on 

topics of interest and concern that 

transcend State lines; 

—Multi-State or regional training 
programs sponsored by national 
organizations, State courts or 
universities; and 

—Specialized training programs for 
State trial and appellate court judges, 
State and local court managers, or 
other court personnel. 

iii. Technical Assistance. Unlike the 
preceding categories which support 
direct training, “Technical Assistance” 
refers to services necessary for the 
development of effective educational 
projects for judges and other court 
personnel. Projects in this category 
should focus on the needs of the States, 
and applicants should demonstrate 
clearly their ability to work effectively 
with State judicial educators. 

Within this category, priority will be 
given to the support of projects focused 
on State-to-State, State-to-national, and 
national-to-State transfer of ideas and 
information. Support and assistance to 
be provided by such projects may 
include: 

—Development of educational curricula 
and support materials; 

—Training faculty in adult education 
theory and practice; 
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—Consultation on planning, developing 
and administering State judicial 
education programs; 

—Coordination and exchange of 
information among judicial education 
providers; 

—Collection and dissemination of 
information about exemplary adult 
and continuing judicial education 
programs; 

—Development of improved methods of 
—— court education programs; 
an 

—On-site assistance in any of the: areas 
listed above. 

iv. Conferences. This category 
includes support for regional or national 
conferences on topics of major concern 
to the State judiciary and court 
personnel. 

Court education programs should 
assure that faculty understand and 
apply adult education techniques and 
teaching methods; provide opportunities 
for structured interaction among 
participants; develop tangible products 
and materials for use by the faculty, 
participants and other judicial 
educators; employ a process for the 
recruitment of qualified and effective 
faculty; and develop sound methods for 
evaluating the impact of the training. 

c. Alternative Dispute Resolution 
(ADR). This category covers the 
evaluation of new and existing dispute 
resolution procedures and programs that 
have a substantial likelihood of 
resolving complex civil litigation, and 
cases involving families and children 
(e.g., divorce, child support, visitation, 
and custody, juvenile delinquency, 
children in need of supervision, and 
child abuse and neglect) more fairly, 
more expeditiously and less expensively 
than the traditional court process, with 
particular emphasis on the impact of 
those procedures and programs on the 
quality of justice provided, litigant and 
court costs, court workload, and case 
processing. 

This category also includes evaluation 
of the impact of “settlement weeks” in 
civil cases and the examination of the 
judicial role in settling cases, including 
the effectiveness of various settlement 
techniques that judges may use, the 
most appropriate point(s) in the 
litigation process to convene a 
settlement conference, and the ethical 
questions that may confront a judge 
seeking to settle a case. 

The Board is especially interested in 
empirical research projects that would 
examine the impact of “private judging 
services” on the State, courts, mquons 
studies of: 

—The volume and nature of cases, eg. be 
contract, tort, insurance, being . - 


e 


adjudicated by private judging 

organizations; 

—The types of substantive legal issues, 
e.g., grounds for liability, that are 
being adjudicated, the types of 
procedures used to adjudicate cases 
and the frequency with which those 
procedures used; 

—The “due process” protections 
afforded by private judging 
organizations, including evidentiary 
rules; 

—The types of parties in such cases, 
including the demographic and 
economic characteristics of both 
plaintiffs and defendants; 

—The factors that motivate litigants to 
take their cases to private judges; 

—The disposition of the cases, including 
the speed of disposition, the 
satisfaction of the parties, and the 
frequency with which judgments are 
being brought to the State courts for 
enforcement or appeal; 

—The effect that private judging 
organizations have had on the 
caseload of State courts in the 
immediate jurisdiction; and 

—The numbers of judges retained by 
such organizations, their legal 
backgrounds, their compensation, and 
the factors that motivated their 
decision to seek and accept 
employment with such organizations. 
To help interested applicants secure 

the cooperation of the organizations to 

be studied, the Institute plans to send 
letters expressing its interest in such 
research projects to leading private 
judging organizations in the near future. 

The letters will solicit their cooperation 

and explain the confidentiality and 

human subject protection provisions of 
the SJI Act and Grant Guideline. 

d. The Future and the Courts. This 
category includes research on the 
changing demands and circumstances 
that will face the courts in the 21st 
century, and the long-range planning 
and implementation of modifications 
that may be needed in court 
organization, financing, procedures, 
services, personnel, and facilities to 
respond to those demands and 
circumstances. A proposed project could 
focus on such issues as: 

—The possible changes in court 
structure, court administration, or 
legal authority that might help the 
State courts more effectively 
administer justice; 

—How developments in biology, 
chemistry, disease and disease 
control, engineering, genetics, 
computer design and other sciences 
are likely-to affect the cases . 
adjudicated by the-State-courts; and 


—The impact that demographic changes ~ 


in the. American population over. the 
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next generation will have onthe State 
courts. 


e. Improving Communication and 
Coordination Among Courts. This 
category includes the development, 
implementation and evaluation of 
innovative procedural, administrative, 
technological, and organizational 
methods to.improve communication and 
coordination among State courts and 
between State and Federal courts 
hearing related cases. Among the 
circumstances in which such improved 
communication and coordination are 
particularly needed, are: 


—Instances in which multiple cases are 
pending involving members of a single 
family (e.g., divorce, domestic 
violence, child support, and child 
custody proceedings); 

—Post conviction challenges in capital 
cases; 

—Mass tort litigation; and 

—Instances in which a litigant in a State 
civil, criminal, or domestic relations 
case is subject to a Federal 
bankruptcy proceeding. 

f. Application of Technology. This 
category includes the testing of 
innovative applications of technology to 
improve the operation of court 
management systems and judicial 
practices at both the trial and appellate 
court levels. 

The Board seeks to support local 
experiments with promising but 
untested applications of technology in 
the courts that include a structured 
evaluation of the impact of the 
technology in terms of costs, benefits, 
and staff workload. In this context, 
untested refers to applications of 
technology that are not used widely by 
the courts or that include a unique 
element to enhance their usefulness to 
the courts. (See paragraph XI.H.2.b. 
regarding the limits on-the use of grant 
funds to purchase equipment and 
software. ) 

In previous funding cycles, grants 
have been awarded to support 
development and evaluation of: an 
interactive computerized information 
system to assist pro se litigants; the 
effects, costs, and benefits of videotape 
as a technique for making the record of 
trial court proceedings; an automated 
microfilm system and an optical disk 
system for maintaining and retrieving 
probate court records; an electronic mail 
system and computer-based bulletin 
board to facilitate information transfer 
among criminal justice agencies in 
adjoining local jurisdictions; an 
automated Statewide records” 
management system; the effects of 
telephone conferencing in interstate 
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child support.cases; the integration of 
‘bar-coding technology with an existing 
automated case management system; 
and the use of FAX ‘technology ‘by 
courts.'Currerit grants are also 
supporting'‘the development of court 
automation performance standards and 
the development of a court‘techndlogy 
bulletin and court‘technology assistance 
‘services. 

g. Improving the 'Decisionmaking 
Process in‘the Appellate Caurts.'The 
Board specifically invites proposals for 
establishing iritermedidte appellate 
court panels responsible for handling 
specific subject matter cases. The Board 
would 'like‘to support‘a carefully 
designed and evdluated “subject meter 
panel” experiment'to'test whether-such 
panels:result\in'more:uniformity and 
stability in the law; preserve judicial 
authority and avoid undue delegation to 
non-judicial staff; and expedite the 
decisionmaking process. 

The.Board contemplates ‘that:the 
subject:matter,panels would consist of 
three to five,judges who-are assigned 
specific types of cases, e:g., ‘torts, family 
matters, property cases. Criminal.cases 
could be assigned to.one;panel or 
allocated among.all of them. The,panels 
need not be permanent.but.could.shift 
through gradual rotation. For.a.more 
thorough discussion.of siibject matter 
panels, see Meador, “An Appellate 
Court Dilemma .and a Solution 
Subject Matter Organization,” 16.Journal 
of Law Reform 471 (1983). 

In addition, the Board.is interested.in 
supporting projects which.examine .the 
usefulness:of structural changes.and 
procedures designed to.expedite the 
decisionmaking process.in .the.appellate 
courts, including innovative procedures 
for the.submission.of.cases through.oral 
argument without traditional briefing, 
and the.application of .differential.case 
management .tedhniques to the appellate 
process. 

h. Reduction of Litigation Expense 
and Delay. This.category includes the 
implementation .and evaluation.of 
innovative programs.and,procedures 
designed to reduce substantially the 
expense and.delay .in.civil, criminal, 
domestic:relations, juvenile.or.other 
types.of li at the .trial.or 
appellate level :{or both); the 
examination of effective methodsof 
limiting the expense.and.delay arising 

from the use of discovery procedures; 
and the development, implementation 
and:evaluation of legal.and 
administrative procedures .to.expedite 
the jury selection.and:empanelment 
process, reduce the.expanse-of operating 
the juny system, .and.limit.the.cost.and 
inconvenience of jury service. 


i. The Use of juries. This category 
includes the evaluation:ofdegaliand 
administrative; relating to 
jurors that are designed 'to-enhance'the 
fairness andexpeditiousness of the 
litigation process,.sudh:as improved 
methods ‘for orienting and ‘instructing 
jurors, the clarification:of jury 
instructions, permitting jurors‘to tdke 
notes or ask«questions, ‘the:use-of ‘jury 
panels.of different sizes, ‘the acceptance 
of non-unanimous verdicts, the use:df 
“blue tibbon” panels, orithe elimination 
of juries ‘in specified classes of cases. 

j. Enforcement-of Court ‘Orders. This 
category includes‘the development, 
implemenitation and evaluation of the 
effectiveness and costs of innovative 

methods of erfforcing compliance with 
court orders. These methods may apply 
to orders issued in:a range of cases, 
such as orders imposing fines, 
restitution, community service, .or 
conditions of probation.in:a.criminal:or 
juvenile delinquency .proceeding;.orders 
requiring payment.of child:support.or 
setting the:terms for wisitation and 
custody .in divorce:and paternity cases; 
dispositional orders in child.abuse-and 
neglect, .civil.commitment, guardianship, 
and institutional .reform.litigation; and 
protection orders in.damestic violence 
pro b 

k. Substance Abuse. This:categary 
includes the planning and presentation 
of conferences, seminars, orother 
forums for judges, probation.officers, 
casewotkers.and.other court personnel 
to.examine.court-related issues 
concerning drug.and.alcohol.abuse, and 
to discuss the appropriate role.of the 
courts.in addressing the problem of 
substance.abuse; the.develapmentiand 
testing of profiles, guides, risk 
assessment instruments.and.other tools 
to assist,judges.in.making.release, 
dispositional.and treatment.decisions.in 
cases.involving.substance-abusing 
persons; the developmentiand 
evaluation of.innovative.case 
management techniques.for handling the 
increasing volume.of substance abuse- 
related cases fairly.and expeditiously; 
and .the.evaluation.of the effectiveness 
of innovative drug.and alcohol 
treatment programs that are 
administered directly ‘by the courts.or 
through eee 
the service,providers.and the.courts. 

1. Responding to the:Court.Related 
Needs of Victims-of Crime.and 
Witnesses. This.category imoludes the 
implementation.and.evaluationof 
innovative.court-based programs and 
procedures for.providing fair treatment 
towictims.of.crime and witnesses. 


administered directly by the courts:or 
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through contracts negotiated between 
service providers and ithe courts. 
Programs and servines operating in 
prosecutors’ offices are ordinarily not 
considered favorably ‘for funding. 
Eligible projects may involve civil, 
criminal, domestic irdlations, and :other 
types of cases, including ‘but not ‘limited 
to demonstrations :and evaluations of 
programs and procedures to-assure ‘the 
fair, effective and efficient ‘handling of 
domestic violence cases, such-as: ‘the 
appropriate use of court-ordered 
domestic vidlence mediation programs; 
evaluations of innovative-court-ordered 
treatment:programs foroffenders.and 
their families; and implementation:and 
evaluation:of innovative procedures 
governing the issuance and :eriforcement 
of protective orders. 

mn. Responding:ito the Court-Related 
Needs of Elderly and Disabled Persons. 
This:category ‘includes:research:and 
demonstration projects on-isaues related 
to access to the:courts: ‘by elderly 


effective handling wficases affacting 

those persons. The:issues that may ‘be 

addressed include but :aremot limited ‘to: 

—The fair and effective consideration of 
cases-concerning the provision of 
metical,-mental trealth, socidl:and 
support’services to: 

—The fair and effective consideration of 
cases concerning the imposition of 
plenary or limited surrogate 
decisionmakers;.and 

—The improvement.of access to 
courthouses .and court,proceedings for 
litigants, jurors, witnesses, and 
victims of.crime who:have mobility-or 
.communication.impairments. 
an. Public Education about the Courts. 

This category ‘includes projects designed 

totimprove ‘the public's understanding:of 

the courts, suchas ‘the development of 
videotapes and other ‘informational 
materials to be shown to citizens’ groups 


‘oriin echooks,; ‘the development of survey 


instruments by which ‘the:courts:could 
determine.areas of public dissatisfaction 
or:misunderstanding;-and other 
innovative approaches to enhancing the 
public's understanding-of the purpose of 
the courts, ‘the operations-of the jjudicidl 
system, and'the:system's responsiveness 
to its citizens. 

o. The Relationship Between State 
and Federal Courts. This‘category 
includes research ‘to develop creative 
ideas and:procedures that could ‘improve 
the administration of justice ‘in ‘the State 
courts-and at the same ‘time reduce ‘the 
work burdens of the Federal courts. 
Such research projects might aidress 
innovative State court procedures for: 
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—Reducing the burdens attendant to 
Federal habeas corpus cases involving 
State convictions; 

—Handiling civil, criminal, domestic 
relations or other types of cases in 
which a party also is subject to a 
Federal bankruptcy proceeding; 

—Processing complex multistate 
litigation in the State courts; 

—Facilitating the adjudication of 
Federal law questions by State courts 
with appropriate opportunities for 
review; and 

—Otherwise allocating judicial burdens 
between and among Federal and State 
courts. 

Other possible areas of research 
include studies examining the impact of 
the enforcement of selected Federal 
statutes on the State courts, and the 
factors that motivate litigants to select 
the Federal or State courts in cases in 
which there is concurrent jurisdiction. 


C. Programs Addressing a Critical Need 
of a Single State or Local Jurisdiction 


1. The Board will consider supporting 
a limited number of projects submitted 
by State or local courts that address the 
needs of only the applicant State or 
local jurisdiction. 

Concept papers and applications 
requesting funds for projects under this 
section must meet the requirements of 
sections VI (“Concept Paper Submission 
Requirements for New Projects”) and 
Vil (“Application Requirements”), 
respectively, and must demonstrate that: 

a. The proposed project is essential to 
meeting a critical need of the 
jurisdiction; and 

b. The need cannot be met solely with 
State and local resources within the 
foreseeable future. 

2. The Board has established two 
categories of such projects: 

a. Critical Needs of the Largest Urban 
Courts. This category is limited to 
projects submitted by State or local 
court systems regarding the 
implementation and evaluation of 
programs and procedures to address the 
critical needs of a trial court serving a 
city or county with a population of at 
least 1,000,000 persons. Such projects 
might include but are not limited to the 
development and testing of improved 
methods to assist those courts in 
selecting, retaining and removing judges, 
or projects to relieve acute problems in 
the court's ability to handle civil, 
criminal, domestic relations, juvenile 
and other types of cases in a fair and 
timely manner. The Board will consider 
awarding grants of up to $500,000 each 
to support projects in this category. The 
Board has set aside up to $1,000,000 of 
available grant funds to support such 
projects. 


b. Projects Addressing the Critical 
Needs of Other State and Local 
Jurisdictions. This category includes 
projects addressing a critical need of a 
State or local jurisdiction that is not a 
major urban court, as defined in the 
preceding paragraph. A project within 
this category may address any of the 
topics included in the Special Interest 
Categories or statutory Program Areas. 
The Board has set aside up to $500,000 
of available grant funds to support such 

projects. 

3. All awards under this category are 
subject to the matching requirements set 
forth in section X.B. 


Ill. Definitions 


The following definitions apply for the 
purposes of this guideline: 

A. Institute. The State Justice 
Institute. 

B. State Supreme Court. The highest 
appellate court in a State, unless, for the 
purposes of the Institute program, a 
constitutionally or legislatively 
established judicial council acts in place 
of that court. In States having more than 
one court with final appellate authority, 
State Supreme Court shall mean that 
court which also has administrative 
responsibility for the State’s judicial 
system. State Supreme Court also 
includes the office of the court or 
council, if any, it designates to perform 
the functions described in this guideline. 

* C. Designated Agency or Council. The 
office or judicial body which is 
authorized under State law or by 
delegation from the State Supreme Court 
to approve applications for funds and to 
receive, administer, and be accountable 
for those funds. 

D. Grantor Agency. The State Justice 
Institute. 

E. Grantee. The organization, entity, 
or individual to which an award of 
Institute funds is made. For a grant 
based on an application from a State or 
local court, grantee refers to the State 
Supreme Court. 

F. Subgrantee. A State or local court 
which receives Institute funds through 
the State Supreme Court. 

G. Match. The portion of project costs 
not borne by the Institute. Match 
includes both cash and in-kind 
contributions. 

H. Renewal Funding. A grant to 
support an existing project for an 
additional period of time. Renewal 
funding may take the form of a 
continuation grant or an on-going 
support grant. 

I. Continuation Grant. A grant of no 
more than 24 months to permit 
completion of activities initiated under 
an existing Institute grant or 
enhancement of the programs or 


services produced or established during 
the prior grant period. 

]. On-Going Support Grant. A grant of 
up to 36 months to support a project that 
is national in scope and that provides 
the State courts with services, programs 
or products for which there is a 
continuing important need. 

K. Human Subjects. Individuals who 
are participants in an experimental 
procedure or who are asked to provide 
information about themselves, their 
attitudes, feelings, opinions and/or 
experiences through an interview, 
questionnaire, or other data collection 
technique(s). 


IV. Eligibility for Award 


In awarding funds to accomplish these 
objectives and purposes, the Institute 
has been directed by Congress to give 
priority to State and local courts and 
their agencies (42 U.S.C. 10705(b)(1)(A)); 
national nonprofit organizations 
controlled by, operating in conjunction 
with, and serving the judicial branches 
of State governments (42 U.S.C. 10705 
(b)(1)(B)); and national nonprofit 
organizations for the education and 
training of judges and support personnel 
of the judicial branch of State 
governments (42 U.S.C. 10705(b)(1)(C)). 

An applicant will be considered a 
“priority” education and training 
applicant under section 10705(b)(1)(C) if: 
(1) The principal purpose or activity of 
the applicant is to provide education 
and training to State and local judges 
and court personnel; and (2) the 
applicant demonstrates a record of 
substantial experience in the field of 
judicial education and training. 

The Institute also is authorized to 
make awards to other nonprofit 
organizations with expertise in judicial 
administration, institutions of higher 
education, individuals, partnerships, 
firms, corporations, and pr. vate agencies 
with expertise in judicial administration, 
provided that the objectives of the 
relevant program area(s) can be served 
better. In making this judgment, the 
Institute will consider the likely 
replicability of the projects’ 
methodology and results in other 
jurisdictions. For-profit organizations 
are also eligible for grants and 
cooperative agreements; however, they 
must waive their fees. 

Finally, the Institute is authorized to 
make awards to Federal, State or local 
agencies and institutions other than 
courts for services that cannot be 
adequately provided through . 
nongovernmental arrangements. 

Each application for funding from a 
State or local court must be approved, 
consistent with State law, by the State's 





Supreme Court or jits designated agency 
or council. The latterahall-recsiveall 
Institute -funds:awarded to such courts 
and ‘be reaponsible for assuring: proper 
administration of Institute funds,1in 
accordance with section XLB:2:of:this 
guideline. A listofpersons to contact:in 
each State regarding approvaliof 
applications from State and lonal courts 
and administration of Institute grants ‘to 
those.courts :is«contained:in the 
Appendix. 


V. Types of Projects and Amounts.of 
Awards 


A. Types of Projects 


Except as expressly provided'in 
section H.B.2.b..and-H.C..above, the 
Institute: has placed.no.limitation.on the 
overall:number.of.awards.or.the number 
of awards.in.each special. interest 
category. The general:types:of projects 
are: 

1.<Education and training; 

2.’Research:and.evdluation; 

3. Demonstration; and 

4. Technical assistance. 


B. Size:of Awards 


1. Except as specified in, paragraphs 
V.B:2. and’3,,-concept papers and 
applications ‘for new projects and 
applications for.confinuation,grants.may 
request funding in amounts up to 
$300;000, although .awards.in:excess.ot 
$200,000 are ‘likely ‘to ‘be: rare.and:to ‘he 
made, ffvat all, only forihighly promising 
proposals that will have.a significant 
impact nafionally. 

2. A project.addressing the:needs:of 
the largest urban.courts.under Section 
II.C.2.a. maywecesive support-of.up.to 
$500,000. 

3. Applications for.on-gaing support 
grants may request funding in amounts 
up.to $600,000. At the discretion:of ‘the 
Board, the ifunds to support ongoing 
support grarits may be awariled either 
entirely from the Institute's 
appropriations for the Fiscal Year aff.the 
award or fromthe Institute's 
appropriations for:successiveFiscal 
Years beginriing with the Fiscal ¥Yearof 
the award. When funds tto support the 
full amount ofan:ongoing supportigrant 
are not awarded from the :appropriations 
for the Fiscal Year of.award, funds:to 
support the -second and any:subsequent 
years.of the grant will:be made 
available yponithe:satisfactory 
performance:of the project as Teflected 
in the quarterly Progress Reports 
required to be filed-and zoutine;grant 
monitoring,:and-subject to the 
availability-of appropriations for that 
Fiscal Year. 


C. Length:of-Grartt ‘Periods 

1. Grant periods for all new.and 
continuation projects ordinarily will net 
exceed 24 months. 

2. Granit periods for on-going.support 
grants ordinarily will not exceed.36 
months. 


VI. Concept Paper‘Submission 
Requirements ‘for ‘New Projects 

Concept papers are an.extremely 
important part of the application process 
because they enable the Institute.to 
learn the program areas of primary 
interest'to the courts and:to.explore 
innovative ideas, without imposing 
heavy burdens on prospective 
applicants. The.use:of concept papers 
also permits the Institute.to better 
project the nature and‘amountiofigrant 
awards. Because of their importance, ‘the 
Institute requires:all parties requesting 
financial assistance from the Institute 
(except.those:seeking renewal funding 
pursuant to-section-EX,) to:s:ibmit 
concept papers iprior :to:submitting:a 
formal-grant application. This 
requirement.and the-submission 
deadlines for:connept papers and 
applications ‘may ‘be waived tbyithe 
Board if it determines that time factors 
or other critical.considerations justify 
the waiver. 


A. Format and Content. 


Concept,papers must:indlude'a‘cover ~ 


sheet and a narrative. 

1. The cover:sheet:must:contain: 

a. A title.describing the proposed 
project; 

b. The name.and:address cof :the:court, 
organization or individual submitting the 
paper; and 

c. The name, title, address (if differerit 
from that in:b,), and telephonenumber 
of a contact-person who tan provide 
further information about the paper. 

2. The-narrative must:beno:more than 
10 doublespaced pages on:6*%4 by 11:inch 
paper. Margins should not be:less thand 
inch. The.nasrative should contain: 

a. Program Areas To ‘Be ‘Govered. A 
statement which lists the:program areas 
setpforth in the-State Justice Institute 
Act, and, ifappropriate, ‘the Institute's 
Special Interest program categories that 
are addressed by the proposed project. 
Applicants should-explain the proposed 
project's relationship ‘toa ‘Program Area 
or Special Interest‘Category only iif:it is 
not obvious. 

b. An explanation ofthe need ‘for ‘the 
project. If the project is to be conducted 
in a spedificilocation(s),:applicarits 
should discusstthe i meeds of 
the projsatsitefs)to!be addressed by tthe 
project and why:those:needs-are net 
being met through the use of existing 
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materials, programs, procedures, 
services or other resources. 

If the project is not site specific, 
applicarits should discuss ‘the prablems 
that the proposed project will.address, 
and explain why .existing materials, 
programs, procedures,.services.or.other 
resources do.not-adequately resolve 
those problems. 

c. A:summary description ofthe 
approach to ‘be taken; 

d. A summary description of'how ‘the 
project willbe evaluated, ‘indluding ‘the 
evdluation:criteria; 

e. A description of the products ‘thet 
will result, ‘the degree 'to-which ‘they will 
be applicable to courts-across the 
nation,.and'the:manner in which ‘the 
products.and:results.of the project will 
be disseminated; 

f. An explanation of the-expected 
benefits tobe derived from ‘the project; 

g. The identity of the key staff.fif 
known).and «summary description of 
their qualifications; 

h..A,prélimiinary budget estimate 
including the arificipated costs ‘for 
personnel, fringe benefits, travel, 
equipment, supplies, contracts, indireat 
costs, and other.anticipated aon 
expenditure categories; 

i. The amount, .nature,(cash or-non- 
cash),.and.source.of match.to-be 
provided (see.section.X:B.); and 

j. A statement.of whether financial 
assistance for.the,project has been or 
willibe sought from.other-sourses. 

3. The Institute encourages coneept 
paper applicants to attach letters:of 
cooperation.and support from the courts 
and related:agencies that willbe 
involved in or directly affected by the 
proposed project. 

4. The Institute will mot-accept 
concept papers:exceeding 10'pages. The 
page limit does not indlude etters-of 
cooperation: or-endorsements. 
Additional material:should net'be 
attached unlessiit is essential ‘to:impart 
a cleariunderstanding ‘of ‘the|project. 

5. Applicarits submitting more ‘than 
one concept 'papermay include material 
that would °be iderttical ‘m-each-concept 
paperiin-a cover 'Idtter, and‘incorporate 
that material ‘by reference ‘in-each paper. 
The incorporated material will'be 
courtted ‘against 'the 10-page 'limit for 
eachipaper. /A-copy:of the-cover letter 
should be attached to-each:copy of each 
concept ‘paper. 

B. Selection Griteria 

1. All: soncept:papers will be 
evaluated ‘by ‘the staffon‘the basis of'the 
following criteria: 

a. The:demonstretion of need for ‘the 
project; 





Federal Register / Vol. 54, No. 160 / Monday, August 21, 1989 / Notices 


b. The-seundness:and innovativeness - 
of the appeones described; 

c. The benefits to be derived from the 
project; and 

d, The reasonableness of the proposed 
budget. 

2. “Special Interest” category concept 
papers submitted pursuant to section 
IIB. will also be rated on the proposed 
project's relationship to one of the 
“Special Interest” categories set forth in 
that section, and the degree to which the 
findings, procedures, training, 
technology, or other results of the 
project can be transferred to other 
jurisdictions. 

3. “Single jurisdiction” concept papers 
submitted pursuant to section I1.C. will 
be rated on the proposed project's 
relation to one of the “Special Interest” 
categories set forth in section IL.B., and 
on the special requirements listed in 
section II.C.1. 

4. In determining which concept 
papers will be selected for development 
into full applications, the Institute will 
also consider the availability of 
financial assistance from other sources 
for the project; the amount and nature 
(cash or in-kind) of the submitter’s 
anticipated match; whether the 
submitter is a “priority applicant” under 
the Institute’s enabling legislation (see 
42 U.S.C. 10705(b)(1) and section IV 
above); and the extent to which the 
proposed project would also benefit the 
Federal courts or help the State courts 
enforce Federal constitutional and 
legislative requirements. 


C. Review Process 


Concept papers will be reviewed 
competitively by the Board of Directors. 
Institute staff will prepare a narrative 
summary and a rating sheet assigning 
points for each relevant selection 
criterion for those concept papers which 
fall within the scope of the Institute’s 
funding program and merit serious 
consideration by the Board. Staff will 
also prepare a list of those papers that, 
in the. judgment of the Executive 
Director, propose projects that lie 
outside the scope of the Institute's 
funding program or are not likely to 
merit serious consideration by the 
Board. The narrative summaries, rating 
sheets, and list of non-reviewed papers 
will be presented to the Board for their 
review. Committees of the Board will 
review concept paper summaries within 
assigned program areas and prepare 
recommendations for the full Board. The 
full Board of Directors will then decide 
which concept paper applicants should 
be invited to submit formal applications 
for funding. The decision to invite an 
application is solely that of the Board of 
Directors. 


D. Submission Requirements 


An original and three copies of all 
concept papers submitted for. 
consideration in Fiscal Year 1990 must 
be sent by first class or overnight mail, 
or by courier no later than November 30, 
1989. A postmark or courier receipt will 
constitute evidence of the submission 
date. All envelopes containing concept 
papers should be marked Concept Paper 
and should be sent to State Justice 
Institute, 120 S. Fairfax Street, 
Alexandria, Virginia 22314. 

Receipt of each concept paper will be 
acknowledged in writing. Extensions of 
the deadline for submission of concept 
papers will not be granted. 

The Board expects to meet on March 
9-11, 1990, to review the concept papers 
and invite applications. The Institute 
will send written notice to all persons 
submitting concept papers of the Board’s 
decisions regarding their papers and of 
the key issues and questions that arose 
during the review process. A decision by 
the Board not to invite an application 
may not be appealed, but does not 
prohibit resubmission of the concept 
paper or a revision thereof in a 
subsequent round of funding. The 
Institute will also notify the designated 
State contact listed in the Appendix 
when the Board invites applications that 
are based on concept papers which are 
submitted by courts within their State or 
which specify a participating site within 
their State. 


‘VII. Application Requirements for New 
Projects 


Except as specified in Section VI, a 
formal application for a new project is 
to be submitted only upon invitation of 
the Board following review of a concept 
paper. An application for Institute 
funding support must include an 
application form, budget forms (with 
appropriate documentation}, a project 
abstract and program narrative, and 
certain certifications and assurances. 
These documents are described below. 


A. Forms 


1. Application Form (FORM A)—The 
application form requests basic 
information regarding the proposed 
project, the applicant, and the amount of 
funding support requested. It also 
requires the signature of an individual 
authorized to certify on behalf of the 
applicant that the information contained 
in the application is true and complete, 
that submission of the application has 
been authorized by the applicant, and 
that if funding for the proposed project 
is approved, the applicant will comply 
with the requirements and conditions of 


the award, including the assurances set 
forth in Form D. 

2. Certificate of State Approval 
(FORM B}—An application from a State 
or local court must include a copy of 
FORM B signed by the State’s Chief 
Judge or Chief Justice, the director of the 
designated agency, or the head of the 
designated council. The signature 
denotes that the proposed project has 
been approved by the State’s highest 
court or the agency or council it has 
designated. It denotes further that if 
funding for the project is approved by 
the Institute, the court or designated 
agency or council will receive, 
administer, and be accountable for the 
awarded funds. 

3. Budget Forms (FORM C or C1}— 
Applicants may submit the proposed 
project budget either in the tabular 
format of FORM C or in the spreadsheet 
format of FORM C1. Applicants 
requesting more than $100,000 are 
encouraged to use the spreadsheet 
format. If the proposed project period is 
for more than 12 months, a separate 
form should be submitted for the portion 
of the project extending beyond month 
12 


In addition to FORM C or C1, 
applicants must provide a detailed 
budget narrative providing an 
explanation of the basis for the 
estimates in each budget category. (See 
Section VII.D.)} 

If funds from other sources are 
required to conduct the project, either as 
match or to support other aspects of the 
project, the source, current status of the 
request, and anticipaied decision date 
must be provided. 

4. Assurances (FORM D)—This form 
lists the statutory, regulatory, and policy 
requirements and conditions with which 
recipients of Institute funds must 
comply. 


B. Project Abstract. 


The abstract should highlight the 
purposes, goals, methods and 
anticipated benefits of the proposed 
project. It should not exceed one single- 
spaced page on 8% by 11 inch paper. 


C. Program Narrative. 


The program narrative should not 
exceed 25 double-spaced pages on 8% 
by 11 inch paper. Margins should not be 
less than 1 inch. The page limit does not 
include appendices containing resumes 
and letters of cooperation or 
endorsement. Additional background 
material may be attached only if it is 
essential to obtaining a clear 
understanding of the proposed project. 
Numerous and lengthy appendices are 
strongly discouraged. 





The program narrative should address 
the following topics: 

1. Project Objectives. A clear, concise 
statement of what the proposed project 
is intended to accomplish. In stating the 
objectives of the project, applicants 
should focus on the overall 
programmatic objective (e.g., to enhance 
understanding and skills regarding a 
specific subject, or to determine how a 
certain procedure affects the court and 
litigants) rather than on operational 
objectives (e.g., provide training for 32 
judges and court managers, or review 
data from 300 cases). 

2. Program Areas to be Covered. A 
statement which lists the program areas 
set forth in the State Justice Institute 
Act, and, if appropriate, the Institute's 
Special Interest program categories that 
are addressed by the proposed projects. 
A discussion should be included only if 
the relationship between the proposed 
project and the program areas and 
special interest categories is not 
obvious. 

3. Need for the Project. If the project is 
to be conducted in a specific location(s), 
a discussion of the particular needs of 
the project site(s) to be addressed by the 
project and why those needs are not 
being met through the use of existing 
materials, programs, procedures, 
services or other resources. 

If the project is not site specific, a 
discussion of the problems that the 
proposed project will address, and why 
existing materials, programs, 
procedures, services or other resources 
do not adequately resolve those 
problems. The discussion should include 
specific references to the relevant 
a and to the experience in the 

eld. 

4. Tasks, Methods and Evaluation. 

a. Tasks and Methods. A delineation 


of the tasks to be performed in achieving 


the project objectives and the methods 
to be used for accomplishing each task. 
For example: 

For research and evaluation projects, 
the data sources, data collection 
strategies, variables to be examined, 
and analytic procedures to be used for 
conducting the research or evaluation 
and ensuring the validity and general 
applicability of the results. For projects: 
involving human subjects, the 
discussion of methods should address 
the procedures for obtaining 
respondents’ informed consent, ensuring 
the respondents’ privacy and freedom 
from risk or harm, and the protection of 
others who are not the subjects of 
research but would be affected by the 
research. If the potential exists for risk 
or harm to the human subjects, a 
discussion should be included of the 
value of the proposed research and the 


methods to be used to minimize or 
eliminate such risk. 

For education and training projects, 
the adult education techniques to be 


used in designing and presenting the 


training, including the teaching methods 
to be used and the opportunities for 
structured interaction among the 
participants; how faculty will be 
recruited, selected, and trained; the 
proposed number and length of the 
conferences, courses, seminars or 
workshops to be conducted; the 
materials to be provided and how they 
will be developed; and the cost to 
participants. 

For demonstration projects, the 
demonstration sites and the reasons 
they were selected, or if the sites have 
not been chosen, how they will be 
identified and their cooperation 
obtained; how the program or 
procedures will be implemented and 
monitored. 

For technical assistance projects, the 
types of assistance that will be 
provided; the particular program area(s) 
for which assistance will be provided; 
how requests will be obtained and the 
type of assistance determined; how 
suitable providers will be selected and 
briefed; how reports will be reviewed; 
and the cost to recipients. 

b. Evaluation. Every project design 
must include an evaluation plan to 
determine whether the project met its 
objectives. The evaluation should be 
designed to provide an objective and 
independent assessment of the 
effectiveness or usefulness of the 
training or services provided; the impact 
of the procedures, technology or 
services tested; or the validity and 
applicability of the research conducted. 
The plan should present the 
qualifications of the evaluator(s); 
describe the criteria that will be used to 
evaluate the project's effectiveness; 
explain how the evaluation will be 
conducted, including the specific data 
collection and analysis techniques to be 
used; discuss why this approach is 
appropriate; and present a schedule for 
completion of the evaluation within the 
proposed project period. 

The evaluation plan should be 
appropriate to the type of project 
proposed. For example, an appropriate 
evaluation approach for many research 
projects is the review of the research 
methodology, data collection 
instruments, preliminary analyses, and 
products as they are drafted by an 
advisory panel comprised of independ- 
ent researchers and practitioners 
representing the perspectives affected 
by the proposed project. 

An appropriate evaluation approach 
for many education or training: projects 
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is to obtain the reaction of training 
participants to the quality and 
effectiveness of faculty presentations, 
the format of sessions, the value or 
usefulness of the material presented and 
other relevant factors. Another 
appropriate approach when an 
education project involves the 
development of curricular materials is 
the use of an advisory panel of relevant 
experts coupled with a test of the 
curriculum to obtain the reactions of 
participants and faculty as indicated 
above. 

The evaluation plan for a 
demonstration project should 
encompass an assessment of program 
effectiveness (e.g., how well did it 
work?); user satisfaction, if appropriate; 
the cost effectiveness of the program; a 
process analysis of the program (e.g., 
was the program implemented as 
designed? did it provide the services 
intended to the targeted population?); 
the impact of the program (e.g., what 
effect did the program have on the 
court? what benefits resulted from the 
program?); and the replicability of the 
program or components of the program. 

For technical assistance projects, 
applicants should explain how the 
quality, timeliness, and impact of the 
assistance provided will be determined. 

5. Project Management. A detailed 
management plan including the starting 
and completion date for each task; the 
time commitments to the project of key 
staff and their responsibilities regarding 
each project task; and the procedures 
that will be used to ensure that all tasks 
are performed on time, within budget, 
and at the highest level of quality. The 
management plan must also provide for 
the submission of Quarterly Progress 
and Financial Reports within 30 days of 
the close of each calendar quarter (i.e., 
no later than January 30, April 30, July 
30, and October 30). 

6. Products. A description of the 
products to be developed by the project 
(e.g., monographs, training curricula and 
materials, videotapes, articles, or 
handbooks), including when they will be 
submitted to the Institute. The 
application must explain how and to 
whom the products will be 
disseminated; identify development, 
production, and dissemination costs 
covered by the project budget; and 
present the basis on which products and 
services developed or provided under 
the grant will be offered to the courts 
community and the public at large. 
Ordinarily, the products of a research, 
evaluation, or demonstration project 
should include an article summarizing 
the project findings that is publishable 
in a journal serving the courts 
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community nationally, an executive 
summary thai will be disseminated to 
the project's primary audience, or both. 
The products developed by education 
and training projects should be designed 
for use outside the classroom so that 
they may be used again by original 
participants and others in the course of 
their duties. Fourteen copies of all 
project products must be submitted to 
the Institute. 

7. Applicant Status. An applicant that 
is not a State or local court and has not 
received a grant from the Institute 
within the past two years should include 
a statement indicating whether it is 
requesting “priority status” recognition 
as either a national non-profit 
organization controlled by, operating in 
conjunction with, and serving the 
judicial branches of State governments; 
or a national non-profit organization for 
the education and training of State court 
judges and support personnel. See 
section IV. A request for recognition as 
a priority recipient pursuant to 42 U.S.C. 
10705 (b)({1)(B) or (1}(C) must set forth 
the basis for designation as a priority 
recipient in its application. If the 
applicant is neither an organization 
qualifying as a priority recipient nor a 
State court, this section must 
demonstrate how it will serve the 
objectives of the relevant program 
area(s) in terms of replicability and 
other appropriate factors. Nonjudicial 
units of Federal, State, or local 
government available from non- 
governmental sources. 

8. Staff Capability. A summary of the 
training and experience of the key staff 
members and consultants that qualify 
them for conducting and managing the 
proposed project. Résumés of identified 
staff should be attached to the 
application. If one or more key staff 
members and consultants are not known 
at the time of the application, a 
description of the criteria that will be 
used to select persons for these 
positions should be included. 

9. Organizational Capacity. 
Applicants that have not received a 
grant from the Institute within the past 
two years should include a statement 
describing the capacity of the applicant 
to administer grant funds including the 
financial systems used to monitor 
project expenditures (and income, if 
any), and a summary of the applicant's 
past experience in administering grants, 
as well as any resources or capabilities 
that the applicant has that will 
particularly assist in the successful 
completion of the project. 

If the applicant is a non-profit 
organization (other than a university), it 
must also provide documentation of its 
501(c) tax exempt status as determined 


by the Internal Revenue Service and a 
copy of a current certified audit report. 
For purposes of this requirement, 
“current” means no earlier than two 
years prior to the current calendar year. 
If a current audit report is not available, 
the Institute will require the 
organization to.complete a financial 
capability questionnaire which must be 
certified by a Certified Public 
Accountant. Other applicants may be 
required to provide a current audit 
report, a financial capability 
questionnaire, or both, if specifically 
requested to do so by the Institute. 

Unless requested otherwise, an 
applicant that has received a grant from 
the Institute within the past two years 
should describe only the changes in its 
organizational capacity, tax status, or 
financial capability that may affect its 
capacity to administer a grant. 

10. Letters of Support for the Project. 
If the cooperation of courts, 
organizations, agencies, or individuals 
other than the applicant is required to 
conduct the project, written assurances 
of cooperation and availability should 
be attached as an appendix to the 
application. 


D. Budget Narrative 


The budget narrative should provide 
the basis for the computation of all 
project-related costs. Additional 
background or schedules may be 
attached only if they are essential to 
obtaining a clear understanding of the 
proposed budget. Numerous and lengthy 
appendices are strongly discouraged. 

The budget narrative should address 
the items listed below. The costs 
attributable to the project evaluation 
should be clearly identified. 

1. Justification of Personnel 
Compensation. The applicant should set 
forth the percentages of time to be 
devoted by the individuals who will 
serve as the staff of the proposed 
project, the annual salary of each of 
those persons, and the number of work 
days per year used for calculating the 
percentages of time or daily rate of 
those individuals. The applicant should 
explain any deviations from current 
rates or established written organization 
policies. 

2. Fringe Benefit Computation. The 
applicant should provide a description 
of the fringe benefits provided to 
employees. If percentages are used, the 
authority for such use should be 
presented as well as a description of the 
elements included in the determination 
of the percentage rate. 

3. Consultant/Contractual Services. 
The applicant should describe each type 
of service to be provided. The basis for 
compensation rates and the method for 


selection should also be included. Rates 
for consultant services must be set in 
accordance with Section.XIH.2.c. 

4. Travel, Transportation costs and 
per diem rates must comply with the 
policies of the applicant organization. If 
the applicant does not have an 
established travel policy, then travel 
rates shall be consistent with those 
established by the Institute or the 
Federal Government. (A copy of the 
Institute’s travel policy is available upon 
request.) The budget narrative should 
include an explanation of the rate used, 
including the components of the per 
diem rate and the basis for the 
estimated transportation expenses. The 
purpose for travel should also be 
included in the narrative. 

5. Equipment. Grant funds may be 
used to purchase or lease only that 
equipment which is essential to 
accomplishing the objectives of the 
project. The applicant should describe 
the equipment to be purchased or leased 
and explain why the acquisition of that 
equipment is essential to accomplish the 
project's goals and objectives. The 
narrative should clearly identify which 
equipment is to be leased and which is 
to be purchased. The method of 
procurement should also be described. 
Purchases for automatic data processing 
equipment must comply with section 
XIL.H.2.b. 

6. Supplies. The applicant should 
provide a general description of the 
supplies necessary to accomplish the 
goals and objectives of the grant. In 
addition, the applicant should provide 
the details supporting the total 
requested for this expenditure category. 

7. Construction. Construction 
expenses are prohibited except for the 
limited purposes set forth in section 
X.G.2. Any allowable construction or 
renovation expense should be described 
in detail in the budget narrative. 

8. Telephone. Applicants should 
include anticipated telephone charges, 
distinguishing between monthly charges 
and long distance charges in the budget 
narrative. Also, applicants should 
provide the basis used in developing the 
monthly and long distance estimates. 

9. Postage. Anticipated postage costs 
for project related mailings should be 
described in the budget narrative. The 
cost of special mailings, such as for a 
survey or for aqnouncing a workshop, 
should be distinguished from routine 
operational mailing costs. The bases for 
all postage estimates should be included 
in the justification material. 

10. Printing/Photocopyingg. 
Anticipated costs for printing or 
photocopying should be included in the 
budget narrative. Applicants should 
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provide the details underlying these 
estimates in support of the request. 

11. Indirect Costs. Applicants should 
describe the indirect cost rates 
applicable to the grant in detail. These 
rates must be established in accordance 
with section XI.H.4. If the applicant has 
an indirect cost rate or allocation plan 
approved by any Federal granting 
agency, a copy of the approved rate 
agreement should be attached to the 
application. 

12. Match. The applicant should 
describe the source of any matching 
contribution and the nature of the match 
provided. Any additional contributions 
to the project should be described in this 
section of the budget narrative as well. 
If in-kind match is to be provided, the 
applicant should describe how the 
amounteand value of the time, services, 
or materials actually contributed will be 
documented. 


E. Submission Requirements 


1. An application package containing 
the application, an original signature on 
FORM A (and on FORM B, if the 
application is from a State or local 
court), and four photocopies of the 
application package must be sent by 
first class or overnight mail, or by 
courier no later than May 23, 1990. A 
postmark or courier receipt will 
constitute evidence of the submission 
date. Please mark application on all 
application package envelopes and send 
to: State Justice Institute, 120 S. Fairfax 
Street, Alexandria, Virginia 22314. 
Receipt of each proposal will be 
acknowledged in writing. Extensions of 
the deadline for receipt of applications 
will not be granted. 

2. Applicants invited to submit more 
than one application may include 
material that would be identical in each 
application in a cover letter, and 
incorporate that material by reference in 
each application. The incorporated 
material will be counted against the 25- 
page limit for the program narrative. A 
copy of the cover letter should be 
attached to each copy of each 
application. 

VII. Application Review Procedures 
A. Preliminary Inquiries 

The Institute staff will answer 
inquiries concerning application 
procedures. The staff contact will be 


named in the Institute's letter inviting 
submission of a formal application. 


B. Selection Criteria 


1. All applications will be rated on the 
basis of the criteria set forth below. The 
Institute will accord the greatest sone, 
to the following criteria: 


a. The soundness of the methodology; 

b. The appropriateness of the 
proposed evaluation design; 

c. The qualifications of the project's 
staff; 

d. The applicant’s management plan 
and organizational capabilities; - 

e. The reasonableness of the proposed 
budget; 

f. The demonstration of need for the 
project; 

g. The products and benefits resulting 
from the project; and 

h. The demonstration of cooperation 
and support of other agencies that may 
be affected by the project. 

2. “Special Interest” applications 
submitted pursuant to section ILB. will 
also be rated on the proposed project's 
relationship to one of the “Special 
Interest” categories set forth in that 
section, and the degree to which the 
findings, procedures, training, 
technology, or other results of the 
project can be transferred to other 
jurisdictions. 

3. “Single jurisdiction” applications 
submitted pursuant to section ILC. will 
also be rated on the proposed project's 
relation to one of the “Special Interest” 
categories set forth in section II.B. and 
on the special requirements listed in 
section II.C.1. 

4. In determining which applicants to 
fund, the Institute will also consider the 
applicant's standing in relation to the 
statutory priorities discussed in section 
IV; the availability of financial 
assistance from other sources for the 
project; the amount and nature (cash or 
in-kind) of the applicant's match; and 
the extent to which the proposed project 
would also benefit the Federal courts or 
help the State courts enforce Federal 
constitutional and legislative 
requirements. 


C. Review and Approval Process 


Applications will be reviewed 
competitively by the Board of Directors. 
The Institute staff will prepare a 
narrative summary of each application, 
and a rating sheet assigning points for 
each relevant selection criterion. When 
necessary, applications may also be 
reviewed by outside experts. 
Committees of the Board will review 
applications within assigned program 
categories and prepare 
recommendations to the full Board. The 
full Board of Directors will then decide 
which applications to approve for a 
grant. The decision to award a grant is 
solely that of the Board of Directors. 

Awards approved by the Board will 


be signed by the Chairman of the Board 


on behalf of the Institute. 
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D. Return Policy 


Unless a specific request is made, 
unsuccessful applications will not be 
returned. Applicants are advised that 
Institute records are subject to the 
provisions of the Federal Freedom of 
Information Act, 5 U.S.C. 552. 


E. Notification of Board Decision 


The Institute will send written notice 
to applicants concerning all Board 
decisions to approve or deny their 
respective applications and the key 
issues and questions that arose during 
the review process. A decision by the 
Board to deny an application may not be 
appealed, but does not prohibit 
resubmission of a concept paper based 
on that application in a subsequent 
round of funding. The Institute will also 
notify the designated State contact 
listed in Appendix A when grants are 
approved by the Board to support 
projects that will be conducted by or 
involve courts in their State. 


F. Response to Notification of Approval 


Applicants have 30 days from the date 
of the letter notifying them that the 
Board has approved their application to 
respond to any revisions requested by 
the Board. If the requested revisions (or 
a reasonable schedule for submitting 
such revisions) has not been submitted 
to the Institute within 30 days after 
notification, the approval will be 
automatically rescinded and the 
application presented to the Board for 
reconsideration. 


IX. Renewal Funding Procedures and 
Requirements 


The Institute recognizes two types of 
renewal funding—“continuation grants” 
and “on-going support grants.” Pursuant 
to the procedures and requirements set 
forth below, the Board may, in its 
discretion and subject to the availability 
of funds, consider requests for renewal 
funding at times other than those set for 
new projects in sections VI. and VIII. 


A. Continuation Grants 


1. Purpose and Scope. “Continuation 
grants” are intended to support projects 
with a limited duration that involve the 
same type of activities as the previous 
project. They are intended to enhance 
the specific program or service produced 
or established during the prior grant 
period. They may be used, for example, 
when a project is divided into two or 
more sequential phases, for secondary 
analysis of data obtained in an Institute- 
supported research project, or for more 
extensive testing of an innovative 
technology, procedure, or program 
developed with SJI grant support. 
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In order for a project to be considered 
for continuation funding, the grantee 
must have completed the project tasks 
- and met all grant requirements and 
conditions in a timely manner, absent 
extenuating circumstances or prior 
Institute approval of changes to the 
project design. Continuation grants are 
not intended to provide support for a 
project for which the grantee has 
underestimated the amount of time or 
funds needed to accomplish the project 
tasks. 

2. Application Procedures—Letters of 
Intent. In lieu of a concept paper, a 
grantee seeking a continuation grant 
must inform the Institute, by letter, of its 
intent to submit an application for such 
funding as soon as the need for renewal 
funding becomes apparent but no less 
than 120 days before the end of the 
current grant period. 

a. A letter of i intent must be no more 
than 3 single-spaced pages on 8% by 11 
inch paper and must contain a concise 
but thorough explanation of the need for 
continuation; an estimate of the funds to 
be requested and a brief description of 
anticipated changes in scope, focus or 
audience of the project. 

b. Letters of intent will not be 
reviewed competitively. Institute staff 
will review the proposed activities for 
the next project period and, within 30 
days of receiving a letter of intent, 
inform the grantee of specific issues to 
be addressed in the continuation 
application and the date by which the 
application for a continuation grant 
must be submitted. 

3. Application Format. An application 
for a continuation grant must include an 
application form, budget forms (with 
appropriate documentation), a project 
abstract conforming to the format set 
forth in section VILB., a program 
narrative, a budget narrative, and 
certain certifications and assurances. 

The program narrative should 
conform to the length and format 
requirements set forth in section VIL.C. 
However, rather than the topics listed in 
section VIL.C., the program narrative of 
an application for a continuation grant 
should addréss: 

a. Need for Continuation. Explain why 


continuation of the project is necessary - 


to achieve the goals of the project, and 
how the continuation will benefit the 
participating courts or the courts 
community generally. That is, to what 
extent will the goals and objectives of 
the project be unfulfilled if the project is 
not continued, and conversely, how will 
the findings sooo) wean ag 
enhanced by continuing the pro 

b. Report of Current Project A Tomah 
Discuss the status of all activities 
conducted during the previous project 


period, identify any activities that were 
not completed, and expiain why. - 

c. Evaluation Findings. Describe the 
key findings or recommendations 
resulting from the evaluation of the 
project, if they are available, and 
explain how they will be addressed 
during the proposed continuation. If the 
findings are not yet available, provide 
the date by which they will be 
submitted to the Institute. 

d. Tasks and Methods. Describe fully 
any changes in the tasks to be 
performed, the methods to be used, the 
products of the project, the assigned 
staff, or the grantee’s organizational 
capacity; 

e. Task Schedule. Present a detailed 
task schedule and time line for the next 
project period. 

f. Other Sources of Support. Indicate 
why other sources of support are 
inadequate, inappropriate or 
unavailable; and 

g. Budget and Budget Narrative. 
Provide a complete budget and budget 
narrative conforming to the 
requirements set forth in paragraph 
VILD. Changes in the funding level 
requested should be discussed in terms 
of corresponding increases or decreases 
in the scope of activities or services to 
be rendered. 

4. References to Previously Submitted 
Material. An application for a 
continuation grant should not repeat 
information contained in a previously 
approved application or other 
previously submitted materials, but 
should provide specific references to 
such materials where appropriate. 

5. Submission Requirements, Review 
and Approval Process, and Notification 
of Decision. The submission 
requirements set forth in section VILE., 
other than the deadline for mailing, 
apply to applications for a continuation 
grant. Such applications will be rated on 
the selection criteria set forth in section 
VIILB. The key findings and 
recommendations resulting from an 
evaluation of the project and the 
proposed response to those findings and 
recommendations will also be 
considered. The review and approval 
process, return policy, and notification 
procedures are the same as those for 
new projects set forth in sections 
Vill.C.-VOLE. 

C. On-going Support Grants 

1. Purpose and Scope. On-going 
support grants are intended to support a 
project that is national in scope and that 
provides the State courts with services, 
programs or products for which there is 
a continuing important need. On-going 
support grants are subject to the limits 


_ on size and duration set forth in V.B.2. 


and V.C.2. A project is eligible for 
consideration for an on-going support 
grant if: 

a. The project is supported by and has 
been evaluated under‘a grant from the 
Institute; 

b. The project is national in scope and 
provides a significant benefit to the 
State courts; 

c. There is a continuing important 
need for the services, programs or 
products provided by the project as 
indicated by the level of use and support 
by members of the court community; 

d. The project is accomplishing its 
objectives in an effective and efficient 
manner; and 

e. It is likely that the service or 
program provided by the project would 
be curtailed or significantly reduced 
without Institute support. 

Each project supported by an on-going 
support grant must include an 
evaluation component assessing its 
effectiveness and operation throughout 
the grant period. A comprehensive 
evaluation report must be completed not 
less than 90 days before the end of the 
grant period. In addition, a detailed 
annual task schedule must be submitted 
for Institute approval within 30 days 
after the end of each project year. 

2. Application Procedures—Letters of 
Intent. The Board will consider 
awarding an on-going support grant for 
a period of up to 36 months. The total 
amount of the grant will be fixed at the 
time of the initial award. Funds 
ordinarily will be made available in 
annual increments as specified in 
section V.B.3. 

In lieu of a concept paper, a grantee 
seeking an ongoing support grant must 
inform the Institute, by letter, of its 
intent to submit an application for such 
funding as soon as the need for renewal 
funding becomes apparent but no less 
than 120 days before the end of the 
current grant period. The letter of intent 
should be in the same format as that 
prescribed for continuation grants in 
section IX.A.2.a. 

3. Application Procedures and Format. 
An application for an on-going support 
grant must include an application form, 
budget forms (with appropriate 
documentation), a project abstract 
conforming to the format set forth in 
section VILB., a program narrative, a 
budget narrative, and certain 
certifications and assurances. 

The program narrative should 
conform to the length and format 
requirements set forth in section VII.C. 
However, rather than the topics listed in 
section VIL.C., the program narrative of 
applications for on-going support grants 
should address: 
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a. Description of Need fer-and 
Benefits of the Project. Provide a 
detailed discussion of the: benefits 
provided by the project to the State | 


courts around the the 
degree to which State courts, State court 


using 
programs provided by the project; 

b. Demonstration of Caurt Support. 
Demonstrate support for the 
continuation of the project from the 
courts community; 

c. Report on Current Project 
Activities. Discuss the extent to which 
the project has met its goals and 
objectives, identify any activities that 
= not been completed, and explain 
w 

a Evaluation Findings. Attach a copy 
of the final evaluation report regarding 
the effectiveness and operation of the 
project, specify the key findings or 
recommendations resulting from the 

‘evaluation, and explain how they will 
be addressed during the proposed 
renewal! period; 

e. Tasks and Methods. Describe fully 
any changes in the tasks to be 
performed, the methods to be used, the 
products of the project, the assigned 
staff, or the grantee’s organizational 
capacity. 

f. Task Schedule. Present a general 
schedule for the full proposed project 
period and a detailed task schedule for 
the first year of the proposed new 
project period; 

g. Other Sources of Support. Indicate 
why other sources of support are 
inadequate, inappropriate or 
unavailable; and 

h. Budget and Budget Narrative. 
Provide a complete budget and budget 
narrative conforming to the 
requirements set forth in paragraph 
VIL.D. Changes in the funding level 
requested should be discussed in terms 
of corresponding increases or decreases 
in the scope of activities or services to 
be rendered. 

4. References to Previously Submitted 
Material. An application for an on-going 
support grant should not repeat 
information contained in a previously 
approved application or other 
previously submitted materials, but 
should provide specific references to 
such materials where appropriate. 

5. Submission Requirements, Review 
and Approval Process, and Notification 
of Decision. The submission 
requirements set forth in section VILE., 
other than the deadline for mailing, 
apply to applications for an ongoing 
support grant. Such applications will be 
rated on the selection criteria set forth 
in section VIILB. The key findings and 
recommendations resulting from an 


evaluation of the project and the 
proposed suspense te thesb Sailings anid 
recommendations will also be 
considered. The review and approval 
process, return policy, and notification. 
procedures are the same as those for 

new projects set forth in sections 
VHL.C.-VHILE. 


X. Compliance Requirements 


The State Justice Institute Act (Pub. L. 
98-620) contains limitations and 
conditions on grants, contracts and 
cooperative agreements of which 
applicants and recipients should be 
aware. In addition to eligibility 
requirements which must be met to be 
considered for an award from the 
Institute, all applicants should be aware 
of and all recipients will be responsible 
for ensuring compliance with the 
following: 


A. State and Local Court Systems 


Each application for funding from a 
State or local court must be approved, 
consistent with State law, by the State's 
Supreme Court, or its designated agency 
or council. The latter shall receive, 
administer, and be accountable for all 
funds awarded to such courts. 42 U.S.C. 
10705{b}{4). The Appendix to this 
guideline lists the agencies, councils and 
contact persons designated to 
administer Institute awards to the State 
and local courts. 


B. Matching Requirements 


1. All awards to courts or other units 
of State or local government (not 
including publicly supported institutions 
of higher education) require a match 
from private or public sources of not less 
than 50 percent of the total amount of 
the Institute’s award. For example, if the 
total cost of a project is anticipated to 
be $150,000, a State court or executive 
branch agency may request up to 
$100,000 from the Institute to implement 
the project. The remaining $50,000 (50% 
of the $100,000 requested from S}i) must 
be provided as a match. A cash match, 
non-cash match, or both may be 
provided, but the Institute will give 
preference to those applicants who 
provide a cash match to the Institute's 
award. 

The requirement to provide match 
may be waived in exceptionally rare 
circumstances upon approval of the 
Chief Justice of the highest court in the 
State and a majority of the Board of 
Directors. 42 U.S.C. 10705(d) (as 
amended). 

2. Other eligible recipients of Institute 
funds are not required to provide a 
match, but are encouraged to contribute 
to meeting the costs of the project. In 
instances where a cash match is 
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proposed, the grantee is responsible for 
ensuring that the total amount proposed 
is actually contributed. If a proposed. 
cash match contribution is not fully-met, 
the Institute may reduce the award 
amount accordingly, in order to ne 
maintain the ratio originally provided 
for in the award agreement (see section 
VIILB. above and XLD). 


C. Conflict of Interest 


Personnel and other officials 
connected with Institute-funded 
programs shall adhere to the following 
requirements: 

1. No official or employee of a 
recipient court or organization shall 
participate personally through decision, 
approval, disapproval, recommendation, 
the rendering of advice, investigation, or 
otherwise in any proceeding, 
application, request for a ruling or other 
determination, contract, grant, 
cooperative agreement, claim, 
controversy, or other particular matter 
in which Institute funds are used, where 
to his/her knowledge he/she or his/her 
immediate family, partners, organization 
other than a public agency in which he/ 
she is serving as officer, director, 
trustee, partner, or employee or any 
person or organization with whom he/ 
she is negotiating or has any 
arrangement concerning prospective 
employment, has a financial interest. 

2. In the use of Institute project funds, 
an official or employee of a recipient 
court or organization shall avoid any 
action which might result in or create 
the appearance of: 

a. Using an official position for private 
gain; or 

b. Affecting adversely the confidence 
of the public in the integrity of the 
Institute program. 

3. Requests for proposals or 
invitations for bids issued by a recipient 
of Institute funds or a subgrantee or 
subcontractor will provide notice to 

ve bidders that the contractors 


prospecti 

who develop or draft specifications, 
requirements, statements of work and/ 
or requests for proposals for a proposed 
procurement will be excluded from 
bidding on or submitting a proposal to 
compete for the award of such 
procurement. 


D. Lobbying 


Funds awarded to recipients by the 
Institute shall not be used, indirectly or 
directly, to inflnence Executive orders or 
similar promulgations by Federal, State 
or local agencies, or to infiuence the 
passage or defeat of any legislation by 
Federal, State or local legislative bodies. 
42 U.S.C. 10706{a). ; 
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E. Political Activities 


No recipient shall contribute or make 
available Institute funds, program 
personnel or equipment to any political 
party or association, or the campaign of 
any candidate for public or party office. 
Recipients are also prohibited from 
using funds in advocating or opposing 
any ballot measure, initiative, or 
referendum. Finally, officers and 
employees of recipients shall not 
intentionally identify the Institute or 
recipients with any partisan or 
nonpartisan political activity associated 
with a political party or association, or 
the campaign of any candidate for 
public or party office. 42 U.S.C. 10706(a). 


F. Advocacy 


No funds made available by the 
Institute may be used to support or 
conduct training programs for the 
purpose of advocating particular 
nonjudicial public policies or 
encouraging nonjudicial political 
activities. 42 U.S.C. 10706(b). 


G. Supplantation and Construction 


To ensure that funds are used to 
supplement and improve the operation 
of State courts, rather than to support 
basic court services, funds shall not be 
used for the following purposes: 

1. To supplant State or local funds 
supporting a program or activity; 

2. To construct court facilities or 
structures, except to remodel existing 
facilities or to demonstrate new 
architectural or technological 
techniques, or to provide temporary 
facilities for new personnel or for 
personnel involved in a demonstration 
or experimental program; or 

3. Solely to purchase equipment. 


H. Confidentiality of Information 


Except as provided by Federal law 
other than the State Justice Institute Act, 
no recipient of financial assistance from 
SJI may use or reveal any research or 
statistical information furnished under 
the Act by any person and identifiable 
to any specific private person for any 
purpose other than the purpose for 
which the information was obtained. 
Such information and copies thereof 
shall be immune from legal process, and 
shall not, without the consent of the 
person furnishing such information, be 
admitted as evidence or used for any 
purpose in any action, suit, or other 
judicial, legislative, or administrative 
proceedings. 

I. Reporting Requirements 

Recipients of Institute funds shall 

submit Quarterly Progress and Financial 


Reports within 30 days of the close of 
each calendar quarter (that is, no later 


than January 30, April 30, July 30, and 
October 30). Two copies of each report 
must be sent. The Quarterly Progress 
Reports shall include a narrative 
description of project activities during 
the calendar quarter, the relationship 
between those activities and the task 
schedule and objectives set forth in the 
approved application or an approved 
adjustment thereto, any significant 
problem areas that have developed and 
how they will be resolved, and the 
activities scheduled during the next 
reporting period. 

The quarterly financial status report 
shall be submitted in accordance with 
section XI.G.2. of this guideline. 


J. Audit 


Each recipient must provide for an 
annual fiscal audit. (See section X1.J. of 
this guideline for the requirements of 
such audits.) 

Accounting principles employed in 
recording transactions and preparing 
financial statements must be based 
upon generally accepted accounting 
principles (GAAP). 


K. Suspension of Funding 


After providing a recipient reasonable 
notice and opportunity to submit written 
documentation demonstrating why fund 
termination or suspension should not 
occur, the Institute may terminate or 
suspend funding of a project that fails to 
comply substantially with the Act, 
Institute guidelines, or the terms and 
conditions of the award. 42 U.S.C. 
10708(1). 


L. Title to Property 


At the conclusion of the project, title 
to all expendable and nonexpendable 
personal property purchased with 
Institute funds shall vest in the recipient 
court, organization, or individual that 
purchased the property if certification is 
made to the Institute that the property 
will continue to be used for the 
authorized purposes of the Institute- 
funded project or other purposes 
consistent with the State Justice 
Institute Act, as approved by the 
Institute. If such certification is not 
made or the Institute disapproves such 
certification, title to all such property 
with an aggregate or individual value of 
$1,000 or more shall vest in the Institute, 
which will direct the disposition of the 
property. 


M. Disclaimer 


Recipients of Institute funds shall 
prominently display the following 
disclaimer on all project-related 
products developed with Institute funds: 

“This [document, film, videotape, etc.] 
was developed under a [grant, 
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cooperative agreement, contract] from 
the State Justice Institute. Points of view 
expressed herein are those of the 
{author(s), filmmaker(s), etc.] and do not 
necessarily represent the official 
position or policies of the State Justice 
Institute.” 


N. Copyrights 


Except as otherwise provided in the 
terms and conditions of an Institute 
award, a recipient is free to copyright 
any books, publications, or other 
copyrightable materials developed in 
the course of an Institute-supported 
project, but the Institute shall reserve a 
royalty-free, nonexclusive and 
irrevocable right to reproduce, publish, 
or otherwise use, and to authorize 
others to use, the materials for purposes 
consistent with the State Justice 
Institute Act. 


O. Inventions and Patents 


If any patentable items, patent rights, 
processes, or inventions are produced in 
the course of Institute-sponsored work, 
such fact shall be promptly and fully 
reported to the Institute. Unless there is 
a prior agreement between the grantee 
and the Institute on disposition of such 
items, the Institute shall determine 
whether protection of the invention or 
discovery shall be sought. The Institute 
will also determine how the rights in the 
invention or discovery, including rights 
under any patent issued thereon, shall 
be allocated and administered in order 
to protect the public interest consistent 
with “Government Patent Policy” 
(President’s Memorandum for Heads of 
Executive Departments and Agencies, 
August 23, 1971, and statement of 
Government Patent Policy as printed in 
36 FR 16889). 


P. Charges for Grant-Related Products 


When Institute funds fully cover the 
cost of developing, producing, and 
disseminating a product, e.g., a 
document or software, the product 
should be distributed to the field 
without charge. When Institute funds 
only partially cover the development, 
production, and dissemination costs, the 
grantee may recover its costs for 
reproducing and disseminating the 
material to those requesting it. 


Q. Approval of Key Staff 


If the qualifications of an employee or 
consultant assigned to a key project 
staff position are not described in the 
application or if there is a change of a 
person assigned to such a position, a 
recipient shall submit a description of 
the qualifications of the newly assigned 
person to the Institute. Prior written 





approval of the qualifications of the new 
person assigned to a key staff position 
must be received from the Institute 
before the salary or consulting fee of 
that person and associated costs may be 
paid or reimbursed from grant funds. 


XI. Financial Requirements 


A. Accounting Systems and Financial 
Records 


All grantees, subgrantees, contractors 
and other organizations directly or 
indirectly receiving Institute funds are 
required to establish and maintain 
accounting systems and financial 
records to accurately account for funds 
they receive. These records shall include 
total program costs, including Institute 
funds, State and local matching shares, 
and any other fund sources included in 
the approved project budget. 

1. Purpose. The purpose of this section 
is to establish accounting system 
requirements and to offer guidance on 
procedures which will assist all 
grantees/subgrantees in: 

‘a. Complying with the statutory 
requirements for the awarding, 
disbursement, and accounting of funds: 

b. Complying with regulatory 
requirements of the Institute for the 
financial management and disposition of 

c. Generating financial data which 
can be used in the planning, 
management and control of programs; 
and 

d. Facilitating an effective audit of 
funded programs and projects. 

2. References. Except where 
inconsistent with specific provisions of 
this guideline, the following regulations, 
directives and reports are applicable to 
Institute grants and cooperative 
agreements. These materials supplement 
the requirements of this section for 
accounting systems and financial 
recordkeeping and provide additional 
guidance on how these requirements 
may be satisfied. 

a. Office of Management and Budget 
(OMB) Circular A-21, Cost Principles 
for Educational Institutions. 

b. Office of Management and Budget 
(OMB) Circular A-87, Cost Principles 
for State and Local Governments. 

c. Office of Management and Budget 
(OMB) Circular A-88 (revised), Indirect 
Cost Rates, Audit and Audit Followup at 
Educational Institutions. 

d. Office of Management and Budget 
(OMB) Circular A-102, Uniform 
Administrative Requirements for 
Grants-in-Aid to State and Local 
Governments. 

e. Office of Management and Budget 
(OMB) Circular A-110. Grants and 
Agreements with Institutions of Higher 


(OMB) Circular A-128, Audits of State 
and Local Governments. 

g. Office of Management and Budget 
(OMB) Circular A-122, Cost Principles 
for Non-profit Organizations. 


B. Supervision and Monitoring 
Responsibilities 

1. Grantee Responsibilities. All 
grantees receiving direct awards from 
the Institute are responsible for the 
management and fiscal control of all 
funds. Responsibilities include the 
accounting for receipts and 
expenditures, the maintaining of 
adequate financial records and the 
a of expenditures disallowed by 
audits. 

2. Responsibilities of State Supreme 
Court. Each application for funding from 
a State or local court must be approved, 
consistent with State law, by the State's 
Supreme Court, or its designated agency 
or council. 

The State Supreme Court shall receive 
all Institute funds awarded to such 
courts and shall be responsible for 
assuring proper administration of 
Institute funds. The State Supreme Court 
is responsible for all aspects of the 
project, including proper accounting and 
financial recordkeeping by the 
subgrantee. The responsibilities include: 

a. Reviewing Financial Operations. 
The State Supreme Court should be 
familiar with, and periodically monitor, 
its subgrantees’ financial operations, 
records system and procedures. 
Particular attention should be directed 
to the maintenance of current financial 
data. 

b. Recording Financial Activities. The 
subgrantee’s grant award or contract 
obligation, as well as cash advances 
and other financial activities, should be 
recorded in the financial records of the 
State Supreme Court in summary form. 
Subgrantee expenditures should be 
recorded on the books of the State 
Supreme Court OR evidenced by report 
forms duly filed by the subgrantee. Non- 
Institute contributions applied to 
projects by subgrantees should likewise 
be recorded, as should any project 
income resulting from program 
operations. 

c. Budgeting and Budget Review. The 
State Supreme Court should ensure that 
each subgrantee prepares an adequate 
budget as the basis for its award 
commitment. The detail of each project 
budget should be maintained on file by 
the State Supreme Court. 

d. Accounting for Non-Institute 


Contributions. The State Supreme Court . 


will ensure, in those instances where 
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subgrantees are required to furnish non- 
Institute matching funds, that the 
requirements and limitations of this 
guideline are applied to such funds. 

e. Audit Requirement. The State 
Supreme Court is required to ensure that 
subgrantees have met the necessary 
audit requirements as set forth by the 
Institute (see sections X.J. and X1.J). 

f. Reporting Irregularities. The State 
Supreme Court and its subgrantees are 
responsible for promptly reporting to the 
Institute the nature and circumstances 
surrounding any financial irregularities 
discovered. 


C. Accounting System 


The grantee is responsible for 
establishing and maintaining an 
adequate system of accounting and 
internal controls for itself and for 
ensuring that an adequate system exists 
for each of its subgrantees and 
contractors. An acceptable and 
adequate accounting system is 
considered to be’ one which: 

1. Properly accounts for receipt of 
funds under each grant awarded and the 
expenditure of funds for each grant by 
category of expenditure (including 
matching contributions and project 
income); 

2. Assures that expended funds are 
applied to the appropriate budget 
category included within the approved 
grant; 

3. Presents and classifies historical 
costs of the grant as required for 
budgetary and evaluation purposes; 

4. Provides cost and property controls 
to assure optimal use of grant funds; 

5. Is integrated with a system of 
internal controls adequate to safeguard 
the funds and assets covered, check the 
accuracy and reliability of the 
accounting data, promote operational 
efficiency, and assure conformance with 
any general or special conditions of the 
grant; 

6. Meets the prescribed requirements 
for periodic financial reporting of 
operations; and 

7. Provides financial data for planning. 
control, measurement, and evaluation of 
direct and indirect costs. 

D. Total Cost Budgeting and Accounting 


Accounting for all funds awarded by 
the Institute shall be structured and 
executed on a “total project cost” basis. 
That is, total project costs, including 
Institute funds, State and local matching 
shares, and any other fund sources 
included in the approved project budget 
shall be the foundation for fiscal 
administration and accounting. Grant 
applications and financial reports 
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require budget and cost estimates on the 
basis of total costs. 

1. Timing of Matching Contributions. 
Matching contributions need not be 
applied at the exact time of the 
obligation of Institute funds. However, 
the full matching share must be 
obligated by the end of the period for 
which the Institute funds have been 
made available for obligation under an 
approved project. In instances where a 
proposed cash match contribution is not 
fully met, the Institute may reduce the 
award amount accordingly, in order to 
maintain the ratio originally provided 
for in the award agreement. 

2. Records for Match. All grantees 
must maintain records which clearly 
show the source, amount, and timing of 
all matching contributions. In addition, if 
a project has included, within its 
approved budget, contributions which 
exceed the required matching portion, 
the grantee must maintain records of 

_ those contributions in the same manner 
as it does the Institute funds and 
required matching shares. For all grants 
made to State and local courts, the State 
Supreme Court has primary 
responsibility for grantee/subgrantee 
compliance with the e requirements of this 
section. (See XI.B.2.) 


E. Maintenance and Retention of 
Records 


All financial records, supporting 
documents, statistical records and all 
other records pertinent to grants, 
subgrants, cooperative agreements or 
contracts under grants shall be retained 
by each organization participating in a 
project for at least three years for 
purposes of examination and audit. 
State Supreme Courts may impose 
record retention and maintenance 
requirements in addition to those 
prescribed in this chapter. 

1. Coverage. The retention 
requirement extends to books of original 
entry, source documents supporting 
accounting transactions, the general 
ledger, subsidiary ledgers, personnel 
and payroll records, cancelled checks, 
and related documents and records. 
Source documents include copies of all 
grant and subgrant awards, 
applications, and required grantee/ 
subgrantee financial and narrative 
reports. Personnel and payroll records 
shall include the time and attendance 
reports for all individuals reimbursed 
under a grant, subgrant or contract, 
whether they are employed full-time or 
part-time. Time and effort reports will 
be required for consultants. 

2. Retention Period. The three-year 
retention period starts from the date of 
the submission of the final expenditure 
report or, for grants which are renewed 


annually, from the date of submission of 
the annual expenditure report. 

3. Maintenance. Grantees.and 
subgrantees are expected to see that 
records of different fiscal years are 
separately identified and maintained so 
that requested information can be 
readily located. Grantees and 
subgrantees are also obligated to protect 
records adequately against fire or other 
damage. When records are stored away 
from the granteé’s/subgrantee’s 
principal office, a written index of the 
location of stored records should be on 
hand, and ready access should be 
assured, 


F. Project-Related Income 


Records of the receipt and disposition 
of project-related income must be 
maintained by the grantee in the same 
manner as required for the project funds 
that gave rise to the income. The 
policies governing the disposition of the 
various types of project-related income 
are listed below. 

1. Interest. A State and any agency or 
instrumentality of a State including 
State institutions of higher education 
and State hospitals, shall not be held 
accountable for interest earned on 
advances of project funds. When funds 
are awarded to subgrantees through a 
State, the subgrantees are not held 
accountable for interest earned on 
advances of project funds. Local units of 
government that are direct grantees and 
nonprofit organizations must refund any 
interest earned. Grantees shall so order 
their affairs to ensure minimum 
balances in their respective grant cash 
accounts. 

2. Royalties. The grantee/subgrantee 
may retain all royalties received from 
copyrights or other works developed 
under projects or from patents and 
inventions, unless the terms and 
conditions of the project provide 
otherwise. 

3. Registration and tuition fees. 
Registration and tuition fees shall be 
used to pay project-related costs not 
covered by the grant, or to reduce the 
amount of grant funds needed to support 
the project. Registration and tuition fees 
may be used for other purposes only 
with the prior written approval of the 
Institute. 

4. Other. Other project income shall 
be treated in accordance with 
disposition instructions set forth in the 
project's terms and conditions. 


G. Payments and Financial Reporting 
Requirements 

1. Payment of Grant Funds. The 
procedures and regulations set forth 
below are applicable to all institute 
grant funds and grantees. 


a. Request for Advance or 
Reimbursement of Funds. Grantees will 
receive funds on a “Check-Issued” 
basis. Upon receipt, review, and 
approval of a Request for Advance or 
Reimbursement by the Institute, a check 
will be issued directly to the grantee or 
its designated fiscal agent. A request 
must be limited to the grantee’s 
immediate cash needs. The Request for 
Advance or Reimbursement, along with 
the instructions for its preparation, will 
be included in the official Institute 
award package. 

b. Termination of Advance Funding. 
When a grantee organization receiving 
cash advances from the Institute: 

i. Demonstrates an unwillingness or 
inability to attain program or project 
goals, or to establish procedures that 
will minimize the time elapsing between 
cash advances and disbursements, or 
cannot adhere to guideline requirements 
or special conditions; 

ii. Engages in the improper award and 
administration of subgrants or contracts; 
or 

iii. Is unable to submit reliable and/or 
timely reports, 
the Institute may terminate advance 
financing and require the grantee 
organization to finance its operations 
with its own working capital. Payments 
to the grantee shall then be made by the 
use of the Institute check method to 
reimburse the grantee for actual cash 
disbursements. In the event the grantee 
continues to be deficient, the Institute 
reserves the right to suspend payments 
until the deficiencies are corrected. 

c. Principle of Minimum Cash on 
Hand. Recipient organizations should 
request funds based upon immediate 
disbursement requirements. Grantees 
should time their requests to ensure that 
cash on hand is the minimum needed for 
disbursements to be made immediately 
or within a few days. Idle funds in the 
hands of subgrantees will impair the 
goals of good cash management. 

2. Financial Reporting. In order to 
obtain financial information concerning 
the use of funds, the Institute requires 
that grantees/subgrantees of these funds 
submit timely reports for review. 

Two copies of the Financial Status 
Report are required from all grantees for 
each active quarter on a calendar- 
quarter basis. This report is due within 
30 days after the close of the calendar 
quarter. It is designed to provide 
financial information relating to Institute 
funds, State and local matching shares, 
and any other fund sources included in 
the approved project budget. The report 
contains information on obligations as 
well as outlays. A copy of the Financial 
Status Report, along with instructions 





for its preparation, will be included in 
the official Institute Award package. In 
circumstances where an organization 
requests substantial payments for a 
project prior to the completion of a given 
quarter, the Institute may request a brief 
summary of the amount requested, by 
object class, in support of the Request 
for Advance or Reimbursement. 

3. Consequences of Non-Compliance 
with Submission Requirements. Failure 
of the grantee organization to submit 
required financial and program reports 
may result in a suspension of grant 
payments. 

H. Allowability of Costs 


1. General. Except as may be 
otherwise provided in the conditions of 
a particular grant, cost allowability shall 
be determined in accordance with the 
principles set forth in OMB Circulars A- 
87, Cost Principles for State and Local 
Governments; A-21. Cost Principles 
Applicable to Grants and Contracts with 
Educational Institutions; and A-122, 
Cost Principles for Non-Profit 
Organizations. 

2. Costs Requiring Prior Approval. 

a. Preagreement Costs. The written 
prior approval of the Institute is required 
for costs which are considered 
necessary to the project but occur prior 
to the starting date of the grant period. 

b. Equipment. Grant funds may be 
used to purchase or lease only that 
equipment which is essential to 
accomplishing the goals and objectives 
of the project. The written prior 
approval of the Institute is required 
when the amount of automated data 
processing (ADP) equipment to be 
purchased or leased exceeds $10,000 or 
the software to be purchased exceeds 
$3,000. 

c. Consultants. The written prior 
approval of the Institute is required 
when the rate of compensation to be 
paid a consultant exceeds $200 a day. 

3. Travel Costs. Transportation and 
per diem rates must comply with the 
policies of the applicant organization. If 
the applicant does not have an 
established written travel policy, then 
travel rates shall be consistent with 
those established by the Institute or the 
Federal Government. Institute funds 
shall not be used to cover the 
transportation or per diem costs of a 
member of a national organization to 
attend an annual or other regular 
meeting of that organization. 

4. Indirect Costs. These are costs of an 
organization that are not readily 
assignable to a particular project, but 
are necessary to the operation of the 
organization and the performance of the 
project. The cost of operating and 
maintaining facilities, depreciation, and 


administrative salaries are examples of 
the types of costs that are usually 
treated as indirect costs. It is the policy 
of the Institute that all costs should be 
budgeted directly; however, if a 
recipient has an indirect cost rate 
approved by a Federal agency as set 
forth below, the Institute will accept that 
rate. 

a. Approved Plan Available. (1) The 
Institute will accept an indirect cost rate 
or allocation plan approved for a 
grantee during the preceding two years 
by any Federal granting agency on the 
basis of allocation methods 
substantially in accord with those set 
forth in the applicable cost circulars. A 
copy of the approved rate agreement 
must be submitted to the Institute. 

(2) Where flat rates are accepted in 
lieu of actual indirect costs, grantees 
may not also charge expenses normally 
included in overhead pools, e.g., 
accounting services, legal services, 
building occupancy and maintenance, 
etc., as direct costs. 

(3) Organizations with an approved 
indirect cost rate, utilizing total direct 
costs as the base, usually exclude 
contracts under grants from any 
overhead recovery. The negotiation 
agreement will stipulate that contracts 
are excluded from the base for overhead 
recovery. 

b. Establishment of Indirect Cost 
Rates. In order to be reimbursed for 
indirect costs, a grantee or organization 
must first establish an appropriate 
indirect cost rate. To do this, the grantee 
must prepare an indirect cost rate 
proposal and submit it to the Institute. 
The proposal must be submitted in a 
timely manner (within three months 
after the start of the grant period) to 
assure recovery of the full amount of 
allowable indirect costs, and it must be 
developed in accordance with principles 
and procedures appropriate to the type 
of grantee institution involved. 

c. No Approved Plan. If an indirect 
cost proposal for recovery of actual 
indirect costs is not submitted to the 
Institute within three months after the 
start of the grant period, indirect costs 
will be irrevocably disallowed for all 
months prior to the month that the 
indirect cost proposal is received. This 
policy is effective for all grant awards. 


I. Procurement and Property 
Management Standards 


1. Procurement Standards. For State 
and local governments, the Institute is 
adopting the standards set forth in 
Attachment O of OMB Circular A-102. 
Institutions of higher education, 
hospitals, and other non-profit 
organizations will be governed by the 
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standards set forth in Attachment O of 
OMB Circular A-110. 

2. Property Management Standards. 
The property management standards as 
prescribed in Attachment N of OMB 
Circulars A-102 and A-110 shall be 
applicable to all grantees and 
subgrantees of Institute funds except as 
provided in subsection b. below. 

a. Acquisition. All grantees/ 
subgrantees are required to be prudent 
in the acquisition and management of 
property with grant funds. If suitable 
property required for the successful 
execution of projects is already 
available within the grantee or 
subgrantee organization, expenditures of 
grant funds for the acquisition of new 
property will be considered 
unnecessary. 

b. Title to Property. At the conclusion 
of the project, title to all expendable and 
nonexpendable personal property 
purchased with Institute funds shall vest. 
in the court, organization, or individual 
that purchased the property if 
certification is made to the Institute that 
the property will continue to be used for 
the authorized purposes of the Institute- 
funded project or other purposes 
consistent with the State Justice 
Institute Act, as approved by the 
Institute. If such certification is not 
received, or the Institute disapproves 
such certification, title to all such 
property with an aggregate or individual 
value of $1,000 or more shall vest in the 
Institute, which will direct the 
disposition of the property. 


J. Audit Requirements 


1. Audit Objectives. Grants and other 
agreements are awarded subject to 
conditions of fiscal, program and 
general administration to which the 
recipient expressly agrees. Accordingly, 
the audit objective is to review the 
grantee’s or subgrantee’s administration 
of grant funds and required non-Institute 
contributions for the purpose of 
determining whether the recipient has: 

a. Established an accounting system 
integrated with adequate internal fiscal 
and management controls to provide full 
accountability for revenues, 
expenditures, assets, and liabilities; 

b. Prepared financial statements 
which are presented fairly, in 
accordance with generally accepted 
accounting principles; 

c. Prepared Institute financial reports 
(including Financial Status Reports, 
Cash Reports, and Requests for 
Advances and Reimbursements) which 
contain accurate and reliable financial 
data, and are presented in accordance 
with prescribed procedures; and 
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d. Expended Institute funds in 
accordance with the terms of applicable 
agreements and those provisions of 
Federal law or Institute regulations that 
could have a material effect on the 
financial statements or on the awards 
tested. 

2. Implementation. Each grantee . 
(including a State or local court 
receiving a subgrant from the State 
Supreme Court) shall provide for an 
annual fiscal audit. The audit may be of 
the entire grantee organization (e.g., a 
university) or of the specific project 
funded by the Institute. The audit shall 
be conducted by an independent 
Certified Public Accountant, or a State 
or local agency authorized to audit 
government agencies. The audit shall be 
conducted in compliance with generally 
accepted auditing standards established 
by the American Institute of Certified 
Public Accountants. A written report 
shall be prepared upon completion of 
the audit. Grantees are responsible for 
submitting copies of the reports to the 
Institute within thirty days after the 
acceptance of the report by the grantee, 
for each year that there is financial 
activity involving Institute funds. 

Grantees who receive funds from a 
Federal agency and who satisfy audit 
requirements of the cognizant Federal 
agency, should submit a copy of the 
audit report prepared for that Federal 
agency to the Institute in order to satisfy 
the provisions of this section. Cognizant 
Federal agencies do not send reports to 
the Institute. Therefore, each grantee 
must send this report directly to the 
Institute. 

Audit reports from nonprofit 
organizations which do not receive 
Federal funds, and which decide to 
perform an audit of the entire 
organization, shall include a 
supplemental schedule depicting a 
project-by-project summary of Institute 
grant activity for the audit period. At a 
minimum, this summary should include 
the grant award number, project title, 
award amount, payments received, 
expenditures made and balances 
remaining. The auditors should also 
conduct adequate tests to ensure that 
the audit objectives listed in sections 
XIJ.1. c. and d. above have been 
satisfied. 

3. Resolution and Clearance of Audit 
Reports. Timely action on 
recommendations by responsible 
management officials is an integral part 
of the effectiveness of an audit. Each 
grant recipient shall have policies and 
procedures for acting on audit 
recommendations by designating 
officials responsible for: follow-up, 
maintaining a record of the actions 
taker on recommendations and time 


schedules, responding to and acting on 
audit recommendations, and submitting 
periodic reports to the Institute on 
recommendations and actions taken. 

4. Consequences of Non-Resolution of 
Audit Issues. It is the general policy of 
the State Justice Institute not to make 
new grant awards to an applicant 
having an unresolved audit report 
involving Institute awards. Failure of the 
grantee organization to resolve audit 
questions may also result in the 
suspension of payments for active 
Institute grants to that organization. 


K. Close-Out of Grants 


1. Definition. Close-out is a process by 
which the Institute determines that all 
applicable administrative and financial 
actions and all required work of the 
grant have been completed by both the 
grantee and the Institute. 

2. Grantee Close-Out Requirements. 
Within 90 days after the end date of the 
grant or any approved extension thereof 
(revised end date), the following 
documents must be submitted by the 
grantee to the Institute. 

a. Financial Status Report. The final 
report of expenditures must have no 
unliquidated obligations and must 
indicate the exact balance of 
unobligated funds. Any unobligated/ 
unexpended funds will be deobligated 
from the award by the Institute. 
Grantees on a check-issued basis, who 
have drawn down funds in excess of 
their obligations/expenditures, must 
return any unused funds as soon as it is 
determined that the funds arenot 
required. In no case should any unused 
funds remain with the grantee beyond 
the submission date of the final financial 
status report. 

b. Final Progress Report. This report 
should describe the project activities 
during the final calendar quarter of the 
project and the closeout period, 
including to whom project products have 
been disseminated; specify whether all 
the objectives set forth in the approved 
application or an approved. adjustment 
thereto have been met, and, if any of the 
objectives have not been met; explain 
the reasons therefor. 


XII. Grant Adjustments 


All requests for program or budget 
adjustments requiring Institute approval 
must be submitted in a timely manner 
by the project director. All requests for 
changes from the approved application 
will be carefully reviewed for both 
consistency with this guideline and the 
enhancement of grant goals and 
objectives. 


A. Grant Adjustments Requiring Prior 


. Written Approval 


' There are several types of grant 
adjustments which require the prior 
written approval of the Institute. 
Examples of these.adjustments include: 

1. Budget revisions among direct cost 
categories which exceed or are expected 
to exceed 5 percent of the approved 
budget: 

2. A change in the scope of work to be 
performed or the objectives of the 
project (see section XII.D.). 

3. A change in the project site. 

4. A change in the project period, such 
as an extension of the grant period and/ 
or extension of the expenditure deadline 
(see section XIL.E.). 

5. Satisfaction of special conditions, if 
required. 

6. A change in or temporary absence 
of the project director (see sections 
XILF. and G.). 

7. The assignment of an employee or 
consultant to a key staff position whose 
qualifications were not described in the 
application, or a change of a person 


’ assigned to a key project staff position 


(see section X.Q.). 

8. A successor in interest or name 
change agreements. 

9. A transfer or contracting out of 
grant-supported activities (see section 
XILH.). 

10. A transfer of the grant to another 
recipient. 

11. Preagreement costs, the purchase 
of automated data processing equipment 
and software, and consultant rates, as 
specified in section XI.H.2. 


B. Request for Grant Adjustments 


All grantees and subgrantees must 
promptly notify the SJI program 
managers, in writing, of events or 
proposed changes which may require an 
adjustment from the approved 
application. In requesting an adjustment, 
the grantee must set forth the reasons 
and basis for the proposed adjustment 
and any other information the Sjl 
program managers determine would 
help the Institute’s review. 


C. Notification of Approval/Disapproval 


If the request is approved, the grantee 
will be sent a Grant Adjustment signed 
by the Executive Director or his/her 
designee. If the request is denied, the 
grantee will be sent a written 
explanation of the reasons for the 
denial. 


D. Changes in the Scope of the Grant 


A grantee/subgrantee may make 
minor changes in methodology, 
approach, or other aspects of the grant 
to expedite achievement of the grant's 
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objectives with subsequent notification 
of the SJI program manager. Major 
changes in scope, duration, training 
methodology, or other significant areas 
must be approved in advance by the 
Institute. 


E. Date Changes 


Requests for changes or extensions of 
the grant period are to be made 90 days 
in advance of the end date of the grant 
whenever possible. In no instance may 
the request be made less than 30 days 
before the end date of the grant. 


F. Temporary Absence of the Project 
Director 


Whenever absence of the project 
director is expected to exceed a 
continuous period of one month, the 
plans for the conduct of the project 
director's duties during such absence 
must be approved in advance by the 
Institute. This information must be 
provided in a letter signed by an 
authorized representative of the 
grantee/subgrantee at least 30 days 
before the departure of the project 
director, or as soon as it is known that 
the project director will be absent. The 
grant may be terminated if 
arrangements are not approved in 
advance by the Institute. 


G. Withdrawal of/Change in Project 
Director 


If the project director relinquishes or 
expects to relinquish active direction of 
the project, the Institute must be notified 
immediately. In such cases, if the 
grantee/subgrantee wishes to terminate 
the project, the Institute will forward 
procedural instructions upon 
notification of such intent. If the grantee 
wishes to continue the project under the 
direction of another individual, a 
statement of the candidate's 
qualifications should be sent to the 
Institute for review and approval. The 
grant may be terminated if the 
qualifications of the proposed individual 
are not approved in advance by the 
Institute. 


H. Transferring or Contracting Out of 
Grant-Supported Activities 

A principal activity of the grant- 
supported project shall not be 
transferred or contracted out to another 
organization without specific prior 
approval by the Institute. All such 
arrangements should be formalized in a 
contract or other written agreement 
between the parties involved. Copies of 
the proposed contract or agreement 
must be submitted for prior approval at 
the earliest possible time. The contract 
or agreement must state, at a minimum, 
the activities to be performed, the time 


schedule, the policies and procedures to 
be followed, the dollar limitation of the 
agreement, and the cost principles to be 
followed in determining what costs, 
both direct and indirect, are to be 
allowed. The contract or other written 
agreement must not affect the grantee’s 
overall responsibility for the direction of 
the project and accountability to the 
Institute. 


State Justice Institute Board of Directors 


C. C. Torbert, jr., Chairman, former Chief 
Justice, Supreme Court of Alabama 

Rodney A. Peeples, Vice Chairman, 
Resident Judge, Second Judicial Circuit, South 
Carolina 

John F. Daffron, Jr., Secretary, Judge, 
Chesterfield, Virginia Circuit Court 

Larry P. Polansky, Treasurer, Executive 
Officer, District of Columbia Courts 

Joseph W. Brown, Esq., Jones, Jones, Close 
& Brown 

James Duke Ca‘neron, Justice, Supreme 
Court of Arizona 

Ralph J. Erickstad, Chief Justice, Supreme 
Court of North Dakota 

Janice Gradwohl, Judge, County Court, 
Lincoln, Nebraska 

Daniel J. Meador, Professor of Law, 
University of Virginia Law School 

Sandra A. O'Connor, States Attorney of 
Baltimore County, Towson, Maryland 

David I. Tevelin, Executive Director (ex 
officio) 
David I. Tevelin, 
Executive Director. 


Appendix—List of State Contacts Regarding 
Administration of Institute Grants to State 
and Local Courts 


Mr. Allen L. Tapley, Administrative Director, 
Administrative Office of the Courts, 817 
South Court Street, Montgomery, Alabama 
36130, (205) 834-7990. 

Mr. Arthur H. Snowden II, Administrative 
Director, Alaska Court System, 303 K 
Street, Anchorage, Alaska 99501, (907) 264— 
0547. 

Mr. William L. McDonald, Administrative 
Director, Supreme Court of Arizona, 1314 
North 3rd Street, Suite 200, Phoenix, 
Arizona 85004, (602) 255-4359. 

Mr. James D. Gingerich, Executive Secretary, 
Arkansas Judicial Department, Justice 
Building, Little Rock, Arkansas 72201, (501) 
371-2295. 

Mr. William E. Davis, Administrative 
Director, State Building, 350 McAllister 
Street, Room 3154, San Francisco, 
California 94102, (415) 557-1581. 

Mr. James D. Thomas, State Court 
Administrator, Colorado Judicial 
Department, 1301 Pennsylvania Street, 
Suite 300, Denver, Colorado 80203-2416, 
(303) 861-1111, ext. 585. 

Mr. Bruce Borre, Director, Research and 
Planning, Office of the Chief Court 
Administrator, Drawer N, Station A, 
Hartford, Connecticut 06106, (203) 722-5836. 

Mr. Lowell Groundland, Director, 
Administrative Office of the Courts, Carvel 
State Office Building, 820 N. French Street, 
Wilmington, Delaware 19801, (302) 571- 
2480. 
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Mr. James Lynch, Deputy Executive Officer, 
Courts of the District of Columbia, 500 
Indiana Avenue, NW., Washington, DC 
20001, (202) 879-1700. 

Mr. Kenneth Palmer, State Courts 
Administrator, Florida State Courts 
System, Supreme Court Building, 
Tallahassee, Florida 32399-1900, (904) 488- 
8621. 

Mr. Robert L. Doss, Jr., Administrative 
Director of the Courts, The Judicial Council 
of Georgia, 244 Washington Street, S.W., 
Suite 500, Atlanta, Georgia 30334, (404) 656- 
5171. 

Mr. Perry C. Taitano, Administrative 
Director, Superior Court of Guam, Judiciary 
Building, 110 West O'Brien Drive, Agana, 
Guam 96910, 011 (671) 472-8961 through 
8968. 

Ms. Janice Wolfe, Administrative Director of 
Courts, The Judiciary, Post Office Box 2560, 
Honolulu, Hawaii 96804, (808) 548-4605. 

Mr. Carl F. Bianchi, Administrative Director 
of the Courts, Supreme Court Building, 451 
West State Street, Boise, Idaho 83720, (208) 
334-2246. 

Mr. Samuel D. Conti, Administrative Director 
of the Courts, Supreme Court Building, 
Springfield, Illinois 62701-1791, (217) 782 
7770. 

Mr. Bruce A. Kotzan, Executive Director, 
Supreme Court of Indiana, State House, 
Room 323, Indianapolis, Indiana 46204, 
(317) 232-2542. 

Mr. William J. O’Brien, State Court 
Administrator, Supreme Court of Iowa, 
State House, Des Moines, Iowa 50319, (515) 
281-5241, 

Mr. Howard P. Schwartz, Judicial 
Administrator, Kansas Judicial Center, 301 
West 10th Street, Topeka, Kansas 66612, 
(913) 296-4873. 

Ms. Laura Stammel, Comptroller, 
Administrative Office of the Courts, 403 
Wapping Street, Frankfort, Kentucky 40601, 
(502) 564-2350. 

Dr. Hugh M. Collins, Judicial Administrator, 
Supreme Court of Louisiana, 301 Loyola 
Avenue, Room 109, New Orleans, 
Louisiana 70112-1887, (504) 568-5747. 

Mr. Dana R. Baggett, State Court 
Administrator, Administrative Office of the 
Courts, P.O. Box 4820, Downtown Station, 
Portland, Maine 04112, (207) 879-4792. 

Mr. Peter J. Lally, Assistant State Court 
Administrator, Courts of Appeal Building, 
361 Rowe Boulevard, Annapolis, Maryland 
21401, (301) 974-2141. 

Honorable Arthur M. Mason, Chief 
Administrative Justice, The Trial Court, 
Commonwealth of Massachuseits, 317 New 
Courthouse, Boston, Massachusetts 02108, 
(617) 725-8787. 

Honorable Dorothy Comstock Riley, Chief 
Justice, Supreme Court of Michigan, Law 
Building, Post Office Box 30052, Lansing, 
Michigan 48909, (517) 373-0128. 

Ms. Sue K. Dosal, State Court Administrator, 
Supreme Court of Minnesota, 230 State 
Capitol, St. Paul, Minnesota 55155, (617) 
296-2474. 

Ms. Krista Johns, Director, Center for Court 
Education and Continuing Studies, Box 879, 
Oxford, Mississippi 38677, (601) 232-5955. 
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Mr. Ron Larkin, Director of Operations, 
Office of the State Court Administrator, 
1105:R Southwest Bivd., Jefferson City, 
Missouri 65109, (314) 751-3585. 

Mr. R. James Oppedahl, State Court 
Administrator, Montana Supreme Court, 
Justice Building, Room 315, 215 North 
Sanders, Helena, Montana 59620-3001, 
(406) 444-2621. > 

Mr. Joseph C. Steele, State Court 
Administrator, Supreme Court of Nebraska, 
State Capitol Building, Room 1220, Lincoln, 
Nebraska 68509, (404) 471-2643. 

Mr. Donald J. Mello, Court Administrator, 
Administrative Office of the Courts, 
Capitol Complex, Carson City, Nevada 
89710, (702) 885-5076. 

Mr. Jeffrey Leidinger, Director, 
Administrative Office of the Courts, 
Supreme Court of New Hampshire, Noble 
Drive, Concord, New Hampshire 03301, 
(603) 271-2521. 

Mr. Robert Lipscher, Administrative Director, 
Administrative Office of the Courts, CN- 
037, RJH Justice Complex, Trenton, New 
Jersey 08625, (609) 984-0275. 

Honorable Albert M. Rosenblatt, Chief 
Administrative Judge, New York State 
Office of Court Administrator, Empire State 
Plaza, Agency Building 4, 20th Floor, 
Albany, New York 12207, (913) 431-1930. 

Mr. Robert L. Lovato, State Court 
Administrator, Administrative Office of the 
Courts, Supreme Court of New Mexico, 
Supreme Court Building, Room 25, Sante 
Fe, New Mexico 87503, (505) 827-4800. 

Mr. Franklin E. Freeman, Jr., Administrative 
Director, Administrative Office of the 
Courts, Post Office Box 2448, Raleigh, 
North Carolina 27602, (919) 733-7106/7107. 


Mr. William G. Bohn, State Court 
Administrator, Supreme Court of North 
Dakota, State Capitol Building, Bismarck, 
North Dakota 58505, (701) 224-4216, 

Mr. Stephan W. Stover, Administrative 
Director of the Courts, Supreme Court of 
Ohio, State Office Tower, 30 East Broad 
Street, Columbus, Ohio 43266-0419, (614) 
466-2653. 

Mr. Howard W. Conyers, Administrative 
Director, Administrative Office of the 
Courts, 1915 N. Stiles, Suite 305, Oklahoma 
City, Oklahoma 73105, (405) 521-2450. 

Mr. R. William Linden, Jr., State Court 

. Administrator, Supreme Court of Oregon, 
Supreme Court Building, Salem, Oregon 
97310, (503) 378-6046. 

Mr. Ralph Hunsicker, Administrative Office 
of Pennsylvania Courts, 407 City Towers, 
301 Chestnut Street, Harrisburg, 
Pennsylvania 17101, (717) 783-7322. 

Mr. Matthew J. Smith, State Court 
Administrator, Supreme Court of Rhode 
Island, 250 Benefit Street, Providence, 
Rhode Island 02903, (401) 277-3263 or 277- 
3272. 

Mr. Louis L. Rosen, Director, South Carolina 
Court Administration, Post Office Box 
50447, Columbia, South Carolina 29250, 
(803) 758-2961. 

Honorable George W. Wuest, Chief Justice, 
Supreme Court of South Dakota, 500 East 
Capitol Avenue, Pierre, South Dakota 
57501, (605) 773-4885. 

Mr. Cletus. W. McWilliams, Executive 
Secretary, Supreme Court of Tennessee, 
Supreme Court Building, Room 422, 


Nashville, Tennessee 37219, (615) 741-2687. 


Mr. C. Raymond Judice, Administrative 
Director, Office of Court Administration of 


the Texas Judicial System, Post Office Box 
12066, Austin, Texas 78711, (512) 463-1625. 

Honorable Gordon R. Hall, Chief Justice, 
Supreme Court of Utah, State Capitol 
Building, Room 332, Salt Lake City, Utah 
84114, (801) 533-5285. 

Mr. Thomas J. Lehner, Court Administrator, 
Supreme Court of Vermont, 111 State 
Street, Montpelier, Vermont 05602, (802) 
828-3281. 

Ms. Viola E. Smith, Clerk of the Court/ 
Administrator, Territorial.Court of the 
Virgin Islands, Post Office Box 70, 
Charlotte Amalie, St. Thomas, Virgin 
Islands 00801, (809) 774-6680, ext. 248. 

Mr. Robert N. Baldwin, Executive Secretary, 
Supreme Court of Virginia, Administrative 
Offices, 100 North Ninth Street, 3rd Floor, 
Richmond, Virginia 23219, (804) 786-6455. 

Ms. Mary McQueen, State Court 
Administrator for the Courts, Supreme 
Court of Washington, Highways-Licensing 
Building, 6th Floor, 12th & Washington, 
Olympia, Washington 98504, (206) 753- 
5780. 

Mr. Ted J. Philyaw, Administrative Director 
of the Courts, Administrative Office, 402-E 
State Capitol, Charleston, West Virginia 
25305, (304) 348-0145. 

Mr. J. Denis Moran, Director of State Courts, 
Post Office Box 1688, Madison, Wisconsin 
53701-1688, (608) 266-6828. 

Justice Walter Urbigkit, Supreme Court of 
Wyoming, Supreme Court Building, 
Cheyenne, Wyoming 82002, (307) 777-7571. 

[FR Doc. 89-19581 Filed 8-18-89; 8:45 am] 


BILLING CODE 6820-SC-M 





5 ——————————S OO 


Monday 
August 21, 1989 


Part Ill 


Department of 
Transportation 


Research and Special Programs 
Administration 


49 CFR Part 172 
Hazardous Substances; Final Rule 





34666 


DEPARTMENT OF TRANSPORTATION 


Research and Special Programs 
Administration 


49 CFR Part 172 
[Docket No. HM-145G; Amdt No. 172-117] 
RIN 2137-AA68 


Hazardous Substances 


AGENCY: Research and Special Programs 
Administration (RSPA), Department of 
Transportation (DOT). 

ACTION: Final rule. 


summanry: In this final rule, RSPA is 


amending the Hazardous Materials 
Regulations (HMR) by revising the “List 
of Hazardous Substances and 
Reportable Quantities” which appears 
in the appendix to 49 CFR 172.101. This 
action is necessary to comply with a 
1986 amendment (Pub. L. 99-499) to 
section 306(a) of the Comprehensive 
Environmental Response, Compensation 
and Liability Act (CERCLA) of 1980 
(Pub. L. 96-510). The intended effect of 
this action is to enable carriers of 
hazardous materials to specifically 
identify CERCLA hazardous substances 
and to make the required notification if 
a discharge of a reportable quantity 
occurs. 

EFFECTIVE DATE: This amendment is 
effective October 13, 1989. However, 
immediate compliance with the 
regulations as amended herein is 
authorized. The provisions of 49 CFR 
172.101(j), which allows up te one year 
after a change to the Hazardous 
Materials Table (HMT) to use up stocks 
of preprinted shipping papers and to 
ship packages that were marked prior to 
the change, do not apply to these 
amendments. 

FOR FURTHER INFORMATIGN CONTACT: 
John A. Gale (202) 366-4488, Standards 
Division, or George Cushmac (202) 336- 
4545, Technical Division, Office of 
Hazardous Materials Transportation 
RSPA, 400 7th Street, SW. Washington, 
DC 20590. Questions about hazardous 
substance designations or reportable 
quantities should be directed to the 
Environmental Protection Agency (EPA) 
Call the RCRA/Superfund hotline at 
(800) 424-9346 or in Washington, DC 
(202) 382-3000. 

SUPPLEMENTARY INFORMATION: 


I. Background 


Section 202 of the Superfund 
Amendments and Reauthorization Act 
(SARA; Pub. L. 99-499) of 1986 amended 
section 306(a) of CERCLA by requiring 
the Secretary of Transportation to list 
and regulate hazardous substances, 


listed or designated under section 
101(14) of CERCLA, as hazardous 
materials under the Hazardous 
Materials Transportation Act (MHTA; 
49 App. U.S.C. 1801 et seg.). RSPA 
carries out the rulemaking 
responsibilities of the Secretary of 
Transportation under the HMTA. This 
final rule is necessary to comply with 
section 306(a) of CERCLA as it is 
amended by section 202 of SARA. 

RSPA’s role in regulating hazardous 
substances is directly tied to EPA’s 
ongoing hazardous substances 
responsibility. RSPA has no role in 
determining what is or is not a 
hazardous substance or the appropriate 
reportable quantity (RQ) for materials 
designated as hazardous substances. 
This authority is vested in EPA. 
Therefore, under the CERCLA scheme 
EPA must issue final rules amending the 
list of CERCLA hazardous substances, 
including adjusting RQs, before RSPA 
can amend its list of hazardous 
substances. In the preamble to the final 
rule on this subject issued under Docket 
HM-145F (51 FR 42174; November 21, 
1986), RSPA included the following 
statement: 

It is RSPA’s intention to make changes 
from time to time to the list of hazardous 
substances or their RQs in the Appendix as 
adjustments are made by EPA. 


This document adjust the “List of 
Hazardous Substances and Reportable 
Quantities” based on five final rules 
published by EPA in the past several 
months. On August 14, 1989. EPA 
published two final rules (54 FR 33418 
and 54 FR 33426, respectively) which 
revised the reportable quantities of 193 
hazardous substances (136 were raised 
and 57 were lowered), added four waste 
streams and deleted one material— 
ammonium thiosulfate—from the 
CERCLA list of hazardous substances. 
Because of synonyms, a total of 277 
revisions were made to the CERCLA list 
of hazardous substances and reportable 
quantities. In addition, the entry 
“Kelthane” was changed to “Dicofol”, 
and “1,1,2-Trichloroethane” was added 
to the waste stream F002. The 
quantity of F002-1,1,2-trichloroethane is 
100 pounds. The four waste streams that 
were added to the list were K123, K124, 
K125, and K126. Each of these waste 
streams was assigned an RQ of 10 
pounds. 

On September 13, 1988, and October 
31, 1988, EPA published three final rules 
(53 FR 35412, 53 FR 43878, and 53 FR 
43881, respectively), which amended the 
list of CERCLA hazardous substances. 
The final rule EPA published on 
September 13, 1988, added the following 
six waste streams to the CERCLA list of 
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hazardous substances: K064; K065; K066; 
Kos88; K090; and K091. Each of these 
waste streams was assigned an RQ of 
one pound (0.454 kg). The final rules 
EPA published on October 31, 1988, 
removed “iron dextran”, “ferric 
dextran” and “strontium sulfide” from 
the CERCLA list of hazardous 
substances. 

* To keep its “List of Hazardous 
Substances and Reportable Quantities” 
consistent with EPA's list of CERCLA 
hazardous substances and reportable 
quantities, RSPA is amending the HMR 
in accordance with the five EPA final 
rules previously discussed. In addition, 
RSPA is making three nonsubstantive 
editorial changes to its “List of 
Hazardous Substances and Reportable 
Quantities”. RSPA has added names to 
the “List of Hazardous Substances and 
Reportable Quantities”, found in the 
appendix to § 172.101, because they are 
synonyms of specific hazardous 
substances and the names appear in the 
HMT as proper shipping names. RSPA is 
revising the RQ of four of these names 
because the RQ of their corresponding 
sysnonym has been revised. These four 
synonyms are as follows: (1) Ammonium 
dichromate; (2) dimethylhydrazine, 
unsymmetrical; (3) potassium 
dichromate; and (4) sodium dichromate. 
Second, RSPA is adding “Cumene 
hydroperoxide”, “Nitrogen peroxide” 
and “Nitrogen tetroxide”, with the 
footnote “@” and corresponding RQs of 
10 pounds, to the list of hazardous 
substances. Cumene hydroperoxide is a 
synonym for the hazardous substances 
“Alpha, alpha-Dimethylbenzyl- 
hydroperoxide” and “Hydroperoxide, 1- 
methyl-1-phenylethyl” and appears in 
the HMT as a proper shipping name. 
Nitrogen peroxide and Nitrogen 
tetroxide are both synonyms for the 
hazardous substances “Nitrogen 
dioxide” and “Nitrogen(IV) oxide” and 
appear in the HMT as proper shipping 
names. Third, the footnote “*" is added 
to the entry “Sulfuric acid” because 
Sulfuric acid appears in the HMT as a 
proper shipping name. 

The regulatory action in this final rule 
is mandated by statute, and for this 
reason, RSPA is not affording persons 
affected by this rule the relief afforded 
by § 172.101(j) which allows up to one 
year after a change to the HMT to use 
up stocks of preprinted shipping papers 
and to ship packages that were marked 
prior to the change. 

Because this rulemaking is making 
numerous modifications to the “List of 
Hazardous Substances and Reportable 
Quantities” found in the appendix to 
$ 172.101 RSPA is reprinting it in its 
entirety. Changes to specific entries not 
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identified in the foregoing discussion are 


RQs of which increased from 1 to 10 

pounds: 

Amitrole 

Azirino(2’,3’:3,4)pyrrolo[1,2-a)indole-4,7- 
dione,6-amino-8- 
[(aminocarbonyl)}oxy)methy!]-1,1a,2,8,8a, 
8b-hexa thoxy-5-methy! 

Benz[jjaceanthrytene, 1,2,-ditrydro-3-methy/- 

Benz[ajanthracene 

1,2,-Benzanthracene 

Benzenamine, N,N-dimethy]-4-phenylazo- 

Benzenamine, 4,4’-methylenebis{2-chloro- 

Benzene, hexachloro- 

Benzene, 1,2-methylenedioxy-4-propyl- 

Benzene, {trichloromethy])- 

Benzeneacetic acid, 4-chioro-alpha-(4- 
chloropheny]}-alpha-hydroxy-, ethyl ester 

Benzo [aj anthracene 

Benzotrichloride 


Alpha-BHC 

2,2'-Bioxirane 

(1,1'-Biphenyl}-4,4’-diamine, 3,3’-dimethoxy- 
(1,1 ‘-Bipheny})-4,4’-diamine, 3,3’-dimethyl 


Chlorambucil 


1,3-Cyclopentadiene, 1,2,3,4,5,5-hexachloro- 
id 


Diaminotoluene 
1,2:7,8-Dibenzopyrene 
Dibenz{[a,i]pyrene 
Dichloroethy] ether 
1,2:3,4-Diepoxybutane 
N,N’-Diethylhydrazine 
Dihydrosafrole 
3,3'-Dimethox 
Dimethylaminoazobenzene 
3,3’-Dimethylbenzidine 
1 1-Dimethylhydrazine 


ethyinitrosamine 


1,2-Diphenythydrazine 
Di-N-propylnitrosamine 

Ethane, 1,1’-Oxybis{2-chioro- 
Ethane, pentachloro- 
Ethanethioamide 

Ethenamine, N-methy!-N-nitroso- 
Ethyl 4,4’-dichlorobenzilate 


Glycidylaldehyde 
Guanidine, N-nitroso-N-methyl-N'-nitro- 
Hexachlorobenzene 


Hexachlorocyclopentadiene 
Hydrazine, 1,2-diethyi- 
di 


4,4’-Methylenebis(2-chioroaniline) 
N-MethyI-N’-nitro-N-nitrosoguanidine 
Methyl thiouracil 

Mitomycin C 


5,12-Naphthacenedione, (8S-cis)-8-acetyl-10- 
[3-amino-2,3,6-trideoxy-alpha-L-lyxo- 
hexopyranosy])oxy]-7,8,9,10-tetrahydro- 
6,8,11-trihydroxy-1-methoxy- 

2,7-Naphthalenedisulfonic acid, 3,3'-{(3,3'- 
L{1,1°-bipheny!)-4,4’-diy}j- 

bis(azo)}bis(5-amino-4-hydroxy}- 
tetrasodium salt 

Nickel carbonyl 

Nickel cyanide 

Nickel(II) cyanide 

Nickel tetracarbonyl 

2-Nitropropane 

N-Nitrosodi-n-butylamine 

N-Nitrosodimethylamine 

N-Nitrosodi-n-propylamine 

N-Nitrosomethylvinylamine 

N-Nitrosopiperidine 

1,2-Oxathiolane, 2,2-dioxide 

2H-1,3,2-Oxazaphosphorine, 2-[bis(2- 
chloroethyl)amino] tetrahydro-2-oxide 

Oxirane 

Parathion 

Pentachiorcethane 

Phosphorothioic acid, 0,0-diethyl O-{p- 
nitrophenyl) ester 

1-Propanal, 2,3-epoxy- 

Propane, 2-nitro- 

1,3-Propane sultone 

1 Se 2, coe ena re (3:1) 


Pyridine, he 

4(1H)-Pyrimidinone, 2-dingdae Oqnctigh 3: 
thioxo- 

Selenium disulfide 

Sulfur selenide 

Sulfuric acid, dimethy] ester 

Thioacetamide 

Thiourea 

Toluenediamine 

1H-1,2,4:Triazol-3-amine 

Tris(2,3-dibromopropyl) phosphate 

Trypan blue 

Unlisted Hazardous Wastes Characteristic of 
EP Toxicity Cadmium D006 

Uracil, 5-[bis(2-chioroethy])amino}- 

Uracil mustard 

Waste Streams: 

F001 

F002 

F006 

Forg 

K004 

K006 

K087 

K008 

Koog 

Ko10 

K011 

K013 

K015 


K@25 
K027 


KO033 

B. Those hazardous substances the 
RQs of which increased from 1 to 100 
pounds: 
Acetamide, N-(4-ethoxypheny])- 
2-Amino-1-methyl 
4-Amino-1-methy]l benzene 
Auramine 


Benzenamine, 4-chlero-2-methy}-, 
hydrochloride 


BEST COPY AVAILABLE 


Benzenamine, 2-methyl-, hydrochloride 

Benzenamine, 2-methy]-5-nitno- 

Benzene, 1,2-methylenedioxy-4-ally]- 

Benzene, 1,2-thethylenedioxy-4-propenyl- 

Benzene, pentachloronitro- 

1,2-Benzenedicarboxylic acid, [bis(2- 
ethylhexyl)] ester 

1,2-Benzisothiazolin-3-one, 1,1-dioxide, and 
salts 

1,2-Benzphenanthrene 

Bis(2-ethylhexyl)phthalate 

Carbamic acid, ethy] ester 

Chlornaphazine 

4-Chloro-o-toluidine, hydrochloride 

Chrysene 

Diallate 

§-(2,3-Dichloroallyl) 
diisopropylthiocarbamate 

1,4-Diethylene dioxide 

14-Dioxane 

Ethane, 1,1,1,2,2,2-hexachloro- 

Ethane, 1,1,1,2-tetrachloro- 

Ethane, 1,1,2,2,-tetrachloro- 

Ethane, 1,1,2-trichloro- —_. 

Ethene, 1,1,2,2,-tetrachloro- 

Ethyl carbamate (urethan) 

Hexachloroethane 

Indeno[1,2,3-cd]pyrene 

Isosafrole 

Lead subacetate 

Methane, chloro- 

Methane, iodo- 

Methy! chloride 

Methyl iodide 

1-Naphthylamine 

alpha-Naphthylamine 

2-Naphthylamine, N,N-bis{2-chloroethyl)- 

Nickel 

5-Nitro-o-toluidine 

Pentachloronitrobenzene 

Perchloroethylene 

Phenacetin 

1,10-{1,2-Phenylene]pyrene 

Safrole 

Saccharin and salts 

1,1,1,2-Tetrachloroethane 

1,1,2,2-Tetrachloroethane 

Tetrachloroethene 

Tetrachloroethylene 

O-Toluidine 

P-Toluidine 

O-Toluidine hydrochloride 

1,1,2 Trichloroethane 

F001-Tetrachloroethylene 

F002-Tetrachloroethylene 

Ko95 

K096 


C. Those hazardous substances the 
RQs of which increased from 1 to 1000 
pounds: 


2-Ethoxyethanol 
Ethylene glycol monoethy! ether 


D. Those hazardous substances the 
ROs of which increased from 1 to 5000 
pounds: 

Acetaldehyde, trichloro- 
Benzo{K]fluoranthene 


Chloral 
Chromium 


E. Those hazardous substances the 
RQs of which increased from 10 to 100 
pounds: 





Acrylonitrile 
2-Propenenitrile 


F. Those hazardous substances the 
RQs of which decreased from 5000 to 1 
pound: 


Arsenic disulfide 
Arsenic(III) oxide 
Arsenic({V) oxide 
Arsenic pentoxide 
Arsenic trichloride 
Arsenic trioxide 
Arsenic trisulfide 
Beryllium chloride 
Beryllium fluoride 
Beryllium nitrate 
Lead arsenate 


G. Those hazardous substances the 
RQs of which decreased fom 5000 to 10 
pounds: 


Carbon tetrachloride 
Chloroform 

Methane, tetrachloro- 
Methane, trichloro- 
F001-Carbon tetrachloride 


H. Those hazardous substances the 
RQs of which decreased from 5000 to 
100 pounds: 


1,2-Dichloroethane 
1,1-Dichloroethylene 
Ethane, 1,2-dichloro- 
Ethene, 1,1-dichloro- 
Ethylene dichloride 
Nickel ammonium sulfate 
Nickel chloride 

Nickel nitrate 

Nickel sulfate 
Vinylidene chloride 


I. Those hazardous substances the 
RQs of which decreased from 1000 to 1 
pound: 


Calcium arsenate 
Calcium arsenite 
Ethane, 1,2-dibromo- 
Ethylene dibromide 
Potassium arsenate 
Potassium arsenite 
Sodium arsenate 
Sodium arsenite 


J. Those hazardous substances the 
RQs of which decreased from 1000 to 10 
pounds: 


Ammonium bichromate 
Ammonium chromate 
Ammonium dichromate 
Benzene 

Benzene, 1-methyl-2,4-dinitro- 
Calcium chromate 
Chromic acid 

Chromic acid, calcium salt 
2,4-Dinitrotoluene 
Dinitrotoluene 
Formaldehyde 

Lithium chromate 
Methylene oxide 

Nickel hydroxide 
Potassium bichromate 
Potassium chromate 
Potassium dichromate 
Sodium bichromate 


Sodium chromate 
Sodium dichromate 
Strontium chromate 


K. Those hazardous substances the 
RQs of which decreased from 1000 to 
100 pounds: 

Benzene, 1-methyl-2,6-dinitro- 
1-Chloro-2, 3-epoxypropane 
2,6-Dinitrotoluene 
Epichlorobydrin 

Oxirane, 2-(chloromethy])- 
Trichloroethene 
Trichloroethylene 
F001-Trichloroethylene 
F002-Trichloroethylene 


L. Those hazardous substances the 
RQs of which decreased from 100 to 1 
pound: 


Cupric acetoarsenite 


M. Those hazardous substances the 
RQs of which decreased from 100 to 10 
pounds: 


Cadmium acetate 
Cadmium bromide 
Cadmium chloride 


N. Those hazardous substances the 
RQs of which decreased from 10 to 1 
pound: 

Aroclor 1016 
Aroclor 1221 
Aroclor 1232 
Aroclor 1242 
Aroclor 1248 
Aroclor 1254 
Aroclor 1260 
POLYCHLORINATED BIPHENYLS (PCB's) 


Administrative Notices 


In accordance with the Administrative 
Procedure Act, 5 U.S.C. 553, RSPA has 
determined that a notice of proposed 
rulemaking and an opportunity for 
public comment and review are 
impracticable and unnecessary. SARA 
mandated that the Department of 
Transportation regulate, as hazardous 
materials under 49 CFR parts 171-179, 
those hazardous substances designated 
under CERCLA. EPA is the sole agency 
authorized to designate hazardous 
substances and their reportable 
quantities. Therefore, public comment 
and review are unnecessary because: (1) 
The public was afforded time to 
comment when EPA published its notice 
of proposed rulemaking concerning that 
agency’s change in the subject RQs; and 
(2) RSPA does not have the authority to 
designate hazardous substances or 
determine their reportable quantities. 

RSPA has determined that this 
rulemaking: (1) Is not a “major rule” 
under Executive Order 12291; (2) is not 
“significant” under DOT's regulatory 
policies and procedures (44 FR 11034); 
(3) will not affect not-for-profit 
enterprises or small governmental 
jurisdictions; (4) does not require an 
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environmental impact statement under 
the National Environmental Policy Act 
(42 U.S.C. 4321 et seq.); and (5) does not 
require the preparation of a regulatory 
evaluation. 

Based on limited information 
concerning the size and nature of 
entities likely to be affected, I certify 
that this regulation will not have a 
significant impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 

This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612, and it has been determined that 
this final rule does not have sufficient 
federalism implications to warrant the 
preparation of a Federal Assessment. 


List of Subjects in 49 CFR 172 


Hazardous materials transportation, 
Hazardous substances. 

In consideration of the foregoing, part 
172 of title 49, Code of Federal 
Regulations is amended as follows: 


PART 172—HAZARDOUS MATERIALS 
TABLE AND HAZARDOUS MATERIALS 
COMMUNICATIONS REGULATIONS 


1. The authority citation for part 172 
continues to read as follows: 
Authority: 49 U.S.C. 1803, 1804, 1805, and 
1808; Pub. L. 99-499 and 49 CFR part 1, unless 
otherwise noted. 


2. The appendix to § 172.101, entitled 
“List of Hazardous Substances and 
Reportable Quantities”, is revised to 
read as follows: 


Appendix to § 172.101—List of 
Hazardous Substances and Reportable 
Quantities 

1. This appendix lists materials and 
their corresponding reportable 
quantities (RQs) which are listed or 
designated as “hazardous substances” 
under section 101(14) of the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act (CERCLA; Pub. L. 96-510). A 
material in this list is regulated as a 
hazardous material and a hazardous 
substance under this subchapter if it 
meets the definition of a hazardous 
substance in § 171.8 of this subchapter. 

2. Column 1 of the list, entitled 
“Hazardous substance”, contains the 
names of hazardous substances. 
Elements and compounds are listed first 
in alphabetical sequence. Following the 
listing of elements and compounds is a 
listing of waste streams. These waste 
streams appear on the list in numerical 
sequence and are referenced by the 
appropriate “F” or “K” numbers. 
Column 2 of the list, entitled 
“Synonyms”, contains the names of 
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synonyms for certain elements and contains the reportable quantity (RQ), in 4. A series of notes are used 
compounds listed in Column 1. No | - pounds and kilograms; for each throughout the list to provide additional 
synonyms are listed for waste streams. hazardous substance listedin Column1. information concerning certain 
Synonyms are. useful i in identifying | 3: The procedure for selecting a proper hazardous substances. These notes are 
hazardous substances and in identifying shipping name for a hazardous explained at the end of the list. 


proper shipping names. Column 3ofthe — substance is set forth in § 172.101(c)(9). 
list, entitled “Reportable quantity (RQ)’’, 


LIST OF HAZARDOUS SUBSTANCES AND REPORTABLE QUANTITIES 


Ethanone, 1 1-phenyl-.............. 
..| Acetamide, N-fluoren-2-yl- 


p-Toluidine : 
a Isoxazolone, 5-(aminomethy))- .. 


4-Pyridinamine.. 
..| 1H-1,2,4-Triazol-3-amine.. 


5000 (2270) 
5000 (2270) 
10 (4:54) 
100 (45.4) 
5000 (2270) 
5000 (2270) 
5000 (2270) 
5000 (2270) 
10 (4.54) 
5000 (2270) 
10 (4.54) 


..| Phenol, 2,4,6-trinitzo-, ammonium salt .. 
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List OF HAZARDOUS SUBSTANCES AND REPORTABLE QUANTITIES—Continued 


5000 (2270) 

5000 (2270) 

5000 (2270) 

1000 (454) 

100 (45.4) 

1000 (454) 

1000 (454) 

1000 (454) 

4 1000 (454) 

..| POLYCHLORINATED BIPHENYLS (PCBs).... J 1 (0.454) 
.| POLYCHLORINATED BIPHENYLS (PCBs)... 24 1 (0.454) 
| POLYCHLORINATED BIPHENYLS (PCBs)... 5 4 (0.454) 
..| POLYCHLORINATED BIPHENYLS (PCBs)... wi 1 (0.454) 
POLYCHLORINATED BIPHENYLS (PCBs)... 9 1 (0.454) 

| POLYCHLORINATED BIPHENYLS (PCBs)... e 1 (0.454) 
..| POLYCHLORINATED BIPHENYLS (PCBs)... ‘ 1 (0.454) 
4 1 (0.454) 

1 (0.454) 

a 1 (0.454) 

Arsenic trioxide J 1 (0.454) 
usw} Arsenic pentoxide *.. a 1 (0.454) 
..| Arsenic(V) oxide... a 1 (0.454) 
aj 1 (0.454) 

..| Arsenic(Iil) oxide.... 4 4 (0.454) 
a 1 (0.454) 

1 (0.454) 

1 (0.454) 

100 (45.4) 

1 (0.454) 

1 (0.454) 

1 (0.454) 


5s as thylenimine i x eee 
Azirino(2’,3’:3,4)pyrrolo(1,2-a)indole-4,7-dione,6- i 10 (4.54) 
[((aminocarbonyljoxy) methyl]-1,1a,2,8,8a, Oe 


oxy- 
Barium cyanide 10 (4.54) 
co 10 (4.54) 
100 (45.4) 
400 (45.4) 
5000 (2270) 
10 (4.54) 


10 (4.54) 


1 (0.454) 
5000 (2270) 
100 (45.4) 
1000 (454) 
100 (45.4) 
10 (4.54) 

10 (4.54) 
100 (45.4) 
100 (45.4) 
5000 (2270) 
10 (4.54) 
100 (45.4) 
100 (45.4) 
100 (45.4) 
100 (45.4) 


100 (45.4) 
100 (45.4) 
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List OF HAZARDOUS SUBSTANCES AND REPORTABLE QUANTITIES—Continued 


Reportable 
Quantity (RQ) 
Pounds 
(Kilograms) 


1000 (454) 
1000 (454) 
1000 (454) 
10 (4.54) 
100 (45.4) 
100 (45.4) 
100 (45.4) 
10 (4.54) 
5000 (2270) 
1000 (454) 
10 (4.54) 
100 (45.4) 
5000 (2270) 
10 (4.54) 

10 (4.54) 


acid, 4-chloro-alpha-(4-chiorophenyl)-alpha-hydroxy-, 4 i 10 (4.54) 
ethyl ester. 


1,2-Benzenedicarboxylic acid anhydride ¢ Phthalic anhydride 5000 (2270) 
1,2-Benzenedicarboxylic acid, ae ester... ial asd 100 (45.4) 
1,2-Benzenedicarboxylic acid, dibutyl es' Di-n-buty! phthalate cal 10 (4.54) 


1000(454) 
5000 (2270) 
5000 (2270) 
5000 (2270) 

1000 (454) 

100 (45.4) 

100 (45.4) 

100 (45.4) 


1 (0.454) 
100 (45.4) 
10 (4.54) 


1 (0.454) 
5000 (2270) 
100 (45.4) 
5000 (2270) 
5000 (2270) 
5000 (2270) 
1 (0.454) 
1 (0.454) 
10 (4.54) 
10 (4.54) 
1000 (454) 
100 (45.4) 
100 (45.4) 
10 (4.54) 
1 (0.454) 
10 (4.54) 

1 (0.454) - 
1 (0.454) 
10 (4.54) 
1 (0.454) 
1 (0.454) 
1 (0.454) 


10 (4.54) 
1 (0.454) 
1 (0.454) 
10 (4.54) 
10 (4.54) 
1000 (454) 
10 (4.54) 


1000 (454) 

1 (0.454) 

10 (4.54) 

100 (45.4) 

1000 (454) 

1000 a 

a Methane, tri F ectonk . 100 (45.4) 

« Sromophor ‘phenyl ether... i slpendedcatansteineaplignaion , 1-bromo-4-phenoxy- ga _ 100 (45.4) 
eepetaiiendeltias cieecnigtaaDaias 9 i i as 100 (45.4) 

1 13 Bunsdione 1 123, 4 \4-hexachloro- cctanosibe .., Hexachlorobutadiene * | ~ * 1 (0.454) 
1-Butanamine, N-butyi-N-nitroso- i 10 (4.54) 





34672 Federal Register / Vol. 54, No. 160 / Monday, August 21, 1989 / Rules and Regulations 


List OF HAZARDOUS SUBSTANCES AND REPORTABLE QUANTITIES—Continued 


Butanoic acid, 4-[bis(2-chioroethyl)amino ]benzene- 
-Butanol 


Calcium dodecylbenzene sulfonate... 
Caicium hypochiorite * 


Carbamic acid, ethyl ester 

Carbamic acid, methyinitroso-, ethy! ester 
Carbamide, N-ethyi-N-nitroso- 
Carbamide, N-methyl-N-nitroso- . 
Carbamide, thio- 


10 (4.54) 
100 (45.4) 

1 (0.454) 
5000 (2270) 


100 (45.4) 
10 (4.54) 


5000 (2270) 


1 (0.454) 
10 (4.54) 
10 (4.54) 
10 (4.54) 
10 (4.54) 
1 (0.454) 
1 (0.454) 
10 (4.54) 
10 (4.54) 
10 (4.54) 

1000 (454) 
10 (4.54) 
1 (0.454) 
10 (4.54) 
100 (45.4) 
1 (0.454) 
1 (0.454) 
1 (0.454) 
10 (4.54) 
1000 (454) 
1 (0.454) 

- 100 (45.4) 

10 (4.54) 
100 (45.4) 
100 (45.4) 
100 (45.4) 
1000 (454) 


1000 (454) 
10 (4.54) 
10 (4.54) 

1000 (454) 


) 
10 (4.54) 
1 (0.454) 


1 (0.454) 


10 (4.54) 

10 (4.54) 
100 (45.4) 
1000 (454) 
1000 (454) 
100 (45.4) 
5000 (2270) 


5000 (2270) 


100 (45.4) 
100 (45.4) 


100 (45.4) 
1000 (454) 
10 (4.54) 
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List OF HAZARDOUS SUBSTANCES AND REPORTABLE QUANTITIES—Continued 


34673 


1 (0.454) 

1 (0.454) 
50¢0 (2270) 
5000 (2270) 
100 (45.4) 
100 (45.4) 


5000 (2270) 
100 (45.4) 
1000 (454) 
1000 (454) 
100 (45.4) 

1 (0.454) 
1000 (454) 
10 (4.54) 

10 (4.54) 
1000 (454) 
5000 (2270) 
1000 (454) 
100 (45.4) 
1000 (454) 
1000 (454) 
1000 (454) 
1 (0.454) 
5000 (2270) 
10 (4.54) 

10 (4.54) 

1 (0.454) 
1000 (454) 


1000 (454) 


4) 
5000 (2270) 
10 (4.54) 


100 (45.4) 
1 (0.454) 
10 (4.54) 

100 (45.4) 

100 (45.4) 
10 (4.54) 

100 (45.4) 

100 (45.4) 
10 (4.54) 

100 (45.4) 

1000 (454) 
10 (4.54) 
10 (4.54) 

1000 (454) 

5000 (2270) 
10 (4.54) 
10 (4.54) 


100 (45.4) 
100 (45.4) 
100 (45.4) 
10 (4.54) 
1 (0.454) 


1 (0.454) 
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List OF HAZARDOUS SUBSTANCES AND REPORTABLE QUANTITIES—Continued 


Hazardous Substance 


Decachiorooctahydro-1,3,4-metheno-2H-cyclobuta[c,d]-pentalen-2-one 
I ait sas oneal dacapeysitiicetesionsesetabiggalth eaten iealaiaeocaeidaliaeee i 


SI IIIIIOIDY <-...sstctticacenspaseiosenedenssiictetiliamnniitengeecieeccsbinsetil —— 
eG a cicccscscceinickecithasemressreanhitttbeiennneneinnnettinnge ancuiagil 
Dibenzofa,hlanthracene 


Saati diisopropylithiocarbamate 
3,5-Dichloro-N-(1,1-dimethy!- Kien 
Dichlorobenzene (mixed) .........-..-cccecssssecseereeseseeeesees 
1,2-Dichlorobenzene 


1,3-Dichlorobenzene 


Dichlorodiphenyi trichioroethane * 

1,1-Dichioroethane 

NI Sa suiincannccsonesisnstinntinilstiatnipaskoonams Subtle cainnisbeosaianbieien eS 
1,1-Dichloroethylene 

1 2-trans-Dichloroethylene 


1,1-Dichloropropane.. 
1,3-Dichioropropane . 


10 (4.54) 


~.1000 (454) 
100 (45.4) 

1 (0.454) 
100 (45.4) 
5000 (2270) 
100 (45.4) 
100 (45.4) 
100 (45.4) 
100 (45.4) 
100 (45.4) 
100 (45.4) 
100 (45.4) 

1 (0.454) 
5000 (2270) 
1 (0.454) 
§000 (2270) 
1 (0.454) 

1 (0.454) 
1000 (454) 
100 (45.4) 
100 (45.4) 


1000 (454) 
10 (4.54) 


100 (45.4) 
100 (45.4) 
100 (45.4) 


1 (0.454) 


1000 (454) 
100 (45.4) 
100 (45.4) 


100 (45.4) 
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List OF HAZARDOUS SUBSTANCES AND REPORTABLE QUANTITIES~-Continued 


Reportable 
Quantity (RQ) 
Pounds 
(Kilograms) 


Hazardous Substance 


10 (4.54) 
1,2,3,4,10,10-Hexachioro-6,7-epoxy-1,4,4a,5,6,7,8,8a-octahydro- 1 (0.454) 
endo,exo-1,4: 


10 (4.54) 

100 (45.4) 

1 (0.454) 

100 (45.4) 

1 (0.454) 

10 (4.54) 

Phosphoric acid, diethy! p-nitropheny! ester 100 (45.4) 
i id, di ed 1000(454) 
Phosphorothioic acid, O,O-diethy! O-pyrazinyl ester... om 100 (45.4) 
44 peat are alpha,aipha'-diethyi- ei 1 (0.454) 
Maleic hydrazide = 5000 (2270) 

..| Benzene, 1,2-methylenedioxy-4-propyl- 10 (4.54) 
Phosphorofiuoridic acid, bis(1-methylethy!) 100 (45.4) 
nee acid, O,O-dimethy! S-[2(methyia: 10 (4.54) 


(a1 {-cishon®-as' -diamine,3,3’-dimethoxy-... 10 (4.54) 

..1+-.| Methanamine, N-methyl- 1000 (454) 
..| Benzenamine, N,N-dimethyl-4-phenyiazo-.. ba 10 (4.54) 

= i a 1 (0.454) 
10 (4.54) 

10 (4.54) 


100 (45.4) 


1 (0.454) 
10 (4.54) 


1 (0.454) 
10 (4.54) 


100 (45.4) 
10 (4.54) 


100 (45.4) 


..| Phenol, 2,4-dinitro-6-methy!-, and salts . = - 
..| Phenol, 2-cyclohexy!-4,6-dinitro- = 100 (45.4) 
sat 10 (4.54) 


10 (4.54) 
10 (4.54) 


...j Benzene, 1-methyl-2,4-dinitro- ... ae 10 (4.54) 
..| Benzene, 1-methyl-2,6-dinitro- si 100 (45.4) 
Phenol, 2,4-dinitro-6-(1-methyipropyl)- a 
1,2-Benzenedicarboxylic acid, di-n-octyl ester... 


: ve oro eee 
a Wnenadiontan 


..| 5-Norbornene-2,3-dimethanol,1,4,5,6,7,7-hexachloro,cyclic sulfite . 


..| 7-Oxabicyclo[2.2.1 ]heptane-2,3-dicarboxylic acid 
1,2,3,4,10,10-Hexachioro-6,7-epoxy-1,4,4a,5,6,7,8,8a-octahydro- 
endo,endo-1,4:5,8-dimethanonaphthalene. 


1-Chloro-2,3-epoxypropane.... . 100 (45.4) 
Oxirane, 2-(chioromethy/)- 
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List OF HAZARDOUS SUBSTANCES AND REPORTABLE QUANTITIES—Continued 


Reportable 
(Kilograms) 


1000 (454) 
1000 (454) 
5000 (2270) 
1 (0.454) 

1 (0.454) 
1000 (454) 


100 (45.4) 


Ethane, 1,1,1,2,2,2-hexachioro- Hexachioroethane a 100 (45.4) 


Ethane, 1,1 a ee Ba ies a 1000 (454) 
‘i eid ‘thy! ether * = ian 100 (45.4) 


10 (4.54) 


10 (4.54) 
100 (45.4) 
100 (45.4) 
100 (45.4) 
1 (0.454) 
5000 (2270) 
5000 (2270) 
10 (4.54) 

1 (0.454) 

5000 (2270) 
5000 (2270) 

10 (4.54) 

1 (0.454) 
1000 (454) 
100. (45.4) 


100 (45.4) 


1000 (454) 
10 (4.54) 
1000 (454) 
5000 (2270) 
1000 (454) 
1000 (454) 


Ethyl carbamate (Urethan) . _ i ‘ J 100 (45.4) 
Ethyl chloride @..... "| Chioroethane..... 100 (45.4) 
Ethyi cyanide Propanenitrile 10 (4.54) 


Ethyl 4,4’-dichlorobenzilate 10 (4.54) 
iat 1 (0.454) 
Ethylene dichloride * 100 (45.4) 


Ethylene glycol monoethyl ether * 1000 (454) 
..| Oxirane. ‘ a 10 (4.54) 

Ethylenebis(dithiocarbamic acid) ad i ithi ol 5000 (2270) 
Ethylenediamine * 5000 (2270) 
Ethylenediamine tetraacetic acid (EDTA).. ni ia 5000 (2270) 
<4 i id 10 (4.54) 

1 (0.454) 

100 (45.4) 

1000 (454) 


1000 (454) 
1 (0.454) 
5000 (2270) 


1000 (454) 


1000 (454) 
1000 (454) 
1000 (454) 
100 (45.4) 
1000 (454) 
1000 (454) 
1000 (454) 
100 (45.4) 
1000 (454) 
100 (45.4) 
5000 (2270) 
10 (4.54) 
100 (45.4) 
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List OF HAZARDOUS SUBSTANCES AND REPORTABLE QUANTITIES—Continued 


Hexachlorocyclopentadiene 

1,2,3,4,10,10-Hexachioro-6,7-epoxy-1,4,4a,5,6,7,8,8a-octahydro- 
endo,endo-1,4:5, 

1,2,3,4,10,10-Hexachloro-6,7-epoxy-1 Ata; 6,7,8,8a-octahydro- 
endo,exo-1,4:5 .8-dimethanonaphthalene: 


1,2;3,4,10,10-Hexachioro-1,4,4a,5,8,8a-hexahydro-1,4,5,8-endo,endo- 


dimethanonaphthalene. 
1,2,3,4,10-10-Hexachioro-1,4,4a,5,8,8a-hexahydro-1,4:5,8-endo,exo- 
‘dimethanonaphthalene. 


a] -ncacecacecscacccnccccacacsess toners acssscecscncerecerscocsscoscssresee sees: 


Benzene, hexachioro- ... 

1,3-Butadiene, 1,1,2,3,4 “A-hexachloro- .. 
GI i ennertcrscietenrwitisinsinctnceiitci 
Lindane * 


1,3-Oyclopentadiene, 1,2,3,4,5,5-hexachioro-... 
I Secale aonicktaniieaersitioadalasiegseiioaigahdpabiarenitisiniecetlevcomtoealial 


Ethane, 1,1,1,2,2,2-hexachloro- .........-...0.+-+ ed 
1,2, 3, 4,10,10-Hexachioro-1,4,4a,5,8. 'Ba-hexahydro-1, 4, 5, 'B-endo, fendo- 


anes enscacecasscecsesescecasscsoes scacececececsnsccecssscssecesereneceesseceses ees: 


Benzene, “4,2-methylenedioxy-4-propeny..... 


| Decachlorooctahydro-1,3 ‘-metheno-2H-cyclobutalc d1-pentalen-2-one .... 


40 (4.54) 
1 (0.454) 


4 (0.454) 


100 (45.4) 
1 (0.454) 


1 (0.454) 
1 (0.454) 


100 (45.4) 
1000 (454) 
100 (45.4) 
1 (0.454) 
10 (4.54) 
10 (4.54) 


1 (0.454) 
10 (4.54) 
10 (4.54) 
100 (45.4) 
5000 (2270) 
10 (4.54) 
100 (45.4) 
10 (4.54) 
100 (45.4) 
100 (45.4) 
100 (45.4) 


10 (4.54) 
100 (45.4) 


4 (0.454) 

10 (4.54) 
100 (45.4) 
5000 (2270) 
1 (0.454) 
5000 (2270) 
100 (45.4) 
1000 (454) 
100 (45.4) 
1000 (454) 
1 (0.454) 

10 (4.54) 

1 (0.454) 
5000 (2270) 
1 (0.454) 
100 (45.4) 
100 (45.4) 
100 (45.4) 
100 (45.4) 
100 (45.4) 
1. (0.454) 
5000 (2270) 
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List OF HAZARDOUS SUBSTANCES AND REPORTABLE QUANTITIES—Continued 


..| Alanine, ip bath chloncetytaminciphony. L-.. 


Methyl alcohol * 
..| Pyridine, 2-[(2-(dimethylamino)ethyl)-2-thenylamino]-. 
...| Acetimidic acid, N-[(methyicarbamoyl)oxy ]thio-, methyl ester. 
...| Ethane, 1,1,1 rile 22 balpmotnonphoy 
:.| Methanol * 


Reportable 
Quantity (RQ) 
(Kilograms) 


100 (45.4) 
100 (45.4) 
5000 (2270) 
100 (45.4) 

1 (0.454) 


10 (4.54) 
100 (45.4) 
5000 (2270) 
5000 (2270) 
5000 (2270) 
1000 (454) 
1 (0.454) 
10 (4.54) 

1 (0.454) 
10 (4.54) 

10 (4.54) 

10 (4.54) 

10 (4.54) 

1 (0.454) 
100 (45.4) 
10 (4.54) 
1000 (454) 
1000 (454) 
1000 (454) 
100 (45.4) 


1 (0.454) 


1000 (454) 
1000 (454) 
5000 (2270) 
100 (45.4) 

1 (0.454) 
10 (4.54) 

10 (4.54) 
100 (45.4) 
10 (4.54) 
5000 (2270) 
100 (45.4) 


1 (0.454) 
100 (45.4) 


5000 (2270) 
1 (0.454) 


4 (0.454) 
5000 (2270) 
5000 (2270) 

100 (45.4) 

1 (0.454) 

5000 (2270) 
100 (45.4) 

1 (0.454) 
1000 (454) 
100 (45.4) 
100 (45.4) 


1000 (454) 


1000 (454) 
1000 (454) 


1 (0.454) 


10 (4.54) 
10 (4.64) 
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Reportable 
Quantity (RQ) 
me 
(Kilograms) 


5000 (2270) 
1 (0.454) 
10 (4.54) 


100 (45.4) 


1000 (454) 

10 (4.54) 

100 (45.4) 

5000 (2270) 

10 (4.54) 

10 (4.54) 

1000 (454) 

Azirino(2’,3":3. “Aypyrrolo(’ ,2-a)indole-4,7-dione,6-amino-8- 10 (4.54) 
[((aminocarbonyl)oxy) methyt]-1,1a,2,8,8a,8b-hexahydro-8a-methoxy- 

thy!-. 


100 (45.4) 
100 (45.4) 
10 (4.54) 
. lone, (8S-cis)-8-acetyl-10-[3-amino-2,3,6-trideoxy- | Daunomycin 10 (4.54) 
alpha-L-lyxo-hexopyranosyl) oxy]-7,8,9,10-tetrahydro-6,8, 1 1 -trihy- 


100 (45.4) 
5000 (2270) 


4 5000 (2270) 
2 Tineke acid, 3,3’-[(3,3’- dimethy/-(|,1'-biphenyl)-4,4’- 10 (4.54) 
a tetrasodium salt. ne 


5000 (2270) 

100 (45.4) 

1 (0.454) 

100 (45.4) 

1 (0.454) 

100 (45.4) 

100 (45.4) 

100 (45.4) 

100 (45.4) 

10 (4.54) 

100 (45.4) 

10 (4.54) 

10 (4.54) 

10 (4.54) 

100 (45.4) 

100 (45.4) 

10 (4.54) 

100 (45.4) 

1000 (454) 

aa 10 (4.54) 
...| Benzenamine, 4-nitro- 5000 (2270) 
..| Benzene, nitro-.... 1000 (454) 
10 (4.54) 


Nitrogenill) oxide tric oxi . 10 (4.54): 
Nitrogen(!V) oxide... sl i i id 10 (4.54) 


10 (4.54) 
10 (4.54) 


10 (4.54) 
100 (45.4) 


100 (45.4) 
»-»900:(45.4) 


100 (45.4) 
: 100 (45.4) 
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Reportable 
Quantity (RQ) 
Pounds 
(Kilograms) 


10 (4.54) 
1 (0.454) 
1 (0.454) 
10 (4.54) 
100 (45.4) 
10 (4.54) 
4 (0.454) 
1 (0.454) 
1 (0.454) 
10 (4.54) 
10 (4.54) 
4 (0.454) 
1000 (454) 


10 (4.54) 


10 (4.54) 
100 (45.4) 


1000 (454) 

1,3,5-Trioxane, 2,4,6-trimethy!- 1000 (454) 
Phosphorothioic acid, O,O-diethy! O-(p-nitrophenyljester 7 ae 
10 (4.54) 

100 (45.4) 

10 (4.54) 

100 (45.4) 


100 (45.4) . 


100 (45.4) 


100 (45.4) 
PEMON * on... nneeeeeens aa ie i tema 1000 (454) 
Phenol, 2-chioro- o-Chiorophenol.............. Pd 100 (45.4) 


Phenol, 4-chloro-3-methyl- * 5000 (2270) 


Phenol, 2-cyclohexyl-4 6-dinitro-..........ce.ccc-scsesesseessusecssccsssssnsesssecsesssnscanneessecn i ini , 4 100 (45.4) 
’ seienitipaaanienliitedalietaniniiahi 100 (45.4) 


100 (45.4) 
100 (45.4) 
10 (4.54) 


Phenol, 2,4-dinitro-6-(1-methylpropy))- .................... _....| Dinoseb : ; 1000 (454) 
Phenol, ee SII isi ccctsinetiiniiintncitsdieasa tbat eee i ieasnenliitestiiqeeenslifeSuinimeibitnatape tested 10 (4.54) 
Phenol, 4-nitro-... Siehlesisipsticndheiciciieaccistiiicedctedtd i Cd 100 (45.4) 


I aa 10 (4.54) 
I iss citi eesanencaetbapelctoen 10 (4.54) 
sae scchigtmiesssllaaliimalon tebeinicnaihdicoa 10 (4.54) 
EE ET ee OC es a ~ ecligpiesctdiesemnie . 10 (4.54) 
Phenol, 2,4,6-trinitro-, ammonium salt Ammonium 10 (4.54) 
Phenyl dichloroarsine * ill Dichlorophenylarsine 1 (0.454) 
1,10-{1,2-Phenylene)pyrene ......... aa 100 (45.4) 

Benzenethiol ike 100 (45.4) 


100 (45.4) 
100 (45.4) 
10 (4.54) 
“TO E.S4) 
100 (45.4) 
5000 (2270) 
100 (45.4) 

1 0.454} 


Phosphorodithiolc acid, O,O-diethyt S-(ethytthio), methy! ester... Phorate ol 10 (4.54) 
Phosphorodithioic acid, O,0-diethy! S-methy! ester ; 
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List OF HAZARDOUS SUBSTANCES AND REPORTABLE QUANTITIES—Continued 


2-Propenoic = 2methyh, _— ester... 
ie x 


10 (4.54) 


100 (45.4) 

10 (4.54) 
100 (45.4) 
1000 (454) 


1 (0.454) 
1000 (454) 
100 (45.4) 


100 (45.4) 


1000 (454) 
5000 (2270) 
5000 (2270) 

10 (4.54) 
1 (0.454) 


1 (0.454) 
1 (0.454) 
10 (4.54) 
10 (4.54) 
10 (4.54) 
10 (4.54) 

1000 (454) 
100 (45.4) 
1 (0.454) 

5000 (2270) 
10 (4.54) 
1 (0.454) 

5000 (2270) 

5000 (2270) 
1 (0.454) 
10 (4.54) 

1000 (454) 
10 (4.54) 
1000 (454) 
10 (4.54) 
1000 (454) 
10 (4.54) 


10 (4.54) 

10 (4:54) 
5000 (2270) 
5000 (2270) 
1000 (454) 
10 (4.54) 
1000 (454) 
1 (0.454) 
5000 (2270) 
100 (45.4) 
1000 (454) 
100 (45.4) 
1000 (454) 
5000 (2270) 
1000 (454) 
1000 (454) 
1000 (454) 
100 (45.4) 
5000 (2270) 
100 (45.4) 


5000 (2270) 
5000 (2270) 
1000 (454) 
100 (45.4) 

1 (0.454) 
1000 (454) 
5000 (2270) 
1 (0.454) 
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List OF HAZARDOUS SUBSTANCES AND REPORTABLE QUANTITIES—Continued 


4(1 Soriano 2 3-dihydro-6-methyl-2-thioxo- 
Pyrophosphoric acid, tetraethy! ester... 
Pyrrole, tetrahydro-N-nitrOSO- ........-...00-. 
Quinoline 


1,2-Benzisothiazolin-3-one, 1, 1 <qous and salts... come 2 


Benzene, eee ee Lacskilecnsibsonpnisinbasiniibaeieipianie 


ss eeececsceceseeecseecscesscecesen: 


2A B-TP © veerrscrvsscscseccacesessccsvenenvenoscosnssessnscsassoseqees 
BBS TP BONG ore nccocsoceseqnovnocesuensnencnen 


ae nesevecercencscseeeneecesenececenseeteescecenerstenereneneserers| 


aeeeecccseessssncscececerscecenscecsesreseoseceos: 


Diethyistilbestrol.... eS 
~ D-Glucopyrancee, 2-deoxy-2(-methyt-3-nivosoureide)- 


Sutturic acid, thallium(!) salt... 


2,4,5-T acid 
RNIN ck scp cscetstasequn setifis Sibcodaaieaiedaicumeniacathinbetainipipeatspnienceninceaneiiatl 
24 5 Salts 


2.3,7,8-Tetract lorodibenzo-p-dioxin (TCDD) «sme scsocooecoeoneeeeeeeee 


Dichlorodiphenyl dichloroethane............0s-.csrsssesveseseenneee 
4,4’-DDD.... Sait Sadisaadeiinpg onan 
Benzene, 1,2,4,5-tetrachioro-......... ihibeiiaiestonansss a" 


aeeceencseseccecsescesescrecsceecscoeteececesoes: 


eee eewerseecececscscertnscsencerecapenss cocserecesssecsseconsccsceeeneneseeserensenes teerssnewneneneeen te 


100 (45.4) 
1 (0.454) 
1 (0.454) 
10 (4.54) 

100 (45.4) 
10 (4.54) 
10 (4.54) 

1000 (454) 

100 (45.4) 


1000 (454) 
100 (45.4) 


10 (4.54) 
1000 (454) 
10 (4.54) 
100 (45.4) 
1000 (454) 


1000 (454) 


5000 (2270) 
1000 (454) 
1000 (454) 

1 (0.454) 


5000 (2270) 
1 (0.454) 
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List OF HAZARDOUS SUBSTANCES AND REPORTABLE QUANTITIES—Continued 


9D TRI ira svecissccentincsecinninttencscisaencatnt cikeimintioalaeccnsnetiitcoeniesed 
1,1,2,2-Tetrachioroethane........... 


Tetrachioroethylene * 


2,3,4,6-Tetrachlorophenol 

Tetraethyl lead * 

Tetraethy! pyrophosphate * 
Tetraethyidithiopyrophosphate.. 
Tetrahydrofuran * 

Tetranitromethane * 

Tetraphosphoric acid, hexaethyl ester. 
Thallic oxide 


Synonyms 


Ethane, 1,1,1,2-tetrachioro-.... 


..| Ethane, 1,1,2,2-tetrachioro-.... 


Ethene, 1,1,2,2-tetrachioro-.... 
Perchloroethylene ° 


Ethene, 1,1,2,2-tetrachioro-.... 
Perchioroethylene * 
Tetrachioroethene 

Phenol, 2,3,4,6-tetrachior 


.| Plumbane, tetraethyl- 

.| Pyrophosphoric acid, tetraethyl ester. 

.| Dithiopyrophosphoric acid, tetraethy! ester..... 
.| Furan, tetrahydro- 


Methane, tetranitro-... “ 
Hexaethyl tetraphosphate * 


..| Thailium(i!) oxide 


....| Acetic acid, thallium(!) salt 
..| Carbonic acid, dithallium (I) salt 


Thatlium(Iil) oxide ..... 
Thatlium(!) selenide 


2,4,5-TP acid esters 
1 H-1 ,2,4-Triazol-3-amine.. 


1,2,4-Trichlorobenzene ... 
1,1,1-Trichiorcethane * ... 


Thallic oxide .. 
Sulfuric acid, thallium(!) salt... 
3,3-Dimethyt-1-(methylthio)-2-butanone,O-[(methylamino)carbonyt] 


Amitrole.. 


Methyl chloroform * 

Ethane, 1,1,2-trichioro-.... 
Trichloroethyiene * 

Trichioroethene 

Methanesulfeny! chloride, trichloro- .. 
Perchloromethyl mercaptan @ 
Methane, trichlorofluoro- 


-tric! Joro-.... 
Phenol, 2, 4, '6-trichioro-.... 


Phenol, 2,4,5-trichloro-.... 


...| Phenol, 2,4, 6-trichioro-.... 


Trimethylamine *.............. ioe 
SYIN- TW WPOMIONTZON * a. .n.ancccsacecosssnsnsnsseesesasesereccseesonecnecsecseotoceccccvascsssesssseoensesoes 


Benzene, 1,3,5-trinitro- 


100 (45.4) 
100 (45.4) 
100 (45.4) 


100 (45.4) 


10 (4.54) 

10 (4.54) 

10 (4.54) 
100 (45.4) 
1000 (454) 

10 (4.54) 
100 (45.4) 
100 (45.4) 
1000 (454) 
100 (45.4) 
100 (45.4) 
100 (45.4) 
100 (45.4) 
100 (45.4) 
1000 (454) 
100 (45.4) 

10 (4.54) 
100 (45.4) 


100 (45.4) 
100 (45.4) 


100 (45.4) 


100 (45.4) 

10 (4.54) 
100 (45.4) 
100 (45.4) 
100 (45.4) 

10 (4.54) 
1000 (454) 

10 (4.54) 
100 (45.4) 
100 (45.4) 
100 (45.4) 
100 (45.4) 

1 (0.454) 
100 (45.4) 


100 (45.4) 


100 (45.4) 

10 (4.54) 
100 (45.4) 
100 (45.4) 
1000 (454) 
100 (45.4) 
100 (45.4) 
400 (45.4) 
100 (45.4) 


5000.(2270) 
10 (4.54) 


10 (4.54) 
10 (4.54) 
1000 (454) 


1000 (454) 
5000 (2270) 
100 (45.4) 
10 (4.54) 
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List OF HAZARDOUS SUBSTANCES AND REPORTABLE QUANTITIES—Continued 


Hazardous Substance 


143,5-Trioxane, 2,4,6-trimethyl- 
Tris(2,3-dibromopropyl) phosphate. 
Trypan blue. 


Unlisted Hazardous Wastes Characteristic of Corrosivity D002 
Unlisted Hazardous Wastes Characteristic of EP Toxicity 
Arsenic D004 


Lead DOo08 
Mercury D009. 
Selenium D010.. 


Lindane D013. 
Methoxychior D014... 
Toxaphene D015 


2,4,5-TP D017 
Unlisted Hazardous Wastes Characteristic of Ignitability D001 
Unlisted Hazardous Wastes Characieristic of Reactivity DC03 
Uracil, 5-[bis(2-chloroethy!)amino]- 
Uracil mustard 
Uranyi acetate *. 
Urany! nitrate *... 
Vanadic acid, ammonium salt . 
Vanadium(V) oxide 
Vanadium pentoxide.. 
Vanadyl sulfate 
Viny! acetate * 
Vinyl chloride * 
Vinylidene chloride * 


Paraldehyde. 
1-Propanol, 2,3-dibromo-, phosphate (3:1)...........-srcsrssssssessenseeneseees 


"| 2.7-Naphthalenedisulfonic acid, 3,3'-L(3,3'-dimethyl-(1,1’-biphenyl)-4,4"- 


diyl)-bis(azo) Jbis(5-amino-4-hydroxy)-tetrasodium salt. 


...| Uracil mustard 
...| Uracil, 5-[bis(2-chloroethyl)amino]- 


Ammonium vanadate .... 


...| Vanadium pentoxide.. 
..| Vanadium(V) oxide ... 


..| Ethene, chioro- 


Ethene, 1,1-dichloro- 
1,1-Dichioroethylene 
3-(alpha-Acetonylbenzy!)-4-hydroxycoumarin and salts.. 


..| Benzene, dimethyl 


Xylenol * 
Yohimban-16-carboxylic acid,11,17-dimethoxy-18-[(3,4,5- 
trimethoxybenzoy!)oxy]-, methyl ester. 


Zinc acetate 

Zinc ammonium chioride .. 
Zinc borate 

Zinc bromide 

Zinc carbonate... 

Zinc chioride 

Zinc cyanide * 

Zinc fluoride.... 

Zinc formate 

Zinc hydrosulfite * 

Zinc nitrate * 

Zinc phenolsulfonate 

Zinc phosphide * 

Zinc silicofluoride... 

Zinc sulfate 

Zirconium nitrate * 
Zirconium potassium fluoride ... 
Zirconium sulfate * 
Zirconium tetrachioride * 


The following spent halogenated solvents used in degreasing; all spent 
solvent mixtures/biends used in degreasing containing, before use, a 
total of ten percent or more (by volume) of one or more of the above 
halogenated solvents or those solvents listed in F002, F004, and 
F005; and still bottoms from the recovery of these spent solvents 
and spent solvent mixtures.. 

(a) Tetrachloroethylene 

(b) Trichloroethylene 

(c) Methylene chioride ... 
(d) 1,1,1-Trichloroethane ... 
(e) Carbon tetrachloride 

(f) Chlorinated fluorocarbon 


ble 


(Kilograms) 


1000 (454) 
10 (4.54) 
10 (4.54) 


100 (45.4) 


1 (0.454) 
1000 (454) 
10 (4.54) 
10 (4.54) 

4 (0.454) 
1 (0.454) 
10 (4.54) 

1 (0.454) 
4 (0.454) 

1 (0.454) 

1 (0.454) 
1 (0.454) 
100 (45.4) 
100 (45.4) 
100 (45.4) 
100 (45.4) 
10 (4.54) 
10 (4.54) 
100 (45.4) 
100 (45.4) 
1000 (454) 
1000 (454) 
1000 (454) 
1000 (454) 
5000 (2270) 
1 (0.454) 
100 (45.4) 


100 (45.4) 
1000 (454) 


1000 (454) 
5000 (2270) 


1000 (454) 
1000 (454) 
1000 (454) 
1000 (454) 
1000 (454) 
1000 (454) 
1000 (454) 
10 (4.54) 
1000 (454) 
1000 (454) 
1000 (454) 
1000 (454) 
5000 (2270) 
100 (45.4) 
5000 (2270) 
1000 (454) 
5000 (2270) 
1000 (454) 
5000 (2270) 
5000 (2270) 
10 (4.54) 


100 (45.4) 
100 (45.4) 
1000 (454) 
1000 (454) 
10 (4.54) 
5000 (2270) 
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List OF HAZARDOUS SUBSTANCES AND REPORTABLE QuUANTITIES—Continued 


Reportable 
Hazardous Substance Synonyms — (RQ) 


Lacssesagescwhoet ssp oeiobbecsoescbcenndbeipaimczagtialodseabibaensie teins iiiessegtiagnarhieskecideeaanaed 10 (4.54) 
The following spent halogenated solvents; all spent solvent mixtures/ 
blends containing, before use, a total of ten percent or more (by 
volume) of one or more of the above halogenated soivents or those 
listed in F001, F004, F005; and still bottoms from the recovery of 
these spent solvents and spent solvent mixtures.. 
(a) Tetrachloroethylene 100 (45.4) 
(b) Methylene chloride... iJ 1000 (454) 
(c) Trichloroethylene i 100 (45.4) 
(d) 1,1,1-Trichloroethane J 1000 (454) 
(e) Chiorobenzene = 100 (45.4) 
(f) 1,1,2-Trichloro-1,2,2-trifluoroethane a 5000 (2270) 
(g) 0-Dichiorobenzene i 100 (45.4) 
(h) Trichiorofiuoromethane . = 5000 (2270) 
(i) 1,1,2 Trichloroethane. 100 (45.4) 
100 (45.4) 
The following spent non-halogenated solvents and solvents: 
at 1000 (454) 
(b) Acetone 24 5000 (2270) 
{c) Ethyl acetate ... AESe 5000 (2270) 
(d) Ethytbenzene... 1000 (454) 
(e) Ethyl ether “ 100 (45.4) 
(f) Methyl isobuty! ketone... $ 5000 (2270) 
(g) n-Buty! aicohoi 5000 (2270) 
(h) Cyclohexanone 5000 (2270) 
(i) Methanol va 5000 (2270) 
1000 (454) 
The following spent non-halogenated solvents and the stillbottoms from 
the recovery of these soivents:. 
(a) Cresols/Cresylic acid 1000 (454) 
(b) Nitrobenzene 1000 (454) 
100 (45.4) 





The following spent non-halogenated solvents and the stillbottoms from 
the recovery of these solvents:. 
1000 (454) 
(b) Methy! ethyl ketone 7 5000 (2270) 
(c) Carbon disulfide 7 100 (45.4) 
4 5000 (2270) 
1000 (454) 
10 (4.54) 
Wastewater treatment sludges from electroplating operations except 
from the following processes: (1) sulfuric acid anodizing of alumi- 
num,(2) tin plating on carbon steel, (3) zinc plating (segregated basis) 
on carbonsteel, (4) aluminum or zinc-aluminum plating on carbon 
steel, (5) cleaning/stripping associated with tin, zinc and aluminum 
plating on carbon steel, and (6) chemical etchingand milling of 
aluminum. 
10 (4.54) 


10 (4.54) 


Plating bath sludges from the bottom of plating baths fromelectroplatin- 
goperations where cyanides are used in the process (except for 
precious metals electroplating plating bath sludges). 
10 (4.54) 
Spent stripping and cleaning bath solutions from electroplating oper- 
ations where cyanides are used in the process (except for precious 
metats electroplating spent stripping and cleaning bath solutions). use 
Quenching bath sludge from oil baths from metal heat treating opera- 
tionswhere cyanides are used in the process (except for precious 
metals heat-treating quenching bath sludges). 
10 (4.54) 
Spent cyanide solutions from salt bath pot cleaning from metal heat 
treating operations (except for precious metals heat treating spent 
cyanide solutions from salt bath pot cleaning). 
10 (4.54) 
Quenching wastewater treatment sludges from metal heat treating 
operations where cyanides are used in the process (except for 
Precious metals heat treating quenching wastewater treatment 


10 (4.54) 


Wastewater treatment siudges from the chemical conversion coating of 
aluminum. 
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List OF HAZARDOUS SUBSTANCES AND REPORTABLE QUANTITIES—Continued 


Hazardous Substance 


Wastes (except wastewater and spent carbon from hydrogen chloride 
Purification) from the production or manufacturing use (as a reactant, 
chemical intermediate, or component in a formulating process) of tri- 
or tetrachlorophenol, or of intermediates used to produce their 
pesticide derivatives. (This listing does not inciude wastes from the 
production of hexachlorophene from highly purified 2,4,5-trichioro- 
phenol). 


Wastes (except wastewater and spent carbon from hydrogen chioride 
Purification) from the production or manufacturing use (as a reactant, 
chemical intermediate, or component in a formulating process) of 
pentachiorophenol, or of intermediates used to produce its deriva- 


Wastes (except wastewater and spent carbon from hydrogen chloride 
Purification) from the manufacturing use (as a reactant, chemical 
intermediate, or component in a formulating process) of tetra-, penta- 

xachiorobenzenes conditions.. 


Wastes (except wastewater and spent carbon from hydrogen chioride 
Purification) from the production of materials on equipment previously 
used for the production or manufacturing use (as a reactant, chemi- 
cal intermediate, or component in a formulating process) of tri- and 
tetrachlorophenols. (This listing does not include wastes from equip- 
ment used only for the productionor use of hexachlorophene from 

— purified 2,4,5-trichlorophenol.). 

Wastes, including but not limited to distillation residues, heavy ends, 
tars, and reactor cleanout wastes, from the production of chlorinated 
aliphatichydrocarbons, having carbon content from one to five, utiliz- 
ing free radical catalyzed processes. (This listing does not include 
light ends, spent filters and filter aids, spent dessicants(sic), 
wastewater, wastewater treatment siudges,spent catalysts, and 
wastes listed in 40 CFR 261.32.). 

caesar cen cnemeaiieRpllceueginsooblosedotoniellfshclaandpisapdb iatetihoeniessnebabianststiitesioniaisneceinpeensiie aa siiibiageidisipiihitpiiinslbbaschapuientaitaaaley 

Wastes (except wastewater and spent carbon from hydrogen chioride 
purification) from the production of materials on equipment previously 
rie ett cael ea Lae ion or aden or 
ate, or component in a formulating process) of tetra-, penta-, or 

conditions.. 


Discarded unused formulations containing tri-, tetra-, or pentachloro- 
phenol or discarded unused formulations containing compounds 
derivedfrom these chiorophenois. (This listing does not include for- 
mulations containing hexachlorophene synthesized from prepurified 
2,4,5-trichlorophenol as the sole component.). 
ie ae aca tla ease dg ngnhnncsednpnend id cmspunenegelnveseleunbsbsasesdesnenstnenssuhsipnnsadeensncaonensbanetpecensticacsstessessnenestee ililesddnessiptateaiasiiniel 1 (0.454) 
Residues resulting from the incineration or thermal treatment of soil 
contaminated with EPA Hazardous Waste Nos. F020, F021, F022, 
F023, F026, and F027.. 
a ain cea itins call nnd asiench eases seeing espataooth ties en taanassl xs tabeashieinAgneeanartpensnsisonpanten ecossastiiaimcceibiaiaaiisnseticinnigiuiiteibthapasngeitibiarianeictiiaspeieeeyie 1 (0.454) 


Bottom sediment sludge from the treatment of wastewaters from wood 


preserving processes that use creosote and/or pentachlorophenol. 
aT iden ash tLr dohedipaetcesobesileltiasaekdigiolonsomsnsewsisessencaihncsbabpigueadiaentnaastivenes tine Atechovtiabelaphenventinngubasenaniniciniil isashasbphimeestscontit anegncenspuoboencctibenigsesotosesasestessecssbaansadsequocered 1 (0.454) 


Wastewater treatment sludge from the ee aan eee: 
1 (0.454) 


10 (4.54) 
1 (0.454) 


10 (4.54) 


Wastewater treatment sludge from the production of chrome oxide 
green pigments (anhydrous and hydrated). : 40 (4.54) 


Wastewater treatment siudge from the production of iron blue pigments. 10454) 
10 (4.54) 


Distillation bottoms from the production of acetaldehyde from ethylene.... 
UII iris. sosaadadonnchadedeaceade longue iantosencesthiculdiipiinacsesditeseinaithaieagsteniaaamiaachditeaisbibisedcckabessaasecbpeegeitnslinenessenstiantentiapmbennidna didtncnsndiitianacetcieaetchadeniitasitacapeieintiaiipammaniiiasen 10 (4.54) 


Distillation side cuts from the production of acetaldehydefrom ethylene ... 
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List OF HAZARDOUS SUBSTANCES AND REPORTABLE QUANTITIES—Continued 


10 (4.54) 


10 (4.54) 


5000 (2270) 


acrylonitrile. 
10 (4.54) 
Still bottoms from the distillation of benzyl chloride . 


Heavy ends or distillation residues from the productio:, of carbon 
tetrachloride. 


4 (0.454) 
1 (0.454) 
1 (0.454) 


Heavy ends from the fractionation column in ethyl chioride production..... 
Heavy ends from the distillation of ethylene dichloride in ethylene 


1 (0.454) 
1 (0.454) 
10 (4.54) 
1 (0.454) 
§000 (2270) 
5000 (2270) 


10 (4.54) 
Distillation bottoms from the production of nitrobenzene by the nitration 
of benzene. 
1000 (454) 


10 (4.54) 


1 (0.454) 
Spent catalyst from the hydrochlorinator reactor in the production of 


1,1,1-trichioroethane. 
1 (0.454) 


1 (0.454) 


Column bottoms or heavy ends from the combined production of 
trichloroethylene and perchioroethylene. 


By-product salts generated in the production of MSMA and cacodylic 
acid. 


1 (0.454) 


10 (4.54) 


Wastewater treatment sludge from the production of chiordane.. 
K033 10 (4.54) 


Wastewater and scrub water from the chlorination of cyclopentadiene 
in the production of chlordane. 


Filter solids from the filtration of hexachlorocyclopentadiene in the 
production of chlordane. 


10 (4.54) 


1 (0.454) 


Wastewater treatment sludges generated in the production of creosote... 1 (0.454) 


Still bottoms from toluene reclamation distillation in the production 
1 (0.454) 


10 (4.54) 


Wastewater from the washing and stripping of phorate production. 10 (4.54) 


Filter cake from the filtration of diethylphosphorodithioic acid in the : 
production of phorate. 


BEST COPY AVAILABLE 
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LST OF HAZARDOUS SUBSTANCES AND REPORTABLE QuANTITIES—Continued 


R ible 
Quantity (RO) 
Pounds 
(Kilograms) 


Hazardous Substance 


10 (4.54) 
¥ (0.464) 
10 (4.54) 


Wastewater treatment sludge from the production of phorate. 
Wasiewater treatment sludge from the production of toxaphene. 


Heavy ends or distillation residues from the distillation of tetrachloro- 


Senn te paemen wt FAST. 
70 (4.54) 


10 (4.54) 


10 (4.54) 


Spent carbon from the treatment of wastewater containing explosives 
sities sinc tasedckssitemncgapeesadtigaecintetapcbostaiatagtion 
Wastewater treatment sludges from the manufacturing, formulation and 


loading of lead-based initiating compounds. 
Koa? i es - ae 10 (4.54) 


Pink/red waier from TNT operations 
a 1 (0.454} 


Dissolved air flotation (DAF) float from the petroleum refining industry .. 1 (0.454) 


10 (4.54) 


T (0.454) 
10 4.54} 
T (0.454) 
1 @.454) 


+ 454) 


+ ©4564) 
Acid plant blowdown slurry/studge resulting from thickening of blow- 


RR ie Re ar 3S a | ns cd pousb Sidtsdauhendpitelasenaiealpmemegtintatetninianainanipetins 1 @.A54) 
ee ee eee oem ane 


T (0.454) 
Sludge from treatraent of process wastewater and /or acid plant 


Blowdown from primary zinc. production.. + Ass) 


1 (0.454) 
Brine purification muds from the mercury cell process in chlorine 
production, where: separately prepurified brine is not used. 


Chlorinated hydrocarbon waste from the purification step of the dia- 
phragm cell process using graphite anodes in chlorine er 
K063. 


Distillation bottoms from aniline extraction 


Wastewater treatment studges generated during the production of 
veterinary pharmaceuticals from arsenic or organo-arsenic com- 


10 (4.54) 


Distillation or fractionation column bottoms from the production of 
chlorobenzenes. 


Solvent washes and sludges, caustic washes and sludges, orwater 
washes and sludges from cleaning tubs and equipment used in the 
formulation of ink frompigments, driers, soaps, and stabilizers con- 
taining chromium and lead. 


—. tank tar sludge from coking operations.. 
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5000 (2270) 
5000 (2270) 


100 (45.4) 


100 (45.4) 
Heavy ends from the heavy ends column from the production of 1,1,1- 
trichloroethane.. 
1 (0.454) 
Vacuum stripper discharge from the chlordane chiorinator in the pro- 
duction of chiordane. 
1 (0.454) 


10 (4.54) 


Untreated wastewater from the production of 2,4-D 
1 (0.454) 


Waste leaching solution from acid leaching of emission contro! dust/ 
sludge from secondary lead smelting. 


Distillation tar residues from the distillation of aniline-based compounds 
in the production of ew pharmaceuticals from arsenic or 


1 (0.454) 


1 (0.454) 
Residue from the use of activated carbon for decolorization in the 
production of ee pharmaceuticals from arsenic or organo- 


100 (45.4) 
Process residues from aniline extraction from the production of aniline... 
10 (4.54) 
Combined wastewater streams generated from i a ia 


10 (4.54) 
Separated aqueous stream from the reactor product washing step in 


the production of chlorobenzenes. 
1 (0.454) 


10 (4.54) 


Product washwaters from the production of dinitrotoluene via nitration 
of toluene.. 
10 (4.54) 
Reaction by-product water from the drying column in the production of 
toluenediamine via hydrogenation of dinitroto!uene.. 
10 (4.54) 
Condensed liquid light ends from the purification of toluenediamine in 
the production of toluenédiamine via hydrogenation of dinitrotoluene.. 10 (4.54) 
Vicinals from the purification of toluenediamine in the production of 
toluenediamine via hydrogenation of dinitrotoluene.. 
10 (4.54) 
Heavy ends from the purification of toluenediamine in the production of 
toluenediamine via hydrogenation of dinitrotoluene.. 
10 (4.54) 
Organic condensate from the solvent recovery column in theproduction 
of toluene diisocyanate via phosgenation of toluenediamine.. 1.(0.454) 
Wastewater from the reaction vent gas scrubber in the production of 
ethylene bromide via bromination of ethene.. 
1 (0.454) 
Spent absorbent solids from purification of ethylene. dibromide in the 
production of ethylene dibromide.. 
10 (4.54) 
Process wastewater (including supernates, filtrates, and washwaters) 
from the production of ethylenebisdithiocarbamic acid and its salts.. 10 (454) 
Reactor vent scrubber water from the production of ethylenebisdithio- 
carbamic acid and its saits.. 
Filtration, evaporation, and centrifugation solids from the production of 
ethylenebisdithiocarbamic acid and its salts.. 


dust and floor sweepings in milling and packaging oper- 
ations from the production or formulation of ethylenebisdithiocarba- 
mic acid and its salts.. 


10 (4.54) 


10 (4.54) 
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LIST OF HAZARDOUS SUBSTANCES AND REPORTABLE QUANTITIES—Continued 


Reportable 
Hazardous Substance . —_ 
(Kilograms) 


Sti bottoms from the purification of ethylene dibromide in the produc- 
tion of ethylene dibromide via bromination of ethene.. 


Footnotes: 
¢ - the RQ for these hazardous substances is limited to those pieces of the metal having a diameter smaller than 100 micrometers (0.004 inches) 


¢¢ - the RQ for asbestos is limited to friable forms only 
* . indicates that this materiat appears by name in the Hazardous Materia’s Table ' 
@ - indicates that the name was added by RSPA because (1) the name is a synonym for a specific hazardous substance and (2) the name appears in the 


Hazasdous Materials Tabies as a proper shipping name. 


Issued in Washington, DC on August 14, 
1989, under authority delegated in 49 CFR 
part 1. 

Travis P. Dungan, 


Administrator, Research and Special 
Programs Administration. 


[FR Doc. 89-19419 Filed 8-18-89; 8:45 am] 
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SMALL BUSINESS ADMINISTRATION 


13 CFR Part 124 


Minority Small Business and Capital 
Ownership Development Program 


AGENCY: Small Business Administration. 
- ACTION: Final rule. 


SUMMARY: The Small Business 
Administration (SBA) hereby amends its 
regulations governing the Minority Small 
Business and Capital Ownership 
Development Program authorized by 
sections 7({j)(10) and 8(a) of the Small 
Business Act (15 U.S.C. 636{j)(10), 
637(a)). In most instances the revisions 
implement changes required by the 
Business Opportunity Development 
Reform Act of 1988 (Pub. L. 100-656), 
enacted November 15, 1988 and the 
Business Opportunity Development 
Reform Act Technical Corrections Act 
(Pub. L. 101-37), enacted June 15, 1989. 
Some provisions, however, incorporate 
into the regulations existing Agency 
policy while others implement policy 
changes. 

EFFECTIVE DATES: Except for §§ 124.311 
and 124.312, this regulation is effective 
on August 21, 1989. Sections 124.311 and 
124.312 are effective on October 1, 1989. 
FOR FURTHER INFORMATION CONTACT: 
Associate Administrator for Minority 
Small Business and Capital Ownership 
Development, (202) 653-6407, Jane P. 
Butler, (202) 653-6813, or Rodney A. 
Lewis, (202) 653-6549. 

SUPPLEMENTARY INFORMATION: On 
March 23, 1989, SBA published a 
proposed rule in the Federal Register (54 
FR 12054) which revised the Minority 
Small Business and Capital Ownership 
Development Program (8(a) Program) 
and implemented the Business 
Opportunity Development Reform Act of 
1988 (Reform Act) (Pub. L. 100-656, 
enacted November 15, 1988). In 
preparing the proposed rule, SBA held 
two public meetings in December 1988 
to receive public comment on the nature 
and extent of the regulations needed to 
implement the Reform Act. The first was 
held in San Francisco, California on 
December 9, 1988 and was attended by 
approximately 75 members of the public. 
The second was held in Washington, 
DC, on December 19, 1988, and was 
attended by approximately 325 members 
of the public. All comments received at 
the hearings were considered in the 
preparation of the proposed rule. 

Since, at the time of publication of the 
proposed rule, the Reform Act required 
SBA to publish final implementing 
regulations by June 15, 1989, SBA was 
able to provide a 30 day public comment 
period on the proposed regulations. The 


required implementation date for the 
final rule was subsequently extended to 
August 15, 1989 by Public Law 101-37, 
which was enacted June 15, 1989. During 
the public comment period, SBA 
received approximately 330 comment 
letters. SBA has analyzed these 
comments and has made changes to the 
rules where appropriate. A summary of 
the key issues raised by the public 
comments and the action SBA took with 
respect to the comment follows the 
general overview portion of this 
preamble. 


General Overview 


The numbering scheme of these 
regulations is generally similar to that 
used in SBA’s previous 8(a) program 
regulations, published October 8, 1986 
(51 FR 36132, et seg.). Some sections, 
however, have been renumbered or 
combined with other sections to 
accommodate new provisions required 
by the Reform Act. Sections 124.1 
through 124.7 address issues which 
pertain to the program in general. 
Section 124.100 sets forth definitions of 
key terms used in the regulations. Some 
of these definitions are identicial to 
those previously included in SBA’s 
existing regulations, Others have been 
added or amended in this final rule in 
response to public comment. 

Sections 124.101 through 124.113 
address matters relating to program 
eligibility requirements both for 
admission to the 8{a) program and for 
continued participation in the 8({a) 
program. Sections 124.201 through 
124.205 set forth information concerning 
the application process. Sections 124.206 
through 124.211 set forth procedures 
relating to the Agency review of 
applications, program graduations, 
program terminations and suspensions 
as well as procedures relating to 
administrative appeal rights which the 
Reform Act affords program applicants 
and participants. 

Sections 124.300 through 124.320 
address requirements relating to 
business development and contracting. 
Sections 124.401 through 124.403 relate 
to special methods of contract financing: 
advance payments and business 
development expense. In this final rule, 
SBA has renumbered, but has not 
amended, former §§ 124.501 and 124.502, 
concerning the Development Assistance 
Program authorized by the Minority 
Small Business and Capital Ownership 
Development Program as §§ 124.404 and 
124.405. Section 124.501, proposed as 
§ 124.601, sets forth miscellaneous 
reporting requirements for current and 
former 8(a) Program Participants. It has 
been renumbered in this final rule to 
correct an inadvertent overlap with 
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regulations published in subpart B of 
part 124, relating to protest and appeal 
procedures for small disadvantaged 
businesses. 

The Reform Act also contains 
provisions imposing new requirements 
relating to standards of conduct for 
certain SBA employees who have 8(a) 
program responsibilities and authorizing 
a loan program for 8{a) Program ~ 
Participants. SBA is publishing separate 
rules amending parts 105 and 122 of this 
title, respectively, to implement these 
Reform Act requirements. In addition, in 
order to implement the adminsitrative 
hearing requirements of the Reform Act, 
SBA is promulgating separate 
conforming amendments to its 
administrative hearing procedures found 
in part 134 of this title which 
complement § § 124.206 through 124.211, 
of this rule. 


Summary of Issues Raised by Public 
Comment 


Many commenters objected to the 
brevity of the 30 day comment period 
and requested that SBA extend it. As 
noted previously, the statutorily 
mandated publication timetable for 
implementing rules made it impossible 
for SBA to do so. 

Some commenters objected to SBA’s 
inclusion of certain provisions of the 
proposed regulation which were not 
required by the Reform Act. The 
commenters believed that SBA violated 
the Administrative Procedure Act (APA, 
5 U.S.C. 551, et seg.) by proposing | 
regulatory provisions which were not 
specifically authorized or required by 
statute. 

This view, however, is not consistent 
with the requirements of the APA. In 
promulgating rules, the APA does not 
limit an agency to provisions 
specifically required by statute. Under 
section 5({b)(6) of the Small Business Act 
(15 U.S.C. 632(b)(6)), the Administrator 
of SBA has general rulemaking authority 
to “make such rules and regulations as 
he/she deems necessary to carry out the 
authority vested in him/her by or 
pursuant to this Act.” This authority 
permits SBA to fashion rules to operate 
its programs effectively and efficiently. 
It is for this purpose as well as to 
implement the specific requirements of 
the Reform Act that SBA is promulgating 
these revisions to the 8(a) program 
regulations. 

Section 124.1 describes the scope of 
these regulations. The rules apply to 
participants in the 8{a) program, as 
authorized by sections 7(j)(10) and 8(a) 
of the Small Business Act (15 U.S.C. 
636(j)(10) and 637(a)). Certain sections of 
these rules relating to social and 
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economic disadvantaged status apply to 
other Federal programs for which social 
and economic disadvantaged status is a 
requirement of program eligibility. Such 
programs include, among others, the 
Defense Department's (DoD’s) Small 
Disadvantaged Business (SDB) Set-aside 
and Bid Preference programs authorized 
by section 1207(a)-of Pub. L. 99-661, and 
the section 8(d) Subcontracting Program, 
authorized by section 8(d) of the Small 
Business Act (15 U.S.C. 637{d)). SBA 
received no public comments on this 
section. 

Concerns with applications in process 
on the effective date of § 124.107 will be 
subject to Agency policy requirements 
regarding potential for success which 
were in effect on the date of application. 
They will not be required to meet the 
new provisions of § 124.107(a) regarding 
length of time in business. In addition, 
concerns with applications in process on 
the effective date of § 124.109 will not be 
subject to the provisions of section 
109({b) which excludes franchises from 
8(a) program participation. 

The regulations also provide that 
actions to graduate, terminate or 
suspend which were commenced by the 
issuance of an Order to Show Cause 
prior to the effective date of §§ 124.206 
through 124.211 will be governed by the 
procedures in effect on the date the 
Order to Show Cause was issued. 

Sections 124.2 and 124.3 describe 
statutorily mandated changes to 8(a) 
program administration. Section 124.2 
provides that the position of the 
Associate Administrator for Minority 
Small Business and Capital Ownership 
Development (AA/MSB&COD) is 
required to be a career civil service 
position as opposed to a non-career 
appointive position. SBA received one 
public comment on this section which 
supported the idea of a career civil 
service position for the AA/MSB&COD 
and addressed selection criteria, which 
are not appropriately addressed in these 
regulations. Section 124.3 provides 
information regarding the Division of 
Program Certification and Eligibility. No 
comments were received on this section. 

Section 124.4 describes the 
Commission on Minority Business 
Development which was authorized by 
section 505 of the Reform Act. The 
purpose of the Commission is to review 
all Federal programs designed to 
promote the development of minority 
owned businesses in order to ascertain 
whether the congressionally described 
goals and purposes of such programs are 
being realized. SBA received a few 
comments on the Commission which 
expressed the view that the conclusions 
of the Commission may be biased if SBA 
is a member and is responsible for 


selecting staff for the Commission. SBA 
believes that Agency participation is 
essential and that it can maintain its 
objectivity. In any case, the final rule 
makes no change to the provisions 
concerning the Commission because the 
composition of the Commission is 
statutorily mandated and cannot be 


’ altered by regulation. 


Section 124.5 repeats previous § 124.3 
which describes the effect of an 8{a) 
program applicant's willful violation of 
any SBA’s regulations governing its 
other programs. SBA received no 
comments on this provision. 

Section 124.6 notifies 8{a) program 
applicants and participants of the range 
and severity of penalties which could 
result from making misrepresentations 
or false statements in relation to the 8{a) 
program. A number of commenters 
objected to the imposition of such 
penalties when representations are 
made based on a good faith 
interpretation of the requirements, but 
are found to be misrepresentation. 
Although SBA cannot alter the penalties 
which are imposed by statute, in 
response to public comments, SBA has 
revised the proposed rule relating to 
social and economic disadvantage to 
make the criteria to which a certification 
would relate more specific. SBA has 
also added the word “intentional” to 
§ 124.6 to clarify that such penalties will 
only attach when a misrepresentation is 
intentional. 

One commenter asked if the penalties 
described in § 124.6 apply to 
misrepresentations of small 
disadvantaged business status made for 
purposes of DoD’s Small Disadvantaged 
Business (SDB) Program or for other 
programs for which social and economic 
disadvantage are requirements of 
eligibility. Section 124.6 implements 
section 405 of the Reform Act which, in 
an amendment to section 16(d)(1)(D), 
specifically applies the penalties to 
situations where the misrepresentations 
have been made to obtain “any prime or 
subcontract to be awarded as a result, 
or in furtherance, of any other provision 
of Federal law that specifically 
references section 8(d) [of the Small 
Business Act] for a definition of program 
eligibility * * *” Since DoD’s SDB 
program relies on section 8(d) of the 
Small Business Act for its definition of 
social and economic disadvantage, the 
penalties set forth in § 124.6 apply 
misrepresentations of that Small 
Disadvantaged Business status. 

Section 124.7 sets forth restrictions on 
fees for applicant and 8({a) participant 
representatives. As proposed, this 
section prohibited any applicant 
concern or Program Participant from, 
among other things, paying any fee to 


such representatives which is contingent 
on program certification or on specific 
8(a) contract award(s). A number of 
commenters objected to the restrictions 
as they relate to contingent fees for 
assistance in obtaining a contract. The 
commenters cited section 3.4 of the 
Federal Acquisition Regulations (48 CFR 
3.4) (FAR) which permits some 
contingent fees for such assistance in 
limited circumstances. SBA has 
amended paragraph (b) of § 124.7 to 
adopt the FAR provisions. SBA has 
retained without change the remainder 
of the section, which contains 
prohibitions against contingent fees for 
assistance in program admission and 
against fees which are based on a 
percentage of any contract awarded. 

SBA has amended § 124.100 to include 
a number of new and changed 
definitions for terms used throughout 
this title and has eliminated definitions 
which are no longer relevant or which 
are defined in the body of the 
regulations. For ease of amendment, the 
lettered paragraphs have been deleted 
from the section and the terms appear 
alphabetically. 

The definition of “Fixed Program 
Participation Term” (“FPPT”) has been 
changed to clarify that an FPPT is the 
specific term of Program Participation 
negotiated with a concern under the 
authority of the Small Business Act, as 
amended by Public Law 96-481, 
effective April 21, 1982. 

The definition of “primary industry 
classification” has been changed to 
conform to the.definition of “primary 
industry” provided in SBA’s Size 
Regulations (part 121 of this title). 

SBA has also amended its definition 
of “principal place of business.” This 
definition requires SBA to determine a 
concern’s principal place of business 
based on two factors: The location of 
the concern’s books and records, and 
the location at which the individual who 
manages the concern’s day-to-day 
operations spends the majority of his/ 
her working hours. In commenting on 
this definition, one commenter urged 
SBA to include a grandfathering 
provision in the definition. The 
commenter’s view was that a concern 
which had participated in the 8{a) 
program for 3 years or more should not 
have to change either its SBA Servicing 
Office or its principal place of business 
to comply with the new definition. The 
commenter believed that to do so would 
disrupt the working relationship of the © 
concern in the SBA district or region in 
which it is currently operating. SBA 
considered this comment and, in light of 
the 12 month grandfathering provision 
contained in § 124.101(b), SBA decided 





not to adopt the comment. The 
grandfathering provision contained in 

§ 124.101(b) applies to all requirements 
of this final rule which have not been 
previously imposed by regulation. SBA 
believes that a compliance period of one 
year from the effective date of these 
regulations allows firms a reasonable 
amount of time to adjust to the new 
requirements. 

Another commenter urged that the 
definition of “disadvantaged owner” be 
amended to include a reference to 
Indian tribes, since tribally-owned 
concerns are eligible to participate in 
the 8{a) program and the proposed 
definition was phrased only in terms of 
individuals, not tribal entities. SBA has 
adopted this comment and has amended 
the term “disadvantaged owner” 
accordingly. 

Section 124.101 describes the process 
for determining 8({a) program eligibility. 
Except for concerns owned by Indian 
tribes, including Alaska Native 
Corporations, and Native Hawaiian 
Organizations, addressed by §§ 124.112 
and 124.113, respectively, each applicant 
concern must meet the requirements set 
forth in §§ 124.102 through 124.109. 
Under 8(a) eligibility procedures, the 
AA/MSB&COD will approve or decline 
each application in writing setting forth 
the basis of his or her determination. An 
applicant is entitled to appeal to SBA's 
Office of Hearings and Appeals (OHA) 
if its application is declined based solely 
on a negative finding of one or more of 
the following eligibility criteria: Social 
disadvantage, economic disadvantage, 
ownership or control. Appeal 
procedures are set forth in § 124.210 and 
part 134 of this title. The written 
decision of OHA is the final agency 
action on the matter. 

Under these regulations, Program 
Participants are required to continue to 
meet the eligibility criteria of §§ 124.102 
through 124.109, except as provided in 
§ 124.111(a). Failure to maintain 8({a) 
program eligibility is grounds for 
termination from the 8(a) program. 

Paragraph (c) of § 124.101 describes 
grounds for which SBA would review 
the eligibility of any applicant concern 
or Program Participant. One commenter 
expressed the view that due process 
rights, including a hearing before OHA, 
should be afforded an individual or 
concern about whom information has 
been submitted which leads SBA to 
reexamine the concern's program 
eligibility. SBA considered the comment 
but did not adopt it. Due process rights, 
including hearings, are already provided 
for terminations, graduations and 
suspensions. (See §§ 124.206 through 
124.211.) If SBA takes no action, there is 
no need to afford the concern a hearing. 


Section 124.102 discusses the 
requirement that 8(a) applicant concerns 
and Program Participants qualify as 
small businesses under § 121.4 of title 
13, Code of Federal Regulations. 
Paragraphs (a), (c), and (d) restate the 
requirements of existing paragraphs (a) 
and (b) of § 124.102 and have been 
reorganized as proposed paragraphs (a), 
(c), and (d) for greater clarity. Paragraph 
(d) also references an exemption from 
the size requirement authorized by 
Public Law 100-656 and set forth in 
proposed § 124.321 for contracts 
awarded to joint ventures controlled by 
eligible Indian tribes. 

Paragraph (b) of § 124.102, as 
proposed, authorized the Division of 
Program Certification and Eligibility 
(Division) to deny an application or to 
request a formal size determination 
when it is unable to determine that an 
applicant qualifies as a small business. 
In response to a public comment, this 
paragraph has been amended to replace 
all references to the Division with 
references to the AA/MSB&COD. The 
commenter correctly noted that only the 
AA/MSB&COD has the authority to 
deny an application even if the denial is 
for failure to meet size requirements. 

In response to a public comment, 
paragraph (a) has been amended to 
clarify that concerns owned by Indian 
tribes, which are not joint ventures, are 
required.to certify as small businesses in 
compliance with § 124.112. 

Paragraph (d) has also been reworded 
slightly to make clear that in the event 
that SBA does not accept a concern’s 
size certification, the concern may 
pursue review of its size status through 
the formal size determination process. 
As worded in the proposed rule, the 
language could have been interpreted to 
permit only an appeal to OHA and not 
an initial review at SBA's regional 
office. In addition, another commenter 
asked SBA to define the time at which a 
Participant would be required to certify 
size. SBA made no changes to this rule 
as a result of the comment because part 
121 of this title already addresses this 
question. In accordance with SBA's size 
rules, a Participant is required to certify 
to its small business status at the time of 
submission of its initial offer which 
includes price. Changes in size 
subsequent to that certification will not 
affect the Participant's eligibility for that 
contract, unless the change is caused by 
acquisition of the firm. 

Section 124.103 addresses ownership 
requirements for 8{a) program entry and 
for continued 8(a) program eligibility. 
Any ownership interest in an 8{a) 
concern which is held by a 
disadvantaged individual upon whom 
eligibility is based must be 
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unconditionally held. This requirement 
was mandated by the Reform Act 
Technical Amendments, Public Law 
101-37, which was enacted on June 15, 
1989 subsequent to the publication date 
of the proposed rule. In order to conform 
the regulations to the new statutory 
requirement, SBA has amended 
paragraphs (a), (b) and (c) to specify 
that unconditional ownership is 
required. 

A number of commenters objected to 
a proposed provision requiring an 
owner(s) upon whom 8(a) eligibility is 
based to have been a 51 percent 
owner(s) for at least two years prior to 
applying for 8{a) certification. This 
restriction was viewed as overly 
burdensome. SBA has adopted this 
comment and has deleted the two year 
ownership rule from the prefatory 
language of § 124.103. 

A few commenters objected to 
proposed paragraph (b) which required 
disadvantaged individuals to hold 51 
percent of the combined total of all 
classes of stock. The commenters 
expressed the view that this would 
overly restrict the 8(a) concern’s access 
to capital through preferred stock 
offerings, etc. The commenters 
recommended that SBA return to its 
former regulation which only required 
that such individuals hold 51 percent of 
voting stock. The propcsed requirement 
resulted from a General Counsel's 
opinion which found that such 
ownership was necessary to meet the 51 
percent ownership requirement of 
section 8(a) of the Small Business Act 
(15 U.S.C. 637(a)). While disadvantaged 
ownership of 51 percent of the voting 
stock would satisfy the control 
requirement, it would not satisfy the 
separate requirement of 51 percent 
disadvantaged ownership. Therefore, 
the requirement of 51 percent ownership 
of the aggregate of all classes of stock 
remains unchanged in this final rule. 

One commenter noted that SBA’s 
treatment of options held by Small 
Business Investment Companies (SBICs) 
and Minority Enterprise Small Business 
Investment Companies (MESBICs) 
should be included in § 124.103, which 
addresses ownership of 8(a) concerns, 
and not, as proposed in § 124.317, which 
relates to performance of contracts by 
the original 8{a) concern awardee. SBA 
has adopted this comment and added 
the paragraph to § 124.103(d). 

A number of commenters found the 


- restrictions on ownership to be too 


severe and expressed the view that they 
would overly limit the ability of a small 
and disadvantaged firm to secure 
necessary long-term financing. SBA 
considered this comment and has 
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amended paragraphs (f), (g), (h), and (i) 
of § 124.103 so that the restrictions do 
not apply to.ownership interests of less 
than’10 percent. In addition, equity 
interests held by SBICs, including 
MESBICs, or other financial institutions 
which are licensed by Federal, State or 
local government are not restricted 
under paragraph (g). SBA has also 
added the word “equity” before 
ownership interest in paragraphs (f), (g), 
and (h) to clarify that the restrictions 
apply to stock ownership or equity in a 
concern, but do not prohibit other 
concerns or individuals, whether or not 
disadvantaged, from making loans to 
8(a) concerns. While such loans are 
generally encouraged, there may be 
instances where they would not be 
permitted during a concern’s 8(a) 
program participation. For example, for 
purposes of size eligibility, SBA may 
still find affiliation between the lender 
and the 8(a) concern. In addition, certain 
loan arrangements could result in 
negative control of an 8(a) concern and 
would be prohibited for that reason 
under § 124.104(d)(5). 

Paragraph (i) of § 124.103 addresses 
changes in 8(a) ownership. Where such 
changes result from the death or 
incapacity of an individual upon whom 
eligibility is based, SBA will not require 
prior approval of the change of 
ownership. For changes of ownership 
resulting from such circumstances, SBA 
will allow the concern reasonable 
period of time to replace the 
disadvantaged individual. However, any 
changes of ownership must be approved 
by SBA. 

Proposed paragraph (j) contained 
exceptions to the restrictions contained 
in paragraphs (g), (h), and (i) for 
ownership interests of less than 5 
percent. It also set forth procedures for 
obtaining approval of a public offering. 
To the extent that exceptions will be 
permitted to the ownership restrictions, 
they are set forth separately in 
individual paragraphs. Therefore, they 
have been deleted from paragraph (j). 
The remainder of proposed paragraph (j) 
is adopted without change. 

Section 124.104 addresses 
requirements of, and restrictions on, the 
control and management of 8(a) Program 
applicants and participants. SBA has 
reordered the paragraphs to state first, 
in paragraphs (a) and (b) (proposed 
paragraph (c) and (d)), the control and 
management requirements. Paragraphs 
(c) and (d) (proposed paragraphs (a) and 
(b)) set forth the restrictions on control 
and management of an 8(a) concern by 
nondisadvantaged individuals, their 
spouses or immediate family members. 
This final rule permits any such 


individual to be an officer, director, or 
up to a 10 percent owner, stockholder, or 
partner of another concern in the same 
or similar line of business and may. hold 
individually up to a 10 percent interest 
in one or more other 8{a) concerns. This 
represents a change from the proposed 
rule which exempted from the 
restrictions nondisadvantaged owners, 
stockholders and partners with up to 5 
percent ownership interests. 

In addition, this final rule does not 
restrict MESBICs, SBICs and other 
financial institutions which are licensed 
by Federal, state or local government to 
holding 10 percent interests. However, 
by statute, no nondisadvantaged 
individual or entity is permitted to hold 
more than 49 percent of any 8(a) 
concern. 

One commenter urged SBA to permit 
MESBICs to acquire temporary control 
in instances where it is necessary to 
protect the MESBICs’ investmenis. SBA 
rejected this suggestion because it 
conflicts with the statutory requirement 
that the disadvantaged individual(s) 
contro] the 8{a) concern. 

A number of commenters objected to 
the prefatory language of § 124.104 
which required the disadvantaged 
individual(s) who control the 8({a) 
applicant or participant to have 
managerial and technical experience 
and competency directly related to the 
primary industry of the concern. The 
commenters expressed the view that 
good managers do not need to 
personally possess all the technical 
experience and competency to operate a 
successful business. SBA has considered 
this comment and has amended the rule 
to require that the disadvantaged 
individual(s) possess either managerial 
or technical experience and 
competency. 

Several commenters opposed SBA's 
proposed paragraph (e) which required 
disadvantaged individuals to control the 
Board of Directors either in actual 
numbers or through weighted voting. 
The commenters’ believed that such 
restriction would prevent an 8(a) 
concern from assembling a varied and 
experienced Board of Directors. This 
requirement was included to comply 
with the statutory requirement of control 
by disadvantaged individuals. However, 
SBA has amended paragraph (e) to 
make clear that non-voting or honorary 
Board members are permitted. 

Paragraph (c)(3) of § 124.104 has been 
amended to clarify that excessive 
compensation of any nondisadvantaged 
individual, spouse or immediate family 
member in any form, including stock 
dividends, is prohibited. In addition, 
compensation will be deemed excessive 


if it exceeds the compensation to be 
received by any of the individuals who 
control and manage the day-to-day 
operations of the 8({a) concern. As 
proposed, § 124.104 prohibited 
nondisadvantaged former employers of 
the disadvantaged owner(s) from 
participating in an 8({a) concern as 
partners, stockholders, officers or 
directors. Several commenters objected 
to this restriction as overly broad. The 
final rule has been amended in 
paragraph (c)(4) to permit such 
participation by former employers if the 
relationship is in the best interests of the 
concern and if the former employer does 
not have actual control of, or the power 
to, control the 8{a) applicant or 
participant. 

Finally, § 124.104(a) has been 
amended to require, for those industries 
which require professional licensing 
(i.e., public accountancy, professional 
engineering, etc.), that either the 
applicant concern or one or more 
individuals employed by the applicant 
concern hold the requisite license. This 
represents a relaxation from the 
proposed rule which required the 
individual upon whom &{a) eligibility is 
based to hold the requisite license. SBA 
proposed the more restrictive 
requirement as a means to guard against 
nondisadvantaged individuals 
controlling an 8(a) concern. Upon 
reconsideration, SBA concluded that the 
other requirements of § 124.104 relating 
to control of an 8{a)} concern are 
adequate to guard against a 
nondisadvantaged individual controlling 
the firm by virtue of holding a 
professional license. SBA has amended 
the rule accordingly. 

Section 124.105 addresses the 
regulatory requirements of social 
disadvantage. In the proposed regulation 
SBA made only three substantive 
amendments to the existing § 124.105. 
First, it proposed to specifically state 
that social disadvantage would be 
“presumed” for members of certain 
named groups. In addition, it proposed 
to include in the regulations a definition 
of “Subcontinent Asian Americans.” 
Finally, it proposed to amend the 
existing regulatory definition of “Asian 
Pacific Americans” and the existing 
policy definition of “Subcontinent Asian 
Americans” to include individuals with 
origins in countries which has not 
previously been included. SBA 
specifically requested comments on the 
proposed definitional charges. 

SBA received approximately ten 
comments on the proposed changes to 
this section. Of these, approximately 
seven commented that the proposed 
changes should not be adopted because 





the SBA had failed to provide any 
justification for the changes, and 
because adding additional groups would 
serve to dilute the program. Three 
commenters concurred with the 
broadening of the definitions, and one of 
these also provided a detailed 
explanation of the geographical 
boundaries of the Subcontinent Asian» 
and Asian Pacific areas. This 
commenter noted that SBA had omitted 
from its definition of “Asian Pacific 
American,” individuals with origins 
from Hong Kong, and Macao; and from 
its definition of “Subcontinent Asian 
Americans,” individuals from Sikkim 
and the Maldives Islands. SBA has 
adopted the additional locations 
suggested with the exception fo Sikkim. 
Sikkim has not been included since it is 
a state within India, and individuals 
with origins from India are already 
included among those presumed to be 
socially disadvantaged. In addition, SBA 
has also noted that it inadvertently 
omitted Fiji, Kiribati, Tuvalu, Nauru, 
Indonesia and Tonga from its listing of 
countries whose people are regarded as 
Asian Pacific American. 

SBA has concluded that since it was 
the agency that had previously defined 
the two groups, either in regulations or 
policy documents, it is appropriate that 
these definitions be amended to include 
other countries of origin whose people 
share similar culture, heritage and 


previously included. The final rules will 
therefore adopt the definitions of “Asian 
Pacific American” and “Subcontinent 
Asian American” as proposed with the 
inclusion of the additional listed 
locations. 

One commenter noted that SBA had 
failed to clearly indicate that tribal 
entities are regarded as socially 
disadvantaged. The final regulations 
have also been amended to reflect that 
comment. 

In § 124.106 SBA proposed to establish 
criteria for determining economic 
disadvantage for purposes of 8{a) 
program entry and for participation in 
other programs which require SBA to 
determine social and economic 
disadvantage as a condition of 
eligibility. 

SBA received many comments on this 
section, A number of the commenters 
recommended that objective criteria be 
established for measuring economic 
disadvantage. In addition, some 
commenters recommended that separate 
criteria be established for 8{a) program 
entry, continuing 8{a) program 
participation and participation in other 
Federal programs which require SBA to 
determine social and economic 


disadvantage as a condition pf program 
eligibility. Comments on both this 
section and § 124.6 indicated that it 
would be unfair to enforce civil and 
criminal penalties for 
misrepresentations of economic 
disadvantage without clearly defining 
the criteria for determining such 
disadvantage. 

In response to these comments, SBA 
has significantly revised § 124.106. 
Section 124.106{a) now provides that an 
individual with a net worth of less than 
$250,000 will be regarded as 
economically disadvantaged for 
purposes of 8({a) program entry. Section 
102.106{b) now provides that an 
individual with a net worth of less than 
$750,000 will be regarded as 
economically disadvantaged for 
purposes of participation in programs, 
other than 8({a), which require SBA to 
determine social and economic 
disadvantage as a condition of 
eligibility. 

After discussions with the 
Congressional Small Business 
Committees, the $250,000 threshold 
figure was selected as an appropriate 
ceiling for determinations of economic 
disadvantage for purposes of 8(a) 
program entry. The $750,000 threshold 
for determining economic disadvantage 
for purposes of participation in other 
Federal programs was selected to 
provide for a concern’s business 
development. In both cases, the 
individual's net worth will be computed 
excluding the equity in his or her- 
personal residence and his or her 
ownership interest in the applicant or 
Participant business concern. SBA has 
also amended § 124.111 to provide 
threshold figures for de 
continuing economic disadvantage for 
8{a) Program Participants. 

SBA received a number of comments 
objecting to the proposed requirement 
that the net worth of an individual 
claiming economic disadvantage include 
the assets and liabilities of the 
individual and his or her spouse, if 
married. In response to these comments, 
SBA has amended the section to include 
new paragraphs (a)(2){i)(A)(7) and 
(a)(2){i}(A)(2). 

The cited paragraphs now provide 
that, for purposes of program entry only, 
SBA will require separate financial 
statements from an individual claiming 
disadvantaged status and from his or 
her spouse, if any. However, the 
financial condition of the spouse will 
not be considered except to the extent 
that a non-applicant spouse has 
received assets from the applicant 
spouse within two years of the date of 
program application. Any assets 
transferred within two years will be 
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presumed to be the property of the 
applicant spouse for purposes of 
determining that individual's personal 
net worth unless the couple is subject to 
a legal separation. In addition, SBA will 
not require financial statements from the 
non-applicant spouse if the couple is 
subject to a legal separation. SBA has 
also amended this section to indicate . 
the special requirements governing the 
disclosure of assets and liabilities in 
community property states. 

These provisions are not applicable to 
concerns where both spouses are 
individuals upon whom eligibility is 
based. In those cases, SBA will consider 
the net worth of each spouse 
individually for purposes of both 
program entry and for continued 
participation in the 8{a) program. 

SBA has also amended paragraph 
(a)(2){ii) to simplify the business 

financial condition criterion. SBA will 
continue to evaluate a concern’s 
financial condition based on a 
comparison of its condition to other 
concerns in the same industry. However, 


~ SBA has amended the list of factors 


which it will generally consider in 
determining a concern’s financial 
condition to add “working capital,” and 
to. delete “return on assets,” “return on 
sales,” “ratio of current assets to current 
liability (current ratio),” “ratio of the 
concern’s sales to the compensation of 
its officers,” “ratio of the concern’s sales 
to its working capital,” and “ratio of the 
concern's debt to its net worth.” 

Finally, SBA has amended paragraph 
(a})(2}{i}(C) to reflect that SBA will only 
evaluate the personal economic 
disadvantage of an Alaska Native who 
is claiming disadvantaged status for the 
purpose of qualifying an individually 
owned concern. In accordance with the 
provisions of the Alaska Native Claims 
Settlement Act, as amended, concerns 
which are majority owned by Alaska 
Native Corporations are also 
determined to be controlled by 
disadvantaged Alaska Natives. 
Therefore, SBA will not examine the 
economic disadvantage of an individual 
manager, officer or director of such a 
concern. 

Section 124.107 sets forth criteria for 
determining whether an applicant 
concern has potential for success in the 
8(a) program. SBA has amended 
§ 124.107 to incorporate existing progam 
policy regarding determinations of 
potential for success, and has included 
an absolute requirement that an — 
applicant concern demonstrate that it 
has been in business for two years prior 
to the date of its 8(a) program 
application. In addition, SBA has 
provided language to implement section 
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7(j)(11) of the Small Business Act, as 
amended by Public Law 100-656, which 
authorized SBA to deny program 
admission on the basis of lack of 
contract support only if the Government 
does not procure the types of products 
or if the purchase of such products or 
services is not in sufficient quantities to 
support the applicant concern’s 8(a) 
program business development. 

A number of comments objected to 
the “two year rule,” and a few found the 
exemptions to the rule to be too narrow. 
Another commenter noted that the 
former 8(a) Program rules permitted too 
many exceptions to 8(a) program 
eligibility requirements, and 
recommended that the requirements of 
the program be less discretionary. It is 
SBA’s conclusion that the business 
development goals of the program 
necessitate a determination of 
reasonable potential for success as one 
criterion of 8(a) program eligibility. 
SBA’s experience has led it to conclude 
that a concerns potential for success 
can generally be assumed if the concern 
has been in business for two years, has 
a demonstrated track record and is 
financially sound. Therefore, SBA has 
deleted the provisions permitting 
exceptions to the two year in business 
requirement. This change is further 
supported by the fact that a concern’s 
Program Term now begins on the date of 
its Program certification rather than on 
the date of award of the concern’s first 
8(a) contract. Therefore, firms which 
have been in business for at at least two 
years will have maximum opportunity 
for business development. 

SBA has also deleted paragraph (d) 
from this section. Proposed paragraph 
(d) would have permitted SBA to decline 
to process applications if the agency 
lacked the resources in a particular 
district or region to serve the 8({a) 
concern. While this would have only 
been invoked in extraordinary 
circumstances, SBA has decided, that 
should the need arise, it will rely on the 
increase in, or realignment of, Agency 
resources to correct for any lack of 
resources in a particular district or 
regional office rather than suspend 
processing of applications. 

Section 124.108 sets forth additional 
8(a) program eligibility requirements. 
Paragraph (c) of this section implements 
the provisions of section 7({j)(11) of the 
Small Business Act, as amended by 
Public Law 100-656, by permitting an 
individual or a business concern to use 
his/her or its eligibility only one time to 
qualify a concern for 8(a) program 
participation. An individual or concern 
is deemed to have used his/her or its 
eligibility effective upon the date of the 


concern’s approval for program 
participation. In this final rule SBA has 
clarified this restriction does not apply 
to concerns owned by Indian tribes or 
Alaska Native Corporations. The 
provisions relating to such concerns and 
their managers are set forth in § 124.112. 
This separate rule for tribally-owned 
concerns conforms to section 8({a)(4)(B) 
of the Small Business Act (15 U.S.C. 
636(a)(4)(B)) which requires that such 
managers be members of the tribe, but 
does not require that they be socially 
and economically disadvantaged. 
Similarly, the rule regarding concerns 
owned by Alsaka Native Corporations 
(ANCs) conforms to the Alaska Native 
Claims Settlement Act, as amended. 
That Act mandates that for purposes of 
participation in federal programs, a 
concern which is mejority owned by an 
ANC shall be deemed and controlled by 
the ANC. 

In addition, SBA received a comment 
relating to this paragraph which 
objected to the imposition of a limitation 
on reapplication of a disadvantaged 
individual who had previously used his 
or her eligibility to qualify an 8{a) 
Participant. The commenter stated that 
very good reasons may exist for an 
individual to leave participant concern, 
for example, to assume an appointed 
position. SBA has made no change to 
the rule as a result of this comment 
because the limitation is statutorily 
mandated. 

Section 124.109 describes types of 
businesses which are ineligible for the 
8(a) program. SBA received a comment 
opposing paragraph (a) which makes 
packagers ineligible for 8(a) program 
participation. The commenter expressed 
that a packager would nermally have 
more invested in its business than a 
dealer, which is permitted 8(a) 
participation. Therefore, a packager 
should also be eligible. SBA considered 
this comment but has not altered the 
regulation because packagers do not 
meet Walsh-Healey standards and are 
therefore ineligible to receive Federal 
contracts. Since the firms cannot receive 
Federal contracts, they have no 
prospects for business development 
through the 8(a) program. 

SBA also received a few comments 
opposing paragraph (b) of § 124.109 
which makes franchises ineligible for 
8(a) program participation. The 
commenters expressed the view that all 
businesses are subject to some degree of 
control by external forces and that 
franchise agreements are not predicated 
on abusive control. SBA considered this 
comment but has decided to retain the 
prohibition because of concern that the 
franchisor-franchisee arrangement, by 


its nature, gives the franchisor more 
control over the management, daily 
business operations and business 
development of the franchisee than is 
appropriate in light of the business 
development goals of the 8{a) program 
and the statutory requirement of control 
by disadvantaged individuals. 

Section 124.109(e) prohibits an 8(a) 
applicant or Program Participant from 
establishing its disadvantaged status by 
virtue of ownership by another 
disadvantaged concern. One commenter 
questioned whether this restriction 
applies to DoD'’s Small Disadvantaged 
Business (SDB) program or SBA's 8(d) 
Subcontracting program. Because the 
provision is rooted in the Small Business 
Act requirement of 51 percent ownership 
by disadvantaged individuals, and both 
the SDB program and 8(d) program use 
the 8(a) program definitions of social 
and economic disadvantage, this 
requirement applies also to the SDB 
program and the 8(d) program. The 
regulation has been amended 
accordingly. In contrast to some other 
ownership requirements set forth in 
§ 124.103, becasue this requirement is 
required by statute, SBA has provided 
no exceptions. 

Section 124.110 reflects the Program 
Term mandated by section 7(j) of the 
Small Business Act, as amended by 
Public Law 100-656. SBA received some 
comments which supported the fixed 
nine year term and one which opposed 
it. Since the term is set by statute, SBA 
has no authority to change it in these 
regulations. 

SBA proposed to add to the 
regulations a new § 124.111 to 
implement section 8(a) of the Small 
Business Act, as amended by Public 
Law 100-656, which requires each 
Program Participant to make certain 
annual submissions to SBA. The statute 
also requires SBA to examine each 
Participant on the basis of these annual 
submissions, or on information received 
from other sources, to determine 
whether the Participant and its 
disadvantaged owners continue to meet 
all 8(a) program eligibility standards, 
including the standards established for 
determining economic disadvantage. 

SBA received many comments 
pertaining to § 124.111. Most 
commenters objected to the vagueness 
of the standards for continued program 
eligibility and urged SBA to make them 
more specific. In the commenters’ view, 
it would be unfair to require an 
individual to certify to his or her 
economic disadvantage without defining 
clearly the term. It would be particularly 
unfair in light of the penalties to be 





imposed for false representation as set 
forth in § 124.6. 

In response to these comments, SBA 
has added two new threshold personal 
net worth figures for determining 
continuing economic disadvantage for 
individuals claiming disadvantaged 
status for 8{a) program participation. For 
firms in the developmental stage (years 
1-4) of program participation, an 
individual whose personal net worth 
exceeds $500,000 will not be considered 
economically disadvantaged. For firms 
in the transitional stage (years 5~9) of 
program participation, an individual 
whose personal net worth exceeds 
$750,000 will not be considered 
economically disadvantaged. To allow 
for the Participant's business 
development SBA has established three 
progressively higher thresholds for 

determining economic disadvantage 
throughout its Program Term: $250,000 
for program entry and $500,000 and 
$750,000 as noted above for continuing 
eligibility. For determining es 
economic 
worth will be calculated in ecmiienen 
with the oevisieme of § 124.106(a)}(2}. 

Some comments objected to SBA’s 
sonmameat that it examine a soncern's 
continued eligibility for 8(a) — 
Participation both on an annual basis 
and whenever it receives information 
from any source that causes SBA to 
believe the Program Participant is no 
longer economically disadvantaged or 
no longer meets any of the other 
eligibility criteria for 8{a) program 
participation. These commenters 
recommended that SBA conduct reviews 
of continued eligibility only once 
annually, and that the findings of such 
reviews be conclusive evidence of 
eligibility for the next year. The Small 
Business Act, as amended by Public 
Law 100-656, states that SBA “shall 
conduct an evaluation of a Program 
Participant's eligibility for continued 
participation in the Program whenever it 
received specific and credible 
information alleging that such Program 
Participant no longer meets the 
requirements of Program eligibility.” 
Because of this mandate, SBA has not 
adopted the suggested change. 

In § 124.112, SBA proposed to address 
8(a) program eligibility requirements for 
concerns owned by Indian Tribes, 
including Alaska Native Corporatiens 
(ANCs)}. SBA received a number of 
substantive comments on this proposed 
section from representatives of Indian 
Tribes and Alaska Native Corporations. 
In response to these comments SBA has 
made several amendments.to § 124.112. 

Paragraph {a){3){iv) has been 
amended to reflect the special status 
accorded to ANCs by the Alaska Native 


Claims Settlement Act, as amended. In 
accordance with that statute, ANCs are 
not required to provide the 
documentation required of other 
tribally-owned entities by paragraphs 
(b){3) (i) and {ii). Neither are ANCs 
subject to the provisions of paragraph 
(c)(1). 

SBA received several comments 
suggesting that the Agency presume 
economic disadvantage for tribally 
owned concerns. SBA could not adopt 
these comments because the Small 
Business Act, as amended by Public 
Law 99-272, expressly requires SBA to 
examine the economic disadvantage of a 
tribal owner of an B{a) applicant 
concern. In the proposed regulations, 
SBA did provide that once a tribe has 
established its economic disadvantage 
for purposes of qualifying a concern for 
8{a) program participation, it would not 
need to reeste’:‘ish such status to 
qualify other concerns, unless 
specifically asked to do so. SBA has 
retained this provision in its final 


regulations. 

SBA has deleted paragraph (b){2){ viii) 
of this section since directors, managers, 
and officers of tribally-owned concerns, 
including those owned by ANCs are not 
required to establish individual 
economic disadvantage. (See § 124.112 
(c) and {d}.) 

SBA also received several comments 
on paragraph (c)(1) which requires that 
a tribally-owned concern be a legal 
business entity organized for profit and 
susceptible to suit. In response to these 
comments, SBA has amended this 
paragraph to more clearly indicate that 
SBA’s requirement is that the Articles of 
Incorporation of a tribally-owned 
concern contain language that expressly 
waives sovereign immunity, or allows 
suit only for those matters related to 
SBA's programs, including, but not 
limited to 8{a) program participation, 
SBA direct or guaranty loans, advance 
payments and contract performance. 

Section 124.112(c}{3) has been 
amended to correct a typographical 
error. The corrected language now 
reads: “For corporate entities, a tribe 
must own at least 51 percent of the 
voting stock * * *” This provision 
mirrors the intent of Congress that 
disadvantaged concerns be 51% owned 
by disadvantaged individuals or tribes, 
or for those owned by Alaska Native 
Corporations, majority owned by the 
ANC. For the sake of administrative 
ease, SBA has interpreted “majority” 
ownership to mean 51%. 

SBA received several comments 

its proposed requirement that. 
a tribal member who is a manager, 
officer or director of a tribally-owned 
concern use his or her personal status as 
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disadvantaged in order to qualify the 
concern for Program Participation. In 
response to these comments SBA re- 
examined both the Small Business Act, 
as amended by Public Law 99-272, and 
the Alaska Native Claims Settlement 
Act, as amended. SBA has concluded 
that the statutory requirements of 
disadvantaged management and control 
are met for a tribally-owned concern if 
such concern is controlled by one or 
more members of an economically 
disadvantaged Indian Tribe. SBA has 
also concluded that the disadvantaged 
management and control requirements 
are met for concerns owned by Alaska 
Native Corporations if the majority of 
such concern is owned by an ANC. 
Therefore, for both tribally-owned and 
ANC-owned concerns, the individual 
managers, directors and officers are not 
required to establish individual social 
and economic disadvantage in order to 
qualify the concerns for 6(a) Program 
Participation. They are not, therefore, 
precluded from subsequently qualifying 
an individually owned concern for 8({a) 
Participation. Sections 
124.112{c}{4)(i) and 124.112(d} have been 
amended to reflect these changes. 

One commenter suggested that SBA 
allow tribally-owned concerns to be 
managed by individuals who are not 
members of the tribe which owns the 
8(a} applicant or participant concern. 
Other commenters have recommended 
that SBA allow management of a 
tribally-owned concern to come from a 
mix of tribal members, Indians who are 
members of other tribes, and non- 
Indians. SBA has not adopted these 
comments because they are contrary to 
SBA's interpretation of the requirements 
of the Small Business Act, as amended 
by Public Law 99-272, which requires 
that tribally owned concerns, except 
those owned by ANCs, be managed by 
members of the economically 
disadvantaged Indian Tribe which owns 
the company. 

Several comments indicated that 
ANC’s should not be required to form 
separate corporate entities. SBA has 
considered these comments, but has not 
adopted them. It is SBA'’s conclusion 
that the administrative requirements of 
8(a) program participation require that 
each ANC-owned concern be a separate 
entity. 

SBA did not adopt comments 
indicating that the Agency should not 
require a tribally-owned Participant to 
receive prior approval in order to 
include Tribal Council members on its 
Board of Directors. This was not 
adopted because SBA has determined 
that it needs to be aware of any 
interrelationships between the tribe and 
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the concern{s) which it owns. However, 
it is not anticipated that SBA will 
generally refuse to allow Tribal Council 
members to serve as directors of 
tribally-owned 8(a) concerns, unless 
such dual roles will cause findings of 
affiliation due to common management, 
or will otherwise detract from the 
business development goals of the 8{a) 
program. 

Comments were also received on 
§ 124.112{c){2) {ii) and (iii) which 
proposed that, except for joint ventures 
expressly authorized by the Small 
Business Act, as amended by Public 
Law 100-656, a tribally-owned Program 
Participant must qualify as a small 
business pursuant to § 121.4{g)(2) of this 
Title for each individual 3{a) contract 
award. It was suggested that SBA 
amend this section to.allow 8({a) 
program eligibility for a joint venture of 
which a tribally-owned concern is a 
partner. 

SBA has not adopted this 
recommendation. The Small Business 
Act, as amended by Public Law 100-656, 
provided for only two exemptions to 
SBA’s size requirements specifically for 
award of section 8{a) contracts to 
tribally-owned concerns. Nothing in 
either the Act or the Conference Report 
allows SBA to exempt from its size 
regulations joint ventures of which a 
tribally-owned concern is a party for 
purposes of program entry. 

in new § 124.113, SBA proposed to 
implement section 8{a}{15) of the Small 
Business Act, as amended by Public 
Law 100-656. In this section, SBA 
proposed that concerns owned by 
disadvantaged Native Hawaiian 
Organizations would be eligible for 
participation in the 6{a) program and 
other Federal programs which require 
SBA to determine social and economic 
disadvantage as a condition of 
eligibility. No comments were received 
on this section. However, SBA has 
amended § 124.113 to comport with the 
language of the statute by adding the 
words “economically disadvantaged” to 
provide that concerns owned by 
economically disadvantaged Native 
Hawaiian Organizations are eligible for 
participation in the 8{a) program and 
other cited programs. 

In § 124.201, SBA proposed to provide 
general information regarding the 
processing of 8{a) applications. 
Paragraph {a) of this section provided 
authority to the AA/MSB&COD to 
decline to process an 8(a) application if 
SBA iacked appropriate resources to 
serve an additional Program Participant. 
Although SBA received no comments on 
this section, it did receive a number of 
comments on § 124.107(d) which 
contained a similar provision. In 


response to those comments SBA has 
deleted paragraph {a) in its entirety, and 
has deleted the paragraph designation 
for paragraph (b) of this section. 

To conform with changes which have 
been made to § 124.107{a) and 
§ 124.107(b) of this part regarding 
determinations of potential for success, 
SBA has amended proposed paragraph 
(b) of this section to state that it is the 
Agency's policy that any concern or 
individual on behaif of such concern has 
the right to apply for 8{a) program 
participation whether or not there is an 
appearance of eligibility. It should be 
noted, however, that concerns which 
have not been in business of two full 
years as defined by SBA will not be 
approved for 8{a) program participation. 

Proposed § 124.202 provided 
information regarding the place of #ling 
an 8{a) application. SBA received no 
comments on this section. However, to 
accommodate changes which have been 
made in SBA’s organizational structure, 
the section has been amended to 
indicate the applications for 8{a) 
program participation will be filed in the 
field office serving the territory where 
the concern’s principal place of business 
is located. These offices, generally 
district offices, except in SBA’s Boston 
region, will also provide potential 
applicants with information regarding 
the program and with the required 
application forms. The section also 
states that applications for Program 
Participation will be processed by the 
appropriate regional office of the 
Division of Program Certification and 
Eligibility. 

Section 124.203 states that concerns 
approved for Program Participation will 
be serviced in the field office serving the 
territory in which the concern’s principal 
place of business is located. No 
comments were received in this section, 
and no changes have been made to it. 

In § 124.204, SBA proposed to provide 
information regarding the use of 
representatives in connection with the 
8(a) program application process. No 
comments were received on this section. 
However, SBA has amended § 124.204 to 
more clearly indicate that applicant 
representatives are subject to the 
prohibitions against contingency fees set 
forth in § 124.7 of this part. 

Proposed § 124.205 provided general 
information regarding the forms and 
attachments required for making 
application to the 8({a) program. No 
comments were received on this section, 
and no changes have been made to it. 

Sections 124.206 through 124.211 
implement section 8({a}(9)} of the Small 
Business Act, as amended by section 
409 of the Reform Act. These zections 
describe the rights of an applicant 


concern or Program Participant to seek 
further Agency review of certain initial 
Agency decisions. The agency review 
may include an administrative appeal to 
an Administrative Law Judge. The 
Reform Act authorizes an appeal of an 
initial Agency decision if such decision 
relates to program graduation, program 
termination, a denial of a request for a 
waiver of the restriction against the sale 
of an 8{a) concern pursuant to § 124.317 
or denial of program admission based 
solely on one or more of the following 
eligibility criteria: social disadvantage, 
economic disadvantage, ownership or 
control. 

SBA received very few comments on 
these sections. One commenter 
requested that SBA allow the 
Participant 180 days to respond to SBA’s 
Notice of Intent to Graduate or 
Terminate (§§ 124.208 and 124.209). SBA 
considered the comment but made no 
change to these sections, which, as 
written, allow two 45 day periods to 
respond to SBA’s Notice of Intent to 
Graduate or Terminate. The Small 
Business Act requires SBA to provide 
8{a) program benefits only to such firms 
which meet the continuing program 
eligibility requirements. If a firm has met 
the objectives of its business plan or 
ceases to meet the continued program 
eligibility requirements, it should be 
promptly graduated or terminated from 
the program. SBA believes that the 45 
day response periods are adequate to 
protect the rights of the concern while 
also adhering to the statutory mandate 
that 8{a) Participants meet all Program 
eligibility requirements. 

One commenter requested SBA to 
clarify that a graduated 8{a) concern is 
obligated to complete previously 
awarded 8{a) subcontracts, including 
price options. SBA has included a 
reference to priced options in 
§ 124.108{d). One commenter urged SBA 
not to consider ligitimate temporary 
absences of the disadvantaged owner(s) 
as grounds for termination of the 
program. In § 124.209, SBA is granted 
discretion to terminate a concern’s 
Program Participation for any of the 
listed causes. SBA is not required to do 
so. It is unlikely that SBA would base 
program termination on temporary 
incapacity of a disadvantaged principal 
due to illness or accident. Among other 
reasons, this is unlikely to occur 
because the time involved in terminating 
a concern from the program is likely: to 
exceed the period of illness. Therefore, 
SBA has made no change to § 124.209. 

Another Federal agency also 
commented on § 124.209 and asked that 
SBA notify the contracting agencies 


when termination or suspension 





procedures have been initiated. SBA 
does not notify contracting agencies of 
proposed suspensions or proposed 
terminations because to do so would 
deny the 8(a) concern the due process 
rights which the Small Business Act 
accords them. 

One commenter recommended that 
§ 124.210 relating to the appeals process 
permit the Agency to submit an affidavit 
to explain documentary evidence. This 
would be used to supplement the written 
record. SBA has considered this 
recommendation, but has not adopted it. 
The Reform Act mandated an arbitrary 
and capricious standard of review for 
8(a) appeals, which in turn limits the 
evidence reviewed to that in the written 
record, unless a showing is made of bad 
faith or improper behavior on the part of 
the initial decisionmaker. 

One commenter suggested that SBA 
clarify § 124.210(h)(3)(ii), which states 
that the burden of proof remains with 
the concern following the concern'’s 
preliminary showing of the initial 
decisionmaker's bad faith or improper 
behavior. SBA has made no change to 
the regulations, but offers the following 
explanation to clarify the intent of this 
provision. Under normal circumstances, 
neither SBA nor the 8(a) concern may 
introduce evidence beyond the written 
record in an 8(a) appeal. If, after the 
concern makes a preliminary showing of 
bad faith or improper behavior and the 
Agency has had an opportunity to rebut 
such showing, the Administrative Law 
Judge hearing the case will determine 
whether a substantial showing has been 
made. If so, the concern may engage in 
discovery and may introduce other 
evidence to show that the Agency 
arrived at the initial decision 
improperly. The Agency may engage in 
discovery and may introduce evidence 
to rebut such additional evidence 
offered by the concern. However, the 
burden of proof remains with the 8({a) 
concern to demonstrate-that the decision 
was made in bad faith or as a result of 
improper behavior and was, therefore, 
arbitrary and capricious. 

SBA received one comment on 
§ 124.211 which addresses the 
suspension of program assistance to 8(a) 
Participant concerns. The commenter 
was not clear why the decision whether 
to permit a hearing relating to a 
suspension may be based on advice 
from the Department of Labor or the 
Department of Justice, since a hearing 
would not necessarily be prejudicial to 
the other agency's case. While this is 
true, it is government procedure to rely 
on advice from those named 
Departments so that their cases are not 


inadvertently prejudiced by an SBA 
hearing on a suspension. 

SBA has revised § 124.211 to provide 
that actions to suspend a concern’s 
program participation can be 
commenced at any time after the 
issuance of an Initial Letter of 
Termination. This change has been 
made to continue SBA’s authority to 
protect the Government's interest by 
suspending a concern’s Program 
Participation prior to its termination 
from the 8(a) Program. 

Sections 124.301 through 124.320 
address the provision of various forms 
of assistance to 8(a) Program 
Participants, such as financial, technical, 
managerial assistance and contract 
support, to promote the business 
development of such concerns. 

Se€tion 124.301 addresses the 
submission of business plans and the 
required contents of such plans. Section 
301(a) sets forth general submission 
requirements. A number of commenters 
expressed the view that the 30-day time 
limit set forth in the proposed rule for 
the development and submission of a 
business plan was too short. SBA agrees 
with this comment and has amended the 
rule to provide that business plans must 
be submitted to SBA promptly after 
certification. The new language 
conforms to section 205 of the Reform 
Act. Another commenter recommended 
that a deadline be placed in the 
regulations for SBA review of the 
business plan. SBA has carefully 
considered this comment and has 
decided not to adopt it because of the 
differences in length and complexity of 
the various business plans requiring 
review. General time limitations will be 
placed in SBA’s Standard Operating 
Procedures (SOP), however. In addition, 
SBA will consider requests to perform 
expedited reviews of business plans 
where receipt of an 8(a) contract is 
contingent upon approval of the 
business plan. 

SBA has also amended this paragraph 
to provide that a Participant will not be 
eligible for program benefits until the 
SBA approves its business plan. The 
proposed regulation provided that the 
Participant would not be eligible for 8(a) 
contracts until approval of its business 
plan and did not address other program 
benefits. This amendment was made in 
response to the comment that SBA 
cannot determine appropriate program 
benefits for a Participant without an 
approved business plan. 

Section 301(b) sets forth the 
requirement that Standard Industrial 
Classification (SIC) codes for the nine 
year Program Term be set forth in the 
business plan. Numerous commenters 
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were opposed to this requirement, 
reasoning that it would be too difficult 
to project necessary SIC codes nine 
years in advance. The SIC code 
designation requirement is intended to 
be an estimate or projection of the 
industry areas in which the concern 
intends to concentrate. 8(a) concerns are 
not expected to make absolute 
determinations concerning the SIC 
codes under which they will operate for 
the next nine years. In fact, specific 
provision is made in § 124.302(c) for 
amendments and additions to the SIC 
codes set forth in the business plan. In 
addition, annual reviews of business 
plans are intended to permit 8(a) 
concerns to amend their business plans 
in accordance with the changing 
structure and needs of the concern. As 
part of the annual review process, 8(a) 
concerns have the opportunity to change 
the SIC codes in their business plans. 
The language of this section has been 
modified to clarify SBA’s intent and to 
correct the misimpression that the SIC 
code requirement is inflexible. ~ 

Section 124.301(c) sets forth the 
required contents of the business plan. 
A few commenters objected to these 
requirements as too onerous. These 
requirements are mandated by section 
205 of the Reform Act and, therefore, 
may not be altered. 

Section 124.302 sets forth the 
procedures for review and modification 
of the business plan. The majority of 
comments on this section focused on 
paragraph (c) which provides the 
conditions under which SBA will permit 
an 8({a) concern to change the SIC codes 
in its business plan or to add new SIC 
codes. Most concerns expressed the 
view that SBA would apply this section 
strictly to preclude concerns from 
expanding their businesses and 
venturing into new areas. This is not 
SBA's intent. If a concern is able to 
demonstrate that it is able to perform 
under a new or different SIC code, that 
the new SIC code represents a logical 
business progression, and other 
applicable criteria (i.e., Walsh-Healey 
Act, non-manufacturer rule * * * ) are 
met, the concern will be permitted to 
amend its business plan te change or 
add a new SIC code. See preamble 
concerning § 124.301(b). 

One commenter expressed concern 
regarding the requirement in the 
proposed rule that the requested SIC 
code be related to the primary SIC code 
of the concern. The commenter felt this 
requirement would be interpreted to 
prohibit concerns from adding SIC codes 
in two-digit SIC code industries other 
than the two-digit SIC code industry for 
the concern's primary industry. This was 
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not SBA’s intent. To avoid this 
misimpression, SBA has deleted this 
requirement. The requirement that the 
new SIC code represent a logical 
business progression for the firm 
adequately addresses SBA’s concern 
that the business limit its expansion to 
areas related to its primary area of 
endeavor. 

This paragraph has also been 


amended to delete the designation of the 


Regional Administrator or his/her 
designee as the deciding official on SIC 
code requests. The final regulation 
provides that SBA will approve SIC 
code changes/ additions. The reason for 
this change is that the SBA official 
authorized to approve these requests 
will vary from region to region 
depending on how the 8{a) program is 
managed in a particular region. In most 
regions 6{a) contracting is handled by 
the district office, and the appropriate 
District Director shall be responsible for 
approving SIC code changes. In those 
regions were 8(a) contracting is handled 
by the regional office, the appropriate 
ARA/MSB&COD shall approve such 
requests. Finally, paragraph (c) of 

§ 124.302 has been amended as a result 
of the comments to add a requirement 
that SBA make a decision on a request 
for a SIC code change within 45 days 
from the date the request is received. 
The time limitation is designed to 
minimize delay in processing requests 
so as to maximize the business 
development potential of 8({a) concerns. 

Paragraph (d) of § 123.302 requires a 
transition management plan to be 
submitted in the first year of a 
Participant's participation in the 
transitional stage of the Program Term. 
A few commenters asked when current 
Program Participants are expected to 
submit transition management plans if 
they are in the transitional stage on the 
effective date of these regulations. Such 
participants should submit these plans 
as soon as possible after the effective 
date of these regulations. 

Section 303 sets forth the stages of 
Program Participation. General Program 
Participation is divided into two 
stages—a developmental stage and a 
transitional stage. For concerns entering 
the 8(a) program after November 15, 
1988, the developmental stage is four 
years and the transitional stage is five 
years. One commenter asked for 
clarification concerning the length of 
time in each stage for concerns already 
‘ in the program. The regulation has been 
amended to clarify the method of 
calculation for these Program 
Participants. For those concerns with 
five or fewer years in the program as of 
August 15, 1989, the program year they 


are in on August 15, 1989 shall be 
considered the first year in the 
transitional stage. These concerns are 
subject to the modified business activity 
targets established in § 124.312(c)(5).. 

For concerns with more than five 
years remaining in the program as of 
August 15, 1989, the stages of Program 
Participation shall be determined so that 
the Participant will have five years in 
the transitional stage. The remaining 
time in the program shall be considered 
to be time in the developmental stage. 
For instance, if a concern had six and 
one half years remaining in the program 
as of August 15, 1989, the concern would 
have one and one half years remaining 
in the developmental stage and five 
years in the transitional stage. The time 
in the developmental stage will 
naturally precede the time in the 
transitional stage. These concerns are 
subject to the full business activity 
targets set forth in § 124.312(c){4). 

Section 124.303 also set forth the 
various forms of assistance available to 
concerns in the developmental and 
transitional stages. One commenter 
expressed the view that teaming 
arrangements should be permitted at the 
developmental as well as transitional 
stage of program participation. SBA is 
unable to adopt this comment because 
section 301 of the Reform Act provides 
for teaming arrangements only during 
the transitional stage. 

Another commenter requested 
clarification concerning whether SBA 
would be responsible for providing the 
training assistance available in the 
transitional stage. SBA will be 
responsible for arranging for such 
training assistance, either through the 
BOS or through its 7({j), Small Business 
Development Center (SBDC), or Service 
Corps of Retired Executives (SCORE) 
programs, or through referrals to other 
programs. 

Section 124.304 sets forth the statutory 
exemption from the. Walsh-Healey Act. 
One commenter suggested that the final 
tule clarify that: these exemptions shall 
apply only to requirements received on 
or after the effective date of these 
regulations. SBA agrees with this 
comment and has adopted it. Section 
124.305(f) of the final rule concerning 
Miller Act exemptions has also been 
amended to include this clarification. 

Section 124.305 sets forth the statutory 
exemption from the requirement in the 
Miller Act that payment and 
performance bonds be obtained on 
construction contracts. SBA has made 
four substantive amendments to this 
section based on public comment. First, 
paragraph (c)(6) of the proposed rule 
(paragraph (b)(3) of the final rule) 


required Program Participants 
requesting exemptions to demonstrate 
that they had been denied bonds from 
three sureties, one of which was 
required to be a corporate surety. There. 
were two major comments pertaining to 
this requirement. The first requested 
clarification concerning how a concern 
would “demonstrate” denial. The 
second expressed the view that 
obtaining three denials was overly 
burdensome for Program Participants. 
As a result of these comments, SBA has 
amended this paragraph to provide that 
a concern must obtain two denials from 
sureties, one of which must be from a 
corporate surety and one of which must 
be from an individual surety, and that 
the concern is to demonstrate such 
denial by submitting written denials 
from the sureties to SBA. 

The second change made to this 
section as a result of comments 
concerns § 124.305(d), which provides 
for the protection of third parties. The 
commenters pointed out that the statute 
provides for direct disbursement of 
contract proceeds to subcontractors as 
an option for protecting suppliers, but 
that SBA’s regulations did not contain 
this option. SBA agrees with this 
comment and has added to the 
regulation a provision listing direct 
disbursement as an option procuring 
agencies can utilize to protect suppliers. 

The third change to this section also is 
to paragraph (d)(4). This paragraph 
provides, among other things, that 
suppliers must be notified in writing of 
the existence of a Miller Act exemption 
and that the 8(a) concern must obtain 
written acknowledgement of such 
notification from its suppliers. This 
paragraph has been amended to provide 
that in all instances SBA must have in 
its possession all required 
acknowledgments prior to the payment 
of invoices. The proposed rule required 
that SBA should possess such 
acknowledgments before invoices are 
paid “where practicable.” The effect of « 
this change is to provide further 
protection to suppliers of materials and 
labor. 

The fourth substantive change is the 
addition of the requirements of 
paragraph (d)(4) concerning 
notifications to and acknowledgments 
from suppliers to the list of requirements 
which must be contained in special 
contract clauses. 

SBA has also added proposed 
paragraph (c)(6) of § 124.305 to § 124.305 
as paragraph (b)(3) because it believes 
that the requirement that a firm prove 
that it cannot obtain a bond is more 
appropriately placed in the paragraph 
concerning conditions for obtaining a 
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waiver than in the paragraph on 
limitations to the waiver. 

Another commenter expressed the 
view that there should be a blanket 
exemption from the Miller Act for all 
8(a) concerns involved in the 
construction industry. SBA is unable to 
adopt this comment because the Reform 
Act provides for an exemption from the 
Miller Act only where an 8(a) concern is 
unable to obtain a bond. Moreover, the 
purpose of the exemption is to enable 
responsible 8(a) concerns to perform 
contracts where they cannot persuade a 
surety to provide them a bond. The 
purpose is not to enable the concern to 
avoid paying for “high risk” bonding as 
the comment suggests. 

One commenter suggested that bonds 
should not be waived below the $1.25 
million surety bond guarantee ceiling. 
Under SBA’s Surety Bond Guarantee 
program, SBA agrees to guarantee 
sureties where a surety company is 
unwilling to provide a surety bond to a 
small business without such guarantee. 
SBA has not adopted this comment 
because, under certain circumstances, a 
surety may not be willing to provide a 
bond to an 8(a) concern even if SBA 
agrees to guarantee the bond. In such 
case SBA may want to provide an 
exemption to the bonding requirement of 
the Miller Act if it determines that the 
8(a) concern is capable of performing 
the requirement. 

A number of other commenters were 
opposed to SBA’s unwillingness to 
assume responsibility for payment of 
subcontractors when an 8(a) contractor 
fails to reimburse them. Congress has 
not appropriated funds for this purpose 
and, therefore, SBA is unable to assume 
this responsibility. Moreover, the 
Reform Act provides that SBA and the 
procuring agency should take steps to 
protect subcontractors by establishing a 
special bank account or by direct 
disbursement procedures. 

A few commenters requested that the 
$3,000,000 ceiling for the exemptions be 
lowered. Inasmuch as the $3,000,000 
ceiling is statutory, SBA cannot adopt 
this comment. It is the intent of Congress 
that SBA consider all requests under the 
ceiling. 

One commenter suggested that SBA 
automatically reject a request for a bond 
waiver where the 8(a) concern 
requesting the waiver has defaulted on a 
prior contract; or, at a minimum, that 
SBA require such concern to meet a 
higher standard before it may obtain a 
waiver. SBA has considered this 
comment, but has not adopted it. There 
are many reasons why a concern might 
default on a contract. If such concern 
corrects the problem which caused the 
default or if the cause of the default 


would not pertain to the contract for 
which the waiver is requested, such 
concern should not be penalized for the 
default. However, SBA will carefully 
consider a prior default and the 
circumstances which caused the default 
in determining whether a concern is 
capable of performing a subsequent 
contract for purposes of determining 
whether a waiver is appropriate. 
Moreover, the regulation does provide 
that SBA will not grant an exemption 
where a concern has defaulted on a 
prior contract for which it received an 
exemption. See § 124.305(c)(5). 

A few commenters opposed the 
provision in § 124.305(d)(1)(iii) which 
authorizes SBA to delegate to a third 
party its authority to approve 
disbursements from the special bank 
account established to protect third 
parties. SBA has considered and 
rejected this comment. The authority to 
delegate this authority is necessary due 
to SBA's limited personnel resources. 
SBA will exercise great care in 
approving qualified and responsible 
persons to apprové disbursements from 
the special bank account. 

For clarification, SBA has specified in 
§ 124.305(d)(2) that the 8(a) concern 
receiving the bond waiver notify 
suppliers of material and labor in 
writing of the exemption. 

A number of commenters asked 
whether SBA would grant a bond 
waiver over the objection of the 
procuring agency offering the 
requirement. If a procuring agency 
objects to a decision by SBA to grant a 
waiver, the agency can withdraw the 
requirement, in which case SBA may 
appeal the withdrawal, or the procuring 
agency may agree to offer the 
requirement to another 8(a) concern. 

Section 124.306 sets forth both the 
standards and procedures for obtaining 
financial assistance from SBA for skills 
training. Paragraph (a) of § 124.306 in 
the proposed rule provided that payment 
would be made to the training providers 
pursuant to appropriate agreement. That 
paragraph has been amended as a result 
of amendments to the Reform Act by the 
Technical Corrections Act, Public Law 
101-37, Section 8 of the Technical 
Corrections Act amended the Reform 
Act to permit SBA to make payments 
either to the training providers or as 
reimbursement to the 8(a) concern or the 
employee of the 8({a) concern receiving 
the training. The final rule has been 
amended to reflect this amendment to 
the Reform Act. 

One commenter objected to the 
limitations in paragraph (b)(5) of 
§ 124.306 on the types of institutions 
eligible to provide training under this 
section. SBA is unable to relax such 
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limitations as they are required by 
section 301 of the Reform Act. 
Paragraph (b) has been amended to 
include as paragraph (b)(12) the 
requirement that appropriate written 


. employment contracts must be executed 


and submitted to SBA in accordance 
with paragraph (f) of § 124.306. 

Paragraph (d) of § 124.306 has been 
amended to substitute the word 
“request” for the word “proposal” to 
avoid any confusion that the word 
“proposal” might cause, and to add a 
sentence clarifying that SBA may 
request additional information before 
the request is processed. 

Section 124.307 sets forth the general 
standards for acceptance of contracts 
for the 8(a) program. One commenter 
requested that paragraph (d) of this 
section be amended to provide that 
approval of an 8(a) contract will be 
contingent upon a determination by the 
procuring agency as well as by SBA that 
the concern is capable of performing the 
contract. SBA has rejected this comment 
inasmuch as it is SBA’s responsibility to 
certify its own capability to perform. the 
contract as the prime contractor. Such 
certification is based on a determination 
by SBA that the 8{a) concern to which it 
will subcontract the requirement is 
capable of performing the requirement. 
This certification requirement remains 
unchanged from SBA's former 
regulations. If the procuring agency 
questions an 8(a) concern’s capacity or 
capability to perform a particular 
requirement, it may express its concerns 
to SBA. However, the final authority to 
determine the capability of the 8(a) 
concern remains with SBA. 

One commenter requested that SBA 
add a provision to this section 
prohibiting SBA from accepting for the 
8(a) program any previously competed 
contract that is now an umbrella 
contract. SBA has not adopted this 
comment because under many 
circumstances, it would be appropriate 
to accept such an umbrella contract for 
the 8{a) program. The circumstances 
under which SBA will refuse to accept a 
procurement for the 8(a) program are set 
forth in § 124.309 of the rule. SBA will 
generally make such a refusal where 
acceptance would have an adverse 
impact on other small business 
programs or on an individual small 
business. If acceptance of the umbrella 
contract would result in any of the 
consequences listed in § 124.309, SBA 
would refuse to accept it. For instance, 
SBA would refuse to accept the 
requirement if the umbrella contract was 
substantially the same as the prior 
contract with minimal added 
requirements and a small business 
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concern would be adversely affected by 
acceptance of the contract for the 8{a) 
program. 

Section 124.308 sets forth the 
procedures for obtaining and accepting 
procurements for the 8(a) program. 
Paragraph (b) of this section provides, 
among other things, that if SBA 
disagrees with the SIC code assigned to 
the requirement by the procuring 
agency, SBA may request that the 
procuring Agency assign a different SIC 
code to the requirement. A few of the 
procuring agencies commented that a 
sentence should be added to this 
provision to clarify that the procuring 
agency shall make the final decision 
with regard to the SIC code assigned to 
the requirement. SBA has not adopted 
this comment because SBA retains the 
right to refuse the requirement if the 
procuring agency chooses an incorrect 
SIC code for the requirement. SBA has 
therefore, amended this paragraph to 
provide that if SBA is unable to accept 
the procuring agency's SIC code 
designation for the requirement, the 
AA/MSB&COD may file a SIC code 
appeal to the Office of Hearings and 
Appeals of the SBA or may refuse to 
accept the requirement for the 8(a) 
program. SBA will only take such 
actions when a SIC code is clearly 
incorrect, however. So long as the SIC 
code assigned to the requirement by the 
procuring agency contracting officer is 
reasonable, it will be accepted by SBA. 

Paragraph (b) has been er 
amended to provide that SBA may 
accept a requirement for competition 
even if it is below the applicable 
competitive threshold if it receives a 
request to do so from the procuring 
agency. One commenter correctly 
pointed out that SBA had inadvertently 
— this option from the proposed 
rule. 

Paragraph (b) has also been 
subdivided for clarity. 

Paragraph (c) of § 124.308 has been 
amended to reflect the proposed 
amendment to the Federal Acquisition 
Regulation (FAR) on competitive 8(a) 
procurements. That proposed rule was 
published in the Federal Register on 
June 28, 1989, 54 FR 27310. SBA has 
made minor language changes so that 
the language in this paragraph is 
virtually identical to that used in 
§ 19.804-2(a) of the proposed FAR 
amendment. In addition, SBA has 
redesignated paragraph (c)(14) of the 
proposed rule as paragraph (c)(17) and 
has added new paragraphs (a}(14), 
(a)(15) and (a)(16) to comport with the 
proposed FAR amendment. Paragraph 
(a)(14) provides that the procuring 
agency will identify in the offering letter 
all 8(a) concerns which have expressed 


an interest in being considered for the 
acquisition. Paragraph (a)(15) provides 
that, if the requirement is a national buy, 
the procuring agency will identify all 
SBA district or regional offices which 
have asked for the acquisition for the 


8(a) program. Paragraph (a)(16) provides ‘ 


that the offering letter shall contain a 
request that the acquisition be 
competitive, if appropriate, and the 
estimated contract value is under the 
applicable threshold. These additions 
represent either current policy which 
was not clear in SBA’s proposed rule, or 
items contained in the Reform Act. 

SBA has also added a new paragraph 
(h) to the final rule to clarify current 
policy and to comport with § 19.804—4 of 
the proposed FAR amendment. New 
Paragraph (h) provides that in order for 
repetitive acquisitions to be awarded 
through the 8(a) program, there must be 
separate offers and acceptances. This 
clarifies the general rule that every new 
contract must be separately accepted for 
the 8(a) program, even if such contract is 
for a repeat requirement. 

Paragraph (d) of § 124.308 provides 
procedures for SBA acceptance of a 
requirement for the 8(a) program. A few 
commenters requested that time frames 
be established so that procuring 
agencies and contractors will know 
when to expect decisions with regard to 
SBA’s acceptance of national buys and 
designations of specific participants to 
perform. SBA has rejected this comment 
because generally procuring agencies 
provide time frames in which they need 
decisions made for particular 
procurements. Moreover, general time 
frames will be placed in SBA’s Standard 
Operating Procedures (SOP). Another 
commenter suggested that SBA make a 
detailed analysis of its portfolio within 
the 15-day time frame for acceptance, to 
include analyses of the business plans 
of all eligible Participants. 
Unfortunately, SBA does not have the 
resources to perform such extensive 
research within such a short time frame. 

Paragraph (e) of § 124.308 sets forth 
the requirements and procedures for 
acceptance of sole source requirements 
when the procuring agency nominates a 
particular Program Participant for 
award. One commenter requested that 
an exception be made to the 
requirement that an 8{a) concern not be 
awarded a sole source contract if the 
concern has exceeded its support level 
when award of that contract would 
assist the concern in meeting its 8(a) 
program objectives. It is SBA’s policy 
that 8(a) concerns must stay within their 
support levels. There are a number of 
reasons for setting support levels, 
including the encouragement of logical 
and well-planned development of the 
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concern, reduced reliance on 8{a) 
contracts, and fair distribution of sole 
source contracts. If an 8(a) concern 
believes that its support level is too low, 
it may request that its support level be 
raised. If SBA granted exceptions to 
support level requirements to permit 8{a) 
concerns to be awarded additional sole 
source contracts, it would render such 
support levels meaningless. 

Another commenter requested that the 
regulation permit the procuring agency 
to withdraw the requirement or appeal if 
SBA refuses to award the contract to the 
nominated concern. The procuring 
agency always has the option of 
withdrawing the requirement. Therefore, 
it is unnecessary to include that option 
in this regulation. There is no appeal 
process for issues of Participant 
selection. 

Paragraph (g) of § 124.308 provides 
that procuring agencies may not request 
formal technical evaluations for sole 
source contracts. One commenter 
objected to formal technical evaluations 
in all cases, reasoning that these 
evaluations discriminate against smaller 
concerns which cannot afford costly 
proposal efforts. One of the purposes of 
the introduction of competition into the 
8(a) program is to educate 8(a) concerns 
in the competitive process and to 
provide them with experience in 
following the procedures they will have 
to follow once they leave the 8({a) 
program. Formal technical evaluations 
are an integral part of unrestricted 
procurements of certain services. 
Therefore, to prohibit their use in (2) 
competitive procurements won'r 
artificially ease competitions for these 
procurements. The Conference Report to 
the Reform Act, H.R. Rep. No. 1070, 
100th Cong., 2d Sess. 64 (1988) 
specifically provides that competitions 
should be representative of competition 
which is the normal practice in the 
relevant industries. In order to protect 
the smaller or newer Participants in the 
program, SBA has prohibited formal 
technical evaluations for sole source 
awards. 

Section 124.309 sets forth the 
conditions under which SBA will refuse 
to accept a requirement for the 8(a) 
program where to do so would 
adversely affect the Small Business or 
Small Disadvantaged Business (SDB) 
set-aside programs or a particular small 
business. One commenter requested that 
this section be deleted as discriminatory 
to 8(a) concerns. This policy is well 
established and is set forth in SBA’s 
former regulations. Congress intended 
that the various programs developed for 
assistance to small firms and small 
disadvantaged firms function 
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cooperatively and harmoniously. It is 
therefore necessary to have regulations 
in place which permit such cooperative 
functioning and prevent u-necessary 
and counter-productive competition 
between programs. The intent of this 
section is merely to preclude 8[{a) 
awards where a procurement has 
already been committed to another 
small business program. 

SBA has amended the language in 
paragraph {c) to clarify that in 
determining whether adverse impact 
exists, SBA will consider all relevant 
factors. in light of this clarification, 
paragraph {c)(2) of the proposed rule has 
been deleted as unnecessary. 

A few commenters opposed paragraph 
(d) of § 124.309, which provides thet 
under certain specified circumstances, 
SBA will release a requirement from the 
8(a) program so that it can be competed. 
One commenter requested that the word 
“released” be changed to “rejected” 
since every new contract (even if it is a 
repeat requirement) must be separately 
accepted fcr the 8{a) program. SBA 
agrees with this comment and has 
substituted the word “rejected” for 
“released” everywhere it appears. 

Another commenter requested that 
specific criteria be provided for rejection 
of a requirement. SBA has decided not 
to include specific criteria in the 
regulation because of the differences in 
the types of requirements offered to the 
8(a) program, differing circumstances, 
and jack of experience in this area. 
After ABA develops clear policy 
guidelines for implementation of this 
paragraph, it will consider promulgating 
such guidelines and criteria as 
regulations. 

Finally, one commenter suggested that 
the procuring agency have input into the 
decision to reject a requirement so that 
it can be competed. SBA agrees with 
this comment and has adopted it. 

Section 124.310 provides that SBA 
must approve subcontracting 
arrangements under 6{a) coniracts. One 
commenter asked whether this 
requirement is retroactive to contracts 
awarded prior to the effective date of 
the regulations. This requirement is not 
new and therefore retroactivity is not an 
issue. The requirement reflects long- 
standing SBA policy and is included in 
the FAR regulations under the section 
on required special clauses. (48 CFR 
52.219-12{b)(3).) 

A number of the commenters opposed 
the requirement generally, arguing that it 
needlessly injects SBA into the 
legitimate decisions of 8{a) concerns. 
Because the 8[{a) program is a business 
development program, SBA has a 
legitimate interest in being informed of 
and involved in Participants’ decisions. 


Moreover, this approval process is 
necessary in order to prevent fronts and 
to prohibit excessive contro] and/or 
benefits to non-8(a) concerns. Finally, 
SBA must examine the subcontracting 
arrangements of 8{a) concerns to insure 
that the legislatively mandated 
subcontracting percentage limitations 
are met. See section 921 of Public Law 
99-661 and § 124.314 of these 
regulations. 

It should also be noted that SBA is not 
required to affirmatively approve each 
subcontract and will generally accept 
the 8(a) concern’s subcontracting 
arrangements if the requirements of 
§ 124.314 are met. However, SBA musi 
be informed of such arrangements and 
reserves the right to disapprove 
subcontractors or subcontracting 
arrangements. 

Section 124.311 sets forth the statutory 
thresholds for competition within the 
8(a) program and describes the 
procedures for conducting competitions. 
The introduction of competition into the 
8(a) program over the threshold amounts 
was mandated by section 303(b) of the 
Reform Act. A number of commenters 
expressed the general view that 
competition cannot be effectively 
integrated into the 8{a) program. The 
primary concern was that the delay 
involved in conducting competitions 
would take away the primary 
motivations for procuring agencies to set 
aside contracts for the 8{a) program— 
ease and speed. SBA and the various 
procuring agencies which utilize the 8{a) 
program are aware of the danger that 
requirements could be lost to the 8{a) 
program aé a result of the competitive 
requirements. In order to ensure that 
8(a) activity is maintained at current 
levels or increased, SBA will use all due 
diligence to expedite the competitive 
8(a) process and will encourage 
contracting agencies to do the same. 
Moreover, in revising the Federal 
Acquisition Regulation (FAR) to include 
standards and procedures for 
conducting competitions within the 8{a) 
program, Federal procuring agencies 
have taken into consideration the 
danger of increased delay and have 
provided, where possible, for 
streamlined procedures for conducting 
8({a) competitions. 

A number of commenters requested 
that the threshold amounts set forth in 
§ 124.311{a)(2) be raised and many 
presented precise formulas for 
determining when competition should be 
required. SBA is unable to adopt these 
comments because the threshold 
amounts are mandated by statute. See 
section 303{b) of the Reform Act. The 
statute also mandates that option years 
be included in calculating the threshold 
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amounts and that the calculation be 
based on “anticipated award price.” 
Therefore, comments opposing these 
requirements could not be adopted. 

One commenter suggested that 
paragraph {a) be amended to provide 
that for purposes of indefinite quantity / 
delivery contracts, the threshold 
amounts should apply to the guaranteed 
minimum value of the contract. SBA 
agrees with this comment and has 
amended the regulation accordingly. 

Section 124.311{b) sets forth the 
effective date of the threshold 
requirements. A number of commenters 
objected to the requirement that a 
proposal containing price must be 
submitted to the procuring agency 
before October 1, 1989 in order for a 
requirement to avoid the requirement 
that contracts over the threshold 
requirements be competed. The 
commenters pointed out that 8{a) 
concerns expend vaiuable resources 
both in terms of personnel time and 
money to self-market and negotiate 
contracts with procuring agencies. The 
commenters requested SBA to revise the 
regulation to permit a requirement to be 
awarded as a sole source contract if it is 
accepted for the 8{a) program before 
October 1, 1969. SBA agrees with this 
comment and has amended paragraph 
(b) to provide that the threshold 
requirements shall not apply to any 8(a) 
requirement that has been accepted for 
the 8(a) program prior to October 1, 
1989. 

Paragraph (c) of § 124.311 provides 
that SBA may eward an 8{a) contract on 
a non-competitive basis to an 8{a) 
concern owned and controlled by an 
economically disadvantaged Indian 
tribe even if such contract exceeds the 
competitive thresholds. A number of 
commenters recommended that SBA 
add a provision to this paragraph 
specifying that it will not consider a 
request to award a contract above the 
threshold amounts to an Indian tribe 
where the requirement has already been 
accepted for competition. The 
commenters reasoned that removal of a 
requirement from competition would 
prejudice prospective bidders who have 
expended valuable resources in 
preparing bids or proposals. SBA agrees 
with this view and has amended this 
paragraph to preclude SBA from 
awarding a requirement above the 
threshold amounts on a sole source 
basis to a tribally-owned 8{a) concern 
once it has been accepted for 
competition and prospective offerors 
have been notified. However, if a 
requirement is offered to the 8{a) 
program again {after the concern which 
was awarded such contract pursuant to 
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competition has completed 
performance), the requirement must then 
be separately accepted for the 8({a) 
program and could be offered to a 
tribally-owned concern. 

Paragraph (d) of § 124.311 sets forth 
the circumstances under which SBA will 
consider a request from a procuring 
agency that a requirement under the 
applicable threshold amount be 
competed. A number of commenters 
expressed the view that contracts under 
the threshold amounts should never be 
competed. SBA has not adopted this 
comment for the following reasons. 
First, section 303(b) of the Reform Act 
expressly authorizes SBA to permit 
competition under the threshold 
amounts. Second, the regulation 
authorizes SBA to permit competition 
under the threshold amounts only under 
limited circumstances, and examples of 
the circumstances where SBA will 
consider granting such permission are 
clearly specified in the regulations. SBA 
intends to utilize this authority 
infrequently. Finally, it is SBA's policy 
to prohibit technical evaluations on sole 
source contracts. Therefore, SBA must 
have the authority to approve sole 
source contracts under the threshold 
amounts in order to permit agencies to 
perform technical evaluations on 
contracts under the threshold amounts. 

Another commenter suggested that 
paragraph (d) be amended to provide 
that the head of the procuring agency 
must make the request to SBA to 
compete a contract under the applicable 
threshold. The statute does not specify 
that the request must come from the 
head of the procuring agency and SBA 
sees no need to require such high-level 
involvement. SBA will defer to the 
various procuring agencies with regard 
. to the appropriate official to make the 
request. 

Paragraph (e) of § 124.311 provides 
that SBA may accept a requirement 
above the applicable threshold on a sole 
source basis if there are not two eligible 
bidders in cases where SBA determines 
that there is one eligible Program 
Participant capable of performing the 
requirement at a fair price. One 
commenter suggested that this 
paragraph be amended to provide that 
the procuring agency rather than SBA 
will determine whether an 8({a) concern 
exists capable of performing the 
contract. SBA has always determined 
the competency of 8{a) concerns to 
perform sole source contracts and is in 
the best position to do so. Therefore, 
SBA has not adopted this comment. 

Another commenter asked whether 
SBA would accept a requirement above 
the applicable threshold on a sole 
source basis if it was a local buy and 


there was only one eligible 8(a) concern 
in the district in which the procurement 
would be performed. Under these 
circumstances, SBA would look first to 
other districts in the applicable region 
and then to adjacent regions in order to 
determine whether two eligible offerors 
exist which are capable of performing 
the requirement at a fair price. SBA has 
amended paragraph (d) to clarify this 
policy. 

SBA has amended paragraph (e) to 
clarify how it will determine the 
absence of two eligible bidders for local 
buys where the geographic boundaries 
for competition are flexible. The added 
language provides that, for national 
buys, SBA will determine that there are 
not two eligible bidders if there are not 
two eligible bidders anywhere in the 
United States. For local buys, SBA will 
determine that there are not two eligible 
bidders if there are not two eligible 
bidders located in the applicable region 
or adjacent regions. This clear threshold 
will preclude arbitrary decisions and 
requests to manipulate the thresholds to 
benefit particular 8(a) concerns. 

Paragraph (f) of § 124.311 sets forth 
the procedures for conducting 
competitions. Numerous commenters 
objected to the requirement in 
paragraph (f)(1) that SBA approve the 
competitive criteria utilized by a 
procuring agency to select a concern for 
award. The commenters reasoned that 
SBA does not have the technical 
expertise to evaluate competitive 
criteria effectively and that, in 
exercising approval authority over-the 
procuring agency, SBA would be 
usurping such agency's legitimate role in 
the procurement process. SBA agrees 
with this comment and has removed the 
clause in paragraph (f)(1) providing that 
SBA must approve the competitive 
criteria. 

Many of the comments on this 
paragraph concerned issues that will be 
addressed in the amendments to the 
Federal Acquisition Regulation (FAR) 
implementing the Reform Act. As 
previously noted, those regulations were 
published in proposed form on June 28, 
1989 in the Federal Register for 
comment. (54 FR 27310.) The proposed 
rule contains detailed procedures for 
conducting 8(a) competitions, including 
solicitation procedures and procedures 
for identifying potential offerors. Many 
of the comments also addressed issues 
which should more appropriately be 
made as comments on the proposed 
amendments to the FAR. For instance, a 
number of comments were received 
concerning when sealed bidding should 
be used and when competitions should 
be conducted based solely on technical 
capability without regard to price. These 
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determinations are the responsibility of 
the procuring agencies rather than SBA. 

A number of commenters requested 
that SBA provide a list of eligible 
offerors to procuring agencies for each 
competitive procurement. This would be 
impracticable for purposes of national 
buys in view of the number of concerns 
in the national portfolio. However, SBA 
is willing to provide procuring agencies 
with such a list where the requirement is 
a local buy, provided that the procuring 
agency returns the list with a copy of the 
solicitation when it is made public. This 
will permit SBA to update or correct the 
list of potential bidders if necessary. 

Paragraph (f}(4) of § 124.311 of the 
proposed rule provided that, in a 
negotiated procurement, the procuring 
agency would identify all offerors to 
SBA for purposes of obtaining from SBA 
a determination of the eligibility of each 
offeror. This paragraph has been 
amended in the final rule to conform to 
the proposed FAR rule. That rule 
provides that in a sealed bid 
procurement, the procuring agency 
would provide SBA with a list of ranked 
offerors and that SBA would examine 
the eligibility of each concern on the list 
starting with the lowest bidder until it 
finds an eligible concern. This procedure 
is slightly different from the procedure 
set forth in SBA’s proposed rule. The 
FAR proposed rule also provides that, in 
a negotiated procurement, the procuring 
agency would identify all offerors in the 
competitive range. SBA's proposed rule 
provided that the procuring agency 
would provide SBA a list of all offerors. 
SBA’s final rule has been amended to 
conform to these provisions of the 
proposed FAR rule. Other technical 
changes have also been made to the 
language in the final rule to replicate the 
proposed FAR rule. 

Paragraph (f)(5) of § 124.311 provides 
that SBA will determine whether any 
firm identified by the procuring agency 
is eligible for award and specifies the 
factors SBA will examine in making 
such determination. One of the factors 
SBA will examine is whether the 8{a) 
concern has achieved its competitive 
business mix targets. A number of 
commenters expressed the view that 
inability to achieve the competitive 
business targets should not preclude the 
8(a) concern from competing for 
contracts inasmuch as denial of 8{a) 
contracts is only one possible remedy 
for failure to achieve the targets. SBA 
agrees with this view and has amended 
this paragraph to provide that SBA will 
determine whether the 8(a) concern has 
achieved or has made substantial and 
sustained efforts to achieve the 
competitive business mix targets set 





forth in its business plan. A final 
sentence has been added to provide that 
failure to achieve the competitive 
business activity targets will not affect a 
concern’s eligibility for an 8{a) 
competitive award if SBA and the 
concern have agreed upon a remedial 
plan and such plan does not include 
denial of future 8{a) awards. 

Another commenter expressed the 
view that SBA should not consider 
support levels or achievement of 
business activity targets at all in 
determining whether an 8[{a) concern is 
eligible for a competitive 8[a) award. 
SBA must consider these factors in 
order to insure that 8{a) contracts are 
equitably distributed among Program 
Participants, and in order to insure that 
concerns do not become unduly 
dependent on 8{a) contracts. 

One commenter suggested that 
concerns be approved for competition 
before the bidding process; i.e., that SBA 
perform eligibility reviews on all the 
concerns in the 8{a) portfolio and submit 
to the procuring agency a list of all 
potential offerors eligible for an 8{a) 
competitive procurement. This comment 
was rejected as it would be an 
inappropriate use of SBA's time and 
resources to determine the eligibility of 
every concern in the portfolio for the 
appropriate geographical boundaries 
where only a small fraction of those 
concerns would ultimately bid on a 
particular procurement. 

A number of commenters ees 
whether SBA or the procuring 
would be responsible for notifying 8a) 
concerns that they are ineligible for 
award. SBA will notify those firms 
determined to be ineligible. 

Another factor which SBA will 
examine in determining the eligibility of 
an 8(a) concern for a competitive 6{a) 
award is whether the concern has the 
SIC code for the procurement in its 
business plan. A few commenters 
suggested that the regulation be 
amended to provide that firms may 
compete for a procurement if they have 
the “same or similar” SIC code in their 
business plan as the SIC code for the 
procurement. SBA has rejected this 
comment because to permit a concern to 
compete for a contract where it does not 
have the SIC code for the contract in its 
business plan would defeat the purpose 
of requiring concerns to include all SIC 
codes under which they will operate in 
their business plans. 

A few commenters recommended that 
concerns certify as to eligibility to a 
particular competitive 8(a) award with 
penalties for false certifications. SBA 
has considered this comment but has 
not adopted it. If a concern self-certifies 
and is awarded the contract and it is 


determined after performance has begun 
that the concern was ineligible for such 
contract, either the procuring agency 
would be harmed by having to terminate 
the contract and reaward it or, if the 
contract is not terminated, offerors 
—— are eligible for the contract would 
e 

In order to comport with § 19.605-2(d) 
of the FAR proposed rule, SBA has 
amended paragraph (f)(5) to provide that 
SBA will make eligibility determinations 
on competitive procurements within five 
working days of receipt of the list of 
offerors. 

Section 124.312 requires a firm to 
establish targets of non-8{a) business 
activity during its participation in the 
8(a) program. During the developmental 
stage of program participation {program 
years 1-4), a firm is required to make 
substantial and sustained efforts to meet 
the targeted dollar levels of non-8(a) 
revenue set forth in its business plan. 
These targets may be set as a 
percentage of revenues or as a specified 
dollar level. During each program year 
in the transitional stage of program 
participation (program years 5-9), a 
fixed percentage of a Participant's total 
revenue is required to be derived from 
non-8(a) business. The section sets forth 
varying ranges of non-8(a) business 
revenues that a Participant is required to 
achieve, depending upon its year in the 
program. 

Section 124.312({c) identifies the non- 
8(a) business activity targets that 
Participants are required to meet during 
the transitional stage of Program 
Participation. Participants approved for 
participation on or after November 15, 
1988, and Participants with more than 
five years remaining in the program as 
of August 15, 1989, are subject to the 
non-8(a) business activity targets set 
forth in § 124.312(c)(4). Participants with 
five years or less remaining in the 
program as of August 15, 1989, are 
subject to modified non-8{a) business 
activity targets set forth in 
§ 124.312{c)(5). 

SBA received many comments 
concerning its proposed implementation 
of the non-8{a) business activity targets. 
Generally, commenters felt that the 
proposed targets were too difficult to 
meet, particularly for current 
Participants in the program, although 
several commenters did believe that the 
targets should be more “challenging.” 
SBA concurs that the proposed modified 
targets could have been difficult to meet 
for some current Participants and that 
more flexibility was needed in the final 
rule to avoid unduly burdening current 
Program Participants. In response to the 
comments, SBA has reduced the 
percentages of required non-8{a) 
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- revenue be rpccsc for firms subject to 
the m 


odified targets. As a result, a firm 
subject to the modified targets will be 
required to attain less non-6(a) revenue 
during each year in the transitional 
stage of program participation. 

Several commenters urged SBA to 
make the modified targets applicable to 
current Participants with six years or 
less remaining in the program instead of 
five years or less as set forth in the 
proposed rule. SBA considered this 
recommendation, but believes it to be 
contrary to section 303{a) of the 
Business Opportunity Development 
Reform Act of 1988 which authorizes 
SBA to “establish modified targets for 
Program Participants that have 
participated in the Program for a period 
of /Jonger than four years on the 
effective date of this subparagraph.” 
(August 15, 1989) [Emphasis added]. If 
the modified targets were made 
applicable to firms with six years or less 
remaining in the program (instead of five 
years), they could apply to firms which 
have been in the program for only three 
years. This would be contrary to the 
statutory authority. 

Several commenters also expressed 
confusion concerning the application of 
the modified targets. They wondered, for 
example, whether they were required to 
meet the target for year one or year two 
if they had four years remaining in the 
program on the effective date of this 
section (i.e., on October 1, 1989}. The 
targets correspond to a firm’s year in the 
transitional stage, not its year in the 
program or the number of years 
remaining in the program. As such, 
every firm subject to the modified 
targets must attain between 10-15% non- 
8(a) revenue (the target corresponding to 
year one in the transitional stage) during 
its first program year after the effective 
date of this provision. The following 
example of the application of this 
provision is offered to further illustrate 
the Agency’s intent. 

Example: Program Participant XYZ 
has 4 years remaining in the program as 
of August 15, 1989 {i.e., it graduates from 
the program on August 14, 1993). 
Because this firm has between 3 and 5 
years remaining in the program, the 
modified non-8{a) business activity 
targets are applicable. During its first 
full program year after the effective date 
of this provision {i.e., August 15, 1989- 
August 14, 1990}, the applicable non-8(a) 
business target is 10-15%—the target 
corresponding to year one in the 
transitional stage. During the program 
year of August 15, 1990-August 14, 1991, 
the applicable non-8(a) business target 
is 15-20%—the target corresponding to 
year two in the transitional stage. The 
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applicable non-8(a)} business activity 
targets for the third and fourth program 
years would be 20-30% and 30-40% 
respectively. XYX would exit the 
program having a target of between 30- 
40% non-8(a] revenues. The modified 
target corresponding to the fifth year in 
the transitional stage would never be 
applicable in this instance. 

SBA has not changed the non-8(a) 
business activity targets applicable to 
newly admitted firms and firms with 
more than five years ining in the 
program as of August 15, 1989. It is 
SBA’s view that the targets established 
in the proposed rule are entirely 
consistent with the intent of the 
Business Opportunity Development 
Reform Act of 1988 and are not 
unrealistic to achieve. The &{a) program 
is a program designed to aid in the 
development of business concerns 
owned and controlled by disadvantaged 
individuals. It is not intended to be the 
sole support of such concerns. Firms are 
encouraged to develop a business base 
outside the 8{a} program so that they 
can survive after existing the program. 
While several commenters felt that the 
proposed non-8{a) business activity 
targets were too high, these targets must 
be set at levels that will encourage a 
firm to prosper in the open marketplace 
after leaving the 8(a) program. 

The Conference Report to the 
Business Opportunity Development 
Reform Act of 1988, H.R. Rep. No. 1070, 
100th Cong., 2d Sess. 62-63 (1988), 
provides guidance to SBA for 
establishing non-8(a) business activity 
targets. The conference report states 
that the targets established “should 
generally require firms in the fifth and 
sixth years to show 25% of revenues 
from sources other than 8{a) contracts, 
while in the seventh and eighth years 
such business revenues should move 
toward 50%,” and, in the final year of 
program participation, “firms should 
strive to achieve at least three-fourths of 
their business revenues from sources 
other than 8{a) contracts.” [Emphasis 
added]. SBA has taken these general 
parameters and has refined them in 
order to have realistic, attainable targets 
which firms are more likely to meet. 

Instead of grouping years 5 and 6 and 
years 7 and 8 together (ie., having the 
same business activity targets), the final 
rule sets different business activity 
targets for each year in the transitional 
stage of program participation. SBA 
believes that a requirement of 
approximately 25 percent non-8{a) 
business in year 6 followed by a 
requirement of approximately 50 percent 
non-8(a} business in year 7 would be 
unreasonable. A Participant that barely 


meets the target in year 6, and is thus 
not subject to remedial measures, could 
have difficulty in reaching the target in 
year 7. SBA believes that a more gradual 
progression away from 8{a) reliance is 
preferable. In addition, the final rule sets 
ranges of acceptable non-8{a) business 
revenues instead of requiring a specific 
minimum level of non-8{a} business. 
SBA believes that the attainment of non- 
8(a) business by Program Participants 
within a specified range is more realistic 
than minimum level requirements. 

A few commenters also suggested that 
the non-8(a) business activity targets be 
industry specific (i.e., that they vary 
based on the primary SIC Code of the 
concern}. SBA believes that such a 
system would be unworkable and 
subject to charges of prejudicial 
treatment. In addition, there is no 
support for such a concept in the 
Business Development Opportunity 
Reform Act of 1988 or its legislative 
history. 

Comment was also made that 
compliance with the non-8(a) business 
activity targets should be based solely 
on new sales during the applicable 
program year, rather than on total 
revenues. SBA disagrees. In determining 
support levels, options and 
modifications are counted in the 
program year in which they are 
exercised. SBA believes that they should 
be similarly counted in determining 
compliance to business mix targets. To 
disregard 8{a) options and modifications 
in determining business mix compliance 
would be to skew a firm's true reliance 
on the 8{a) program. The intent of the 
new legislation was to require firms to 
become less dependent on the 8a) 
program. The only way to do that is to 
count all revenues derived during the 
applicable program year in determining 
business mix compliance. 

Several commenters felt that 
competitive 8{a} awards should count 
positively for a firm in determining 
business mix compliance, and not 
negatively (i.e., that sole source 8(a) 
awards should be measured against all 
other revenues instead of adding 
competitive 8{a} awards to sole source 
awards and measuring that figure 
against all other revenues}. Another 
commenter believed that the regulations 
should not permit the Department of 
Defense Small Disadvantaged Business 
and other preference program contracts 
to count toward non-8{a} revenues. SBA 
believes that the statute and legislative 
history are clear concerning both of 
these points. Section 303({a} of the 
Business Development Opportunity 
Reform Act of 1988 requires SBA to set 
business activity targets which reflect a 
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reasonably consistent increase in 
“contracts awarded other than pursuant 
to section 8{a)” of the Small Business 
Act. In addition, the conference report 
states that “the targets established by 
SBA shall be for business outside of the 
program that firms must attain and does 
not include those awards that firms 
receive after competitions restricted to 
the 8{a) program.” H.R. Rep. Ne. 1070, 
100th Cong., 2d Sess. 62 {1988}. The 
statutory distinction is clear. All 8{a) 
revenue, whether awarded through 
competition or as a sole source contract, 
is measured against all revenue 
obtained outside the 8{a) program, 
including SDB and other preference 
program contracts. 

SBA also received many comments 
concerning the imposition of remedial 
measures for failure to meet the required 
non-8{a) business activity targets 
(§ 124.312{c){12)}. Several commenters 
believed that the proposed remedial 
measures were penalties and 
recommended that SBA provide 
constructive assistance such as advice 
on marketing and financial strategies 
instead of imposing such penalties. 
Commenters also recommended that 
8(a) contract support should not be 
reduced where good faith efforts were 
made by an 8a) concern to obtain non- 
8(a} contracts, but where the concern 
did not meet its required non-8(a)} 
business activity target (e.g., a firm 
submitted 8 offers for non-8{a)} 
competitive contracts, but failed to 
receive an award). The proposed 
remedial measures were not intended to 
be penalties unless no efforts were 
made to obtain non-8{a} revenues or a 
firm repeatedly failed to come close to 
the applicable non-8{a) business activity 
target. 

SBA has clarified the regulation to 
provide that the type of remedial 
measure to be used depends on the 
extent to which the Participant failed to 
obtain, and the effort expended in 
seeking, non-8{a) business. If a firm is 
close to its targets, or demonstrates that 
it has made good faith efforts to obtain 
non-8{a) business, the remedial 
measures to be taken by SBA will 
generally be the provision of technical 
and/or managerial assisiance—not a 
reduction in 8{a) support levels. For 
example, if a firm has submitted offers 
for a variety of non-8{a) contracts, but 
fails to obtain any awards, the firm 
undoubtedly needs and should be 
required to obtain managerial and 
technical assistance. Reducing 8{a) 
support, however, might cripple the 
firm's ability to continue to operate. It 
should be noted, however, that good 
faith efforts alone will not insulate a 





firm from reduced 8(a) support levels 
and/or termination from the program 
where the firm repeatedly makes no 
improvement in obtaining non-8(a) 
revenues. 

The potential remedies can range from 
requiring a Participant to obtain 
management and/or technical 
assistance where the Participant's non- 
8(a) business activity is very close to the 
required target, to reducing a 
Participant's 8(a) support level or 
reducing or eliminating sole source 8({a) 
awards for Participants which have had 
less success in meeting the required 
targets, to termination where a 
Participant makes no effort to obtain 
non-8(a) business and is content to rely 
solely on the 8(a) program. The 
management and/or technical 
assistance called for in the regulations 
may be provided by SBA sponsored 
entities (e.g., through the 7(j) program, 
the Small Business Development Center 
program, or SCORE and ACE 
counselors), local chambers of 
commerce, private and public sector 
consultants, educational institutions, 
and other entities as specified by SBA 
as part of the annual review process. A 
provision has also been added to the 
final rule that notifies Program 
Participants that termination 
proceedings will be commenced where 
no efforts are made to obtain non-8(a) 
revenues. 

Comment was also made that SBA 
should not include the denial or 
restriction of competitive 8(a) contracts 
as a remedial measure since this kind of 
competition will strengthen the firm's 
chances of obtaining non-8(a) 
competitive contracts. SBA has removed 
from the final rule the subparagraph that 
permitted restricting the award of new 
competitive 8(a) contracts (proposed 
§ 124.312(c)(12)(iii)). This proposed 
subparagraph also authorized restricting 
the award of new sole source 8(a) 
contracts. Although that subparagraph 
has been eliminated from the final rule, 
restricting the award of new sole source 
8(a) contracts may be imposed under 
§ 124.312(c)(12)(iv) (proposed 
§ 124.312(c)(12)(ii)). 

Several commenters objected to the 
provision of proposed § 124.312(b)(4) 
which prohibited a firm in the 
developmental stage of Program 
Participation from receiving 8{a) 
contract support (whether it is awarded 
as a sole source contract or through 
competition) in excess of 125 percent of 
the 8(a) support level established in its 
approved business plan. The 
commenters argued that this provision 
ignored the nature of business cycles. 
SBA disagrees with the commenters 


concerning this provision. SBA 
encourages firms to plan for business 
cycles and authorizes changes 
(increases) in approved support levels 
throughout a firm's life in the program to 
account for such cycles. Specifically, the 
regulations authorize increases in 
approved support levels twice a year if 
such increases can be justified (i.e., 
once, at the time of the annual review, 
and again at the halfway mark of the 
specific program year). The Participant's 
support level can be increased at the 
mid-year point of a Participant's 
program year, but not solely to enable 
the firm to receive an additional 8(a) 
contract that it has identified. In the 
past, SBA may have approved requests 
for increases in 8({a) support levels 
without regard for whether or not the 
firm could increase its non-8(a) business 
simultaneously. 

This brought about two results. First, 
it gave little meaning to a firm's 
approved 8(a) support level. A firm 
could seek 8(a) contracts in excess of its 
approved 8(a) support level, knowing 
that SBA might increase the support 
level if requested. Second, it encouraged 
a reliance on the 8(a) program. It was 
possible that a concern could request, 
and receive, an increase in its 8{a) 
support level that resulted in the entire 
capacity of the business being devoted 
to the performance of 8(a) contracts. 
This would have made it difficult for a 
firm to make the transition into the 
competitive marketplace upon leaving 
the program. 

The final rule permits a Participant to 
request, and receive, an increase in its 
approved 8({a) support level, but only if it 
can demonstrate that it has increased its 
capacity and capability to the point that 
its currently approved 8(a) support level 
is inappropriate. In addition, the 
increased capacity and capability must 
be to the point that any approved 
increase in 8(a) support would not 
commit the entire increased capacity of 
the concern (i.e., after increasing its 8{a) 
support level, the Participant would still 
be able to perform additional non-8{a) 
contracts). 

In measuring whether a Participant 
has reached its approved 8(a) support 
level during any program year, the 
regulations (§ 124.312(b)(6) for firms in 
the developmental stage and 
§ 124.312(c)(9) for firms in the 
transitional stage) state that the dollar 
value of the base year of all contracts 
awarded during that program year 
(excluding options on such contracts 
which would be exercisable in one or - 
more subsequent program years) will be 
added to the dollar value of all options 
and other modifications affecting price 
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that are exercised during that program 
year. Options and modifications are 
counted in the program year during 
which they are exercised. If an option or 
modification were exercised in the same 
program year in which the base year of 
an 8(a) contract was awarded, then both 
the base year and option/modification 
would be counted in that program year. 
If, however, an option or modification is 
exercised in a subsequent program year, 
only the base year of the 8{a) contract 
would be counted in determining 8(a) 
support received. In such a case, the 
dollar value of the option or 
modification would be counted in the 
program year in which the option/ 
modification was exercised. 

Several commenters felt that the 
measurement of support levels should 
be based on revenues instead of on the 
value of contracts awarded during the 
year. They reasoned that this change 
was particularly needed in the case of 
indefinite quantity contracts where a 
ceiling dollar amount might never by 
reached. In such a case, if a ceiling 
dollar figure is counted toward a firm's 
support level and the procuring agency's 
needs under the contract do not come 
close to that figure, the 8({a) firm could 
be penalized (i.e., it might not have been 
eligible for other 8(a) contracts because 
it had reached its approved support 
level). SBA agrees that the application 
of this provision in the indefinite 
quantity contract context should be 
clarified. In this regard, the final rule 
now specifies that in the case of an 
indefinite quantity contract having a 
guaranteed minimum, only the 
guaranteed minimum dollar amount is 
counted against a concern’s approved 
8(a) support level. SBA does not, 
however, believe that the support level 
measurement should be changed from 
contract value to revenues. If such a 
change were made, adherence to a 
firm’s approved support level could not 
be determined until after the program 
year ended. In which case, it would be 
too late to restrict 8(a) awards because 
the firm would have exceeded its 
approved support level. Restrictions in 
the subsequent program year would not 
be supportable because the firm would 
have a newly established approved 
support level for each year. 

Section 124.313 repeats the provision 
of SBA's previously existing regulations 
that SBA will certify its own 
competence to perform the 8(a) 
requirement. This certification, required 
by law as a condition of 8(a) contract 
award for both sole source and 
competitive 8({a) contracts, should not be 
confused with the entirely distinct 
Certificate of Competency (COC) 
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available under the Smal} Business Act 
and part 125 of this Title. The COC 
program does not apply to &{a) 
contracts. One commenter questioned 
whether an 8{a) firm could appeal SBA's 
refusal to certify its competency on 
behalf of a specific concern. The 
regulations call for no such appeal 
process. Practically, however, the firm's 
views concerning this issue will be 
heard. In a sole source 8{a) contract, the 
firm will generally be involved in 
negotiations with the agency. 
If the procuring agency is not satisfied 
that the concern has the capacity or 
capability to perform the requirement, it 
will so notify SBA. SBA will discuss the 
matter with the firm and the procuring 
agency to determine whether the firm 
can perform the contract. The firm's, as 
well as the agency's, views will be 
considered in this regard. If SBA 
concurs with the procuring agency, the 
procuring agency will be authorized to 
negotiate with another 8{a) firm. lf SBA 
determines that the firm can perform, 
but the agency still 

SBA can appeal that decision to the 
head of the procuring agency. 

Section 124.314 requires the selected 
8(a) concern in either a sole source or 
competitive 8{a} award to perform a 
certain percentage of the requirement 
with its own work force. The 
percentages for service and supply 
contracts are taken directly from section 
8(a){14)({A} of the Small Business Act, 15 
U.S.C. 637{a){14){A), as amended by 
Public Law 99-661. In addition, section 
8{a){14)(C} of the Smal! Business Act 
requires SBA to establish performance 
of work requirements for general and 
specialty construction. This rule requires 
an 8{a) contractor to perform at least 15 
percent of the cost of the contract, not 
including the cost of materials, with its 
own employees for a general 
construction contract, and at least 25% 
of the cost of the contract, not including 
the cost of materials, with its own 
employees for a specialty construction 
contract. These are the same percentage 
of work requirements that the 8f{a} 
regulations have historically required for 
general and specialty trade tonstruction 
contracts. The rule clarifies that work 
done by an 8(a)} concern's subsidiary, 
even if wholly owned, does not count in 
determining whether the applicable 
performance of requirement is being 
fulfilled. While a few commenters 
objected to the inclusion of this 
clarification in the regulations, SBA did 
not adopt these comments in as much as 
this provision is based on an opinion of 
SBA's Office of General Counsel and: 
represents the Agency's past practice 
regarding subsidiaries. 


One commenter also suggested that: 
there be a separate lower performance 
of work requirement for architect and ' 
engineering services. Such a 
requirement would be contrary to 
section 8{a)(14){A) of the Small Business 
Act, as amended by Public Law 99-661. 
That section applies to all services, 
excluding construction. Architect and 
engineering services are not excluded 
from that requirement. 

Section 124.315 defines what 
constitutes “fair market price” for 8{a)} 
contract purposes. This section is taken 
almost verbatim from section 303{e) of 
the Business Opportunity Development 
Reform Act of 1988. SBA received little 
comment on this section and it is 
unchanged from the proposed 
regulations. 

Section 124.316 authorizes SBA to 
delegate, by the use of special clauses in 
the price and subcontract, the 
responsibility for administering an 8{a) 
subcontract to the procuring agency. The 
proposed rule excluded certain actions 
from those that could be delegated to 
the procuring agency by SBA. Procuring 
agencies felt that they should have 
administration functions with respect to 
the exercise of options and 
modifications. SBA agrees with respect 
to options and has deleted the reference 
to options within the ions of 
actions that SBA will not delegate to 
procuring agencies. SBA also agrees that 
the exercise of modifications within the 
scope of the contract is within the 
authority of the procuring agency 
contracting officer. However, 
modifications outside the scope of the 
contract are, in effect, new contracts 
which need SBA’s concurrence. SBA has 
seen many instances where a 
modification clearly outside the scope of 
the original contract has been exercised 
by the procuring agency (without any 
SBA involvement and many times 
without notice to SBA) to permit an 8{a) 
firm which has exited the program to 
perform work it would otherwise not 
have been eligible to perform. 

SBA has deleted modifications from 
the list of actions which SBA will not 
delegate to procuring agencies. SBA 
believes that § 124.318, dealing with the 
exercise of modifications beyond the 
scope of the original 8{a) contract, is 
sufficient to ensure SBA's involvement 
and concurrence in such actions. SBA 
also believes that its second concern 
with regard to modifications, that many 
times SBA does not receive copies of 
modifications of 8{a} contracts, will be 
remedied by an addition requiring such 
notice in the FAR. 

Although decisions to terminate a 
contract are to be made by the procuring 


agency contracting officer, SBA should 
be involved in the process because it 
can often prevent a default from 
occurring by providing technical and/or 
' managerial assistance to the performing 
8(a) concern. SBA believes that such 
involvement is ensured by the 
provisions of § 124.319 and, thus, has 
deleted terminations from this section. 
Comments were made that SBA’s 
concurrence should be required before 
novations can be entered and with 
regard to all matters pertaining to 
advance payments. SBA concurs, and 
has left these two actions as actions that 
cannot be delegated to procuring 
agencies. 

Section 124.317 provides for 
termination of a contract for 
convenience if the disadvantaged 
owner(s} of the 8{a) concern performing 
the contract transfer{s)} ownership of the 
concern. This section is taken directly 
from section 407 of the Business 
Opportunity Development Reform Act of 
1988 and implements the 
that a contract be performed by the 8{a) 
firm that initially received the contract 
award. The SBA Administrator is 
authorized to waive this requirement 
under certain specified conditions. 
Several commenters questioned who 
could request a waiver to be granted by 
the SBA Administrator. The fina} rule 
clarifies that either the 8{a) Participant 
which was awarded the 8{a) contract or 
the procuring agency may request a 
waiver. Generally, this request must be 
made prior to the relinquishment of 
ownership and control by the original 
8(a) awardee unless, pursuant to 
§ 124.317(d), the head of the procuring 
agency certifies that termination of the 
contract would severely impair the 
attainment of the agency's program 
objectives or missions. In such case, a 
request for a waiver by the procuring 
agency may be considered subsequent 
to the change in ownership and control. 
The decision to grant a waiver is still 
statutorily vested solely in the SBA 
Administrator. In addition, where the 
change in ownership and control is due 
to the death or incapacity of an 
individual(s) upon whom eligibility is 
based, the request for a waiver may be 
made as soon as possible after the 
occurrence of such event pursuant to 
§ 124.317{e). 

SBA also wishes to clarify that 
waivers may be requested and granted, 
for “changes in ownership and control” 
or for “performance” of specific 
contracts. A waiver for a change of 
ownership, if granted, applies to all 8{a) 
contracts being performed by the 
concern (i.e., such a waiver authorizes 
an 8{a} concern to continue performance 
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on all of its 8(a) contracts.) A waiver 
relating to the performance of a speciic 
contract is just that. The Participant is 
authorized to continue performance on 
the 8(.; contract for which the waiver 
was granted. If a waiver for a change in 
ownership is not granted, the 8(a) 
concern must obtain a waiver of 
performance for each 8({a) contract it 
seeks to perform after the change of 
ownership and control occurs. 

Several commenters noted that this 
provision was not limited in its 
application to contracts entered into on 
or after October 1, 1989 as set forth in 
the Business Opportunity Development 
Reform Act of 1988. SBA has clarified 
the final rule to so limit the application 
of this provision. As such, this provision 
does not apply to previously awarded 
8(a) contracts or to contracts which may 
yet be awarded prior to October 1, 1989. 
A few commenters also believed that 
there should be discretion in whether to 
terminate an 8(a) contract for 
convenience where there is a change in 
ownership and control. The statute does 
not give such flexibility, and, therefore, 
SBA has not adopted this comment. 
Conversely, several commenters felt 
that the termination should be for 
default instead of convenience (so that 
reprocurement costs, etc., would not be 
borne by the Government) where the 
concern was no longer owned and 
controlled by disadvantaged 
individuals. In such instances, 
termination for convenience is 
statutorily required and cannot be 
changed by SBA in these regulations. 

Section 124.318 incorporates into the 
regulations opinions of the SBA’s 
General Counsel concerning the 
exercise of options and modifications. 
Specifically, this section treats the 
exercise of an unpriced option or a 
modification beyond the scope of the 
initial 8(a) as a new contracting action. 
As such, if a concern has exited the 8(a) 
program or is other than small under the 
size standard corresponding to the SIC 
code for the requirement, the option or 
modification cannot be exercised. If, 
however, the concern were still a | 
Program Participant and still a small 
business under the size standard 
corresponding to the SIC code for the 
requirement, negotiations concerning the 
modification or pricing the option could 
be entered into and, if a fair and 
reasonable price is negotiated, the 
option or modification could be 
exercised. Alternatively, a priced option 
or a modification within the scope of the 
initial 8(a) contract award could be 
exercised whether or not the concern 
that received the award has exited the 
8(a) program and whether the concern 


has grown large under the size standard 
corresponding to the SIC code for the 
requirement. One commenter noted that 
a modification beyond the scope of the 
initial 8{a) award should not be 
exercised even if the concern were still 
a Program Participant and still a small 
business under the size standard 
corresponding to the SIC code for the 
requirement where the value of the 
modification exceeds the applicable 
threshold amount set forth in § 124.311. 
SBA concurs. As long as such a 
modification is considered a new 
contracting action, if it exceeds the 
applicable threshold amount, it can only 
be accepted by SBA for competition 
among eligible 8{a) concerns. Although 
not commented on, the same rationale 
applies to unpriced options. 
Consequently, the final rule has been 
amended to specify that an unpriced 
option or modification beyond the scope 
of the contract cannot be exercised in 
any case where the anticipated value of 
the option or modification exceeds the 
threshold amount for the concern 
wishing to exercise it. SBA may only 
accept such requirement for competition 
among eligible 8(a) concerns. 

Section 124.319 sets forth the 
procedures for terminations of 8({a) 
contracts for both default and 
convenience. These provisions, with one 
exception, are identical to those 
previously contained in § 124.302(d). The 
only exception is that, as noted above in 
§ 124.317, a termination for convenience 
must be initiated whenever the 
disadvantaged owner(s) of an 8(a) 
ror gern transfer(s) ownership of the 
concern to any other party and the SBA 
Administrator does not grant a waiver 
pursuant to the exceptions set forth in 
§ 124.317. Aside from a few comments 
relating to the provision relating to 
contract transfers, this section was not 
commented on. 

Section 124.320 addresses disputes 
and appeals. Paragraph (a) speaks to 
contract disputes generally. Disputes 
arising between an 8(a) subcontractor 
and a procuring agency contracting 
officer will generally be decided 
unilaterally by the procuring agency 
contracting officez. Disputes arising out 
of matters relating to advance payments 
or business development expense funds 
will be decided unilaterally by SBA's 
contracting offices. For disputes arising 
out of construction contracts where SBA 
has waived bonding pursuant to 
§ 124.305, the proposed rule specified 
that the contracting officer deciding the 
dispute will be that as agreed between 
SBA and the procuring agency. 
Comment was received objecting to this 
provision. Commenters felt that the 
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procuring agency contracting officer 
should always be the official deciding _ 
disputes concerning performance. SBA 
agrees with that comment. The proposed 
rule intended that the procuring agency 
contracting officer decide such disputes. 
The proposal was also intended to 
permit the SBA contracting officer to 
decide disputes concerning the 
disbursement of funds from the special 
bank account established to protect 
suppliers of the 8(a) concern. That 
clarification has been made in this final 
rule. Participants have the right to 
appeal contracting officer decisions 
under the Contract Disputes Act of 1978. 

Paragraph (b) describes the conditions 
and procedures for appeal by SBA to the 
head of a procuring agency. This 
paragraph clarifies that SBA is 
authorized to appeal both the decision 
not to set aside a requirement for the 
8(a) program and the terms and 
conditions of a contract already set 
aside for the program. No specific 
comments were received concerning this 
paragraph and it remains unchanged in 
the final rule. 

Section 124.321 sets forth the 
requirements by which a Program 
Participant may enter joint venture 
agreements to perform 8(a) contracts. 
Several commenters objected to the 
requirement that SBA’s size regulations 
apply to the joint venture entity. While 
the 8(a) program is designed to develop 
small businesses owned and controlled 
by disadvantaged individuals, it must be 
remembered that 8{a) subcontracts must 
be awarded to small business entities. If 
an 8(a) concern is not small, either in its 
own right or because of affiliation, it 
cannot receive an 8(a) award. If an 8(a) 
concern wishes to be involved with a 
large concern in an 8(a) contracting 
matter, to gain experience in a certain 
area or for another reason, it can 
subcontract a portion of the 
performance of the 8(a) contract (in 
accordance with the percentages set 
forth in § 124.413) to the large concern. It 
cannot, however, joint venture with that 
concern. Failure to comply with the 
requirements of this section with respect 
to performance and/or control of the 
joint venture project may subject the 
firm to Program termination 
proceedings. 

In response to comments, SBA has 
also added a new paragraph in the final 
rule concerning required performance of 
work percentages by the 8(a) party to 
the joint venture. Section 124.321(f) 
requires the 8(a) partner(s) to an eligible 
8(a) joint venture to perform the 
applicable percentages of work required 
by § 124.314. For example, in a 
professional services contract, at least 
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50% of the cost of contract performance. 


incurred for labor must be expended for 
employees of the 8(a) partner(s) to the 
joint venture. Performance by the other 
joint venturer(s) does not satisfy this 
requirement. To permit performance by 
other joint venturers to count toward the 
performance of work requirements 
imposed by § 124.314 would be to permit 
circumvention of the subcontracting 
limitations through the joint venture 
mechanism. 

Section 124.401 addresses advance 
payments. The requirements set forth in 
this section are substantively the same 
as those formerly used by SBA in 
authorizing and administering advance 
payments. The former regulation has 
been reworded where necessary for 
clarity. In addition, several provisions 
which previously appeared only in 
SBA’s Standard Operating Procedures or 
policy guidelines have been added to 
the regulations. This section also 
incorporates the provisions formerly 
appearing in § 124.403 concerning letters 
of credit. Again, the substance of the 
regulation dealing with letters of credit 
has not been changed, but it has been 
incorporated into the advance payment 
section for ease of use, understanding 
and clarity. 

Several commenters recommended 
that advance payments be authorized 
only in connection with sole source 8(a) 
awards and not for competitive 8({a) 
awards, noting that firms lacking 
financial capacity would otherwise 
submit offers in response to a 
competitive 8{a) solicitation with an 
expectation of obtaining financing 
through advance payments. The 
commenters believed that such a 
practice would lead to unfair 
advantages in an 8(a) competition. SBA 
agrees and has inserted a new 
§ 124.401(a)(3) which limits advance 


payments to sole source 8(a) contracts. , 


SBA has also clarified that options are 
not included when determining the 
amount of advance payments that may 
be authorized (see § 124.401(a)(4)). 
While SBA has never directly 
authorized advance payments in excess 
of the value of the base contract, we are 
aware that a few such advance 
payments have been made. There have 
been several cases where advance 
payments have been given in excess of 
the base contract, in anticipation of 
options to the contract, only to have the 
procuring agency not exercise the 
options. In such a situation, SBA is left 
in the precarious position of seeking 
repayment in excess of the value of the 
entire contract. The rule has been 
amended to prevent this situation from 
arising. 


Section 124.402 addresses Business 
Development Expense (BDE). This 
section governs those Program 
Participants that are performing 


contracts for which BDE was given prior 


to the expiration of the BDE program. As 
previously noted, the newly authorized 
loan program set forth in § 122.57 of this 
title is intended to replace BDE. The 
granting of BDE is no longer authorized 
after June 1, 1989, the effective date of 
the statutory provision authorizing the 
loan program. No comments were 
received concerning the substance of 
these provisions, 

Section 124.403 (proposed § 124.501), 
Development assistance program, and 
§ 124.404 (proposed § 124.502), Small 
Business and Capital Ownership 
Development Program are identical to 
$§ 124.501 and 124.502 of the former 
regulations, respectively. No comments 
were received concerning these sections 
and, except for typographical 
corrections, they have not been changed 
in this final rule. 

Section 124.501 (proposed § 124.601) 
sets forth those reporting requirements 
not set forth in other sections. This 
section states requirements which are 
mandated by the reform legislation. 
Only a few comments were received 
from the public concerning this section. 
These comments recommended changes 
which were contrary to the statutory 
mandates and, thus, have not been 
adopted. 


Compliance With Executive Orders 
12291 and 12612, the Regulatory 
Flexibility Act (5 U.S.C. 601, et seq.), and 
the Paperwork Reduction Act (44 U.S.C. 
Ch 35) 


For purposes of Executive Order 12291 
and the Regulatory Flexibility Act, this 
rule is a major rule which is likely to 
have a significant economic effect on a 
substantial number of small entities. As 
discussed in the initial regulatory 
flexibility analysis contained in the 
proposed rule (54 FR 12071), this rule is 
necessary to implement the Business 
Opportunity Development Reform Act of 
1988 (Pub. L. 100-656) and to implement 
changes in Agency policy relating to the 
8(a) program. A summary of the public 
comments on the proposed rule and 
SBA’s actions as a result of such 
comments is set forth in the preceding 
section of this preamble. SBA submits 
that there are no alternatives, which 
were not highlighted in the summary of 
the public comments, which could 
implement the policies and legal 
requirements addressed by this rule in a 
more cost effective manner or in a 
manner which would have less 
economic effect on small businesses. 
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The potential costs and benefits of the. 
rule as well as the net benefit of the rule 
are unchanged from those set forth in 
the preamble to the proposed rule (54 FR 
12070-12071). Projected annual 
purchases through the 8(a) Program as 
revised by implementation of the . 
Reform Act are estimated at 
approximately $4 billion. The cost of 
implementing this rule is estimated to be 
approximately $11 million, to be used 
primarily to establish and implement 
new rules and guidelines and to 
purchase new equipment and to hire 
and/or train personnel. The net benefits 
of the rule realized by program 
participants through their greater access 
to and ownership of productive capital 
as a result of 8(a) program participation. 
In addition, the national defense 
production base will be strengthened by 
assisting 8(a) participants which 
perform defense contracts to develop 
into stronger, better established and 
more competitive businesses. 

In the preamble to the proposed rule, 
SBA noted 5 sections of the proposed 
rule which contained new or changed 
paperwork requirements. The 
paperwork requirements have been 
made a part of this final rule and relate 
to the following: business plan 
($ 124.301), annual reviews and 
continuing program eligibility 
($$ 124.111 and 124.302), reporting and 
verification of 8(a) and non-8(a) 
business activity ($ 124.312) and 
capability statements (§$ 124.501, 
proposed as § 124.601). Prior to use in 
the 8(a) Program, these requirements 
will be submitted to the Office of 
Management and Budget for approval 
under the Paperwork Reduction Act. 

Finally, SBA certifies that this rule 
does not require a Federalism 
Assessment under Executive Order 
12612. 


List of Subjects in 13 CFR Part 124 


Government procurement, Minority 
business, Reporting and recordkeeping 
requirements, Technical assistance. 


Accordingly, pursuant to the authority 
set forth in sections 7(j) and 8(a) of the 
Small Business Act, 15 U.S.C. 636(j) and 
637(a), SBA hereby revises subpart A, 
part 124 of title 13 of the Code of Federal 
Regulations to read as follows: 


PART 124—[AMENDED] 


1. The authority citation for part 124 is 
revised to read as follows: 

Authority: 15 U.S.C. 634(b)(6), 636(j), 637(a), 
637(d) and Pub. L. 99-661, sec. 1207, Pub. L. 
100-656, and Pub. L. 101-37. 

2. Subpart A of part 124 is revised to 
read as follows: 
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Subpart A—Minority Smaif Business 
and Capital Ownership Development 


Sec. 

‘ 124.1 Scope of regulations. 

124.2 Associate Administrator for Minority 
Small Business and Capital Ownership 
Development. 

124.3. Division of Program Certification and 
Eligibility. 

124.4 Commission on Minority Business 
Development. 

124.5 Violations. 

124.6 Penalties for misrepresentations and 
false statements. 

124.7. Restrictions on fees for applicant and 
Participant representatives. 

124.100 Definitions. 

124.101 The 8{a) program: General 
eligibility. 

124.102 Small business concern. 

124.103 Ownership requirements. 

124.104 Control and management. 

124.105 Social disadvantage. 

124.106 Economic disadvantage. 

124.107 Potential for success. 

124.108 Additional 8{a) program eligibility 
requirements. 

124.109 Ineligible businesses. 

124.110 Program term. 

124.111 Continued 8{a) program eligibility. 

124.112 Concerns owned by Indian tribes, 
including Alaska Native Corporations. 

124.113 Concerns owned by Native 
Hawaiian Organizations. 

124.201 8{a) Program application. 

124.202 Place of filing. 

124.203 Servicing office. 

124.204 Applicant representatives. 

124.205 Forms and documents required. 

124.206 Approval and decline of 
applications for 8{a) program admission. 

124.207 8{a} Program exist. 

124.208 Program graduation. 

124.209 Program termination. 

124.210 Appeals to SBA's Office of Hearings 
and Appeals. 

124.211 Suspension of program assistance. 

124.300 Business dev2lopment. 

124.301 Development of business plan. 

124.302 Review and modification of 
business plan. 

124.303 Stages of 8{a) program participation. 

124.304 Statutory exemption from the 
Walsh-Healey Act. 

124.305 Statutory exemption from Miller Act 
bonds 


124.306 Financial assistance for skills 
training. 

124.307 Contractual assistance. 

124.308 Procedures for obtaining and 
accepting procurements for the 8{a) 
program. 

124.309 Barriers to acceptance. 

124.310 Approval of lower tier 
subcontractors. 

124.311 8{a) competition. 

124.312 Competitive business mix. 

124.313 Certification of SBA’s competency. 

124.314 Performance of work by the 8{a) 
concern. 

124.315 Fair market price for 8{a) awards. 

124.316 Contract administration. 

124.317 Performance of contracts by original 
8({a) concern. 


Sec. 

124.318 Exercise of options and 
modifications. 

124.319 Contract termination. 

124.320 Disputes and appeals. 

124.321 Joint venture agreements. 

124.401 Advance payments. 

124.402 Business development expense. 

124.403 Development Assistance Program. 

124.404 Small Business and Capital 
Ownership Development Program. 

124.501 Miscellaneous reporting 
requirements. 


§ 124.1 Scope of regulations. 

' (a) General. (1) These regulations 
implement sections 8{a) and 7{j) of the 
Small Business Act, as amended by the 
Business Opportunity Development 
Reform Act of 1988, and Business 
Opportunity Development Reform Act 
Technical Corrections Act, {15 U.S.C. 
637(a} and 636{j), as amended by Pub. L. 
100-656 and Pub. L. 101-37.). Sections 
8(a) and 7(j) of the Small Business Act 
establish the Minority Small Business 
and Capital Ownership Development 
Program or 8(a) Program. The 8{a) 
Program is intended to be used 
exclusively for business development 
purposes to help small businesses 
owned and controlled by socially and 
economically disadvantaged 
individuals, economically 
disadvantaged Indian tribes, including 
Alaska Native Corporations, and 
economically Native Hawaiian 
Organizations to compete on an equal 
basis in the mainstream of the American 
economy. 

(2)(i) Except as set forth in paragraphs 
(a}({2) (ii) and (iii) of this section and 
§ 124.311(b) of this title, these 
regulations apply to all business 
concerns applying for or participating in 
the 8(a) program as of the effective date 
of the regulations. As noted, portions of 
these regulations also apply to other 
Federal programs for which social and 
economic disadvantaged status is a 
requirement of program eligibility. Such 
programs include, among others, the 
Small Disadvantaged Business (SDB) 
Set-aside and Bid Preference Programs 
authorized by section 1207{a) of Public 
Law 99-661, and the Minority Small 
Business Subcontracting Program 
authorized by section 6(d) of the Small 
Business Act (15 U.S.C. 637(d)). 

(ii) Applications in process as of the 
effective date of these regulations, 
including applications that have been 
declined but have not received final 
determinations on requests for 
reconsideration, will not be subject to 
the new provisions of § 124.107(a) 
regarding length of time in business or 
the new provisions of § 124.109{b) which 
make franchises ineligible for B{a) 
program participation. Such applicants 
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will be subject to Agency policy 
requirements regarding potential for 
success and ineligible businesses which 
were in effect on the date of application. 

(iii) Procedures described in § 124.210 
relating to appeal of SBA’s decline of an 
application are effective as to 
applications which are declined, after 
reconsideration, by the Associate 
Administrator for Minority Small 
Business and Capital Ownership 
Development on or after the effective 
date of these regulations. Procedures 
described in §§ 124.208, 124.209, 124.211, 
relating to Program graduation, Program 
termination and Program suspension 
shall apply to concerns which SBA 
seeks to graduate, terminate or suspend 
but to which, as of the effective date of 
these regulations, an Order to Show 
Cause has not been issued pursuant to 
13 CFR 124.110{k), 124.112 and 124.113 of 
SBA’s rules which were in effect on July 
31, 1989. Proceedings relating to any 
concern to which SBA has issued an 
Order to Show Cause prior to the 
effective date of these regulations shall 
be governed by 13 CFR part 124 and part 
134 as it existed on the date of the 
issuance of the Order to Show Cause. 

(b) The 8(a) and 7(j) programs. {1) 
Section 8{a) authorizes SBA to enter into 
all types of contracts, including, but not 
limited to, contracts for supplies, 
services, construction, research and 
development with other Government 
departments and agencies and to 
subcontract the performance of these 
contracts to small business concerns 
owned and controlled by socially and 
economically disadvantaged 
individuals, Indian tribes or Hawaiian 
Native Organizations. 

(2) Section 7{j) authorizes SBA io 
provide financial assistance to public or 
private organizations to pay all or part 
of the cost of projects designed to 
provide technical or management 
assistance to individuals or small 
business concerns eligible for assistance 
under sections 7(i), 7({j)(10), and 6{a) of 
the Small Business Act. 


§ 124.2 Associate Administrator for 

Minority Small Business and Capital — 
Ownership Development. 

The Associate Administrator for 
Minority Small Business and Capital 
Ownership Development (AA/ 
MSB&COD), who shall be an employee 
in the competitive service or in the 
Senior Executive Service, and a career 
appointee, is responsible for the 
formulation and execution of the 
policies and programs under sections 
7(j) and 8{a) of the Small Business Acct. 
The AA/MSB&COD operates under the 
ultimate supervision of, and is generally 
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responsible to, the Administrator of 
SBA. 


§ 124.3 Division of Program Certification 
and Eligibility. 

The Division of Program Certification 
and Eligibility (Division) within the 
Office of Minority Small Business and 
Capital Ownership Development 
(MSB&COD) shall be responsible for 
handling all matters relating to 8{a) 
program eligibility, termination and 
graduation from 8(a) program 
participation, and certifications of - 
disadvantaged status for purposes of 
any program or activity conducted under 
the authority of section 8(d) of the Small 
Business Act or any Federal law that 
references such section. The Division, 
headed by a Director who shall report 
directly to the AA/MSB&COD, shall 
have field offices within some or all of 
the Agency’s regional offices. 


§ 124.4 Commission on Minority Business 
Development. 

A Commission on Minority Business 
Development (Commission) shall be 
established pursuant to section 505 of 
the Business Opportunity Development 
Reform Act of 1988 (Pub. L. 100-656). 
This Commission is authorized to 
review all Federal programs designed to 
promote the development of minority- 
owned businesses in order to ascertain 
whether the congressionally described 
goals and purposes of such programs are 
being realized. 


§ 124.5 Violations. 

Willful violation by an applicant for 
admission to the section 8(a) program or 
an applicant for participation in the 
section 7(j) program or any of SBA's 
regulations governing these or its other 
programs may result in the applicant's 
denial of admission to the program. The 
nature and severity of any such 
violation will be considered by the AA/ 
MSB&COD in making a determination 
on the admission of an applicant to the 
program. 


°§ 124.6 Penalties for misrepresentations 
and false statements. 

(a) General. Section 16 of the Small 
Business Act (15 U.S.C. 645) sets forth 
penalties for false statements and 
misrepresentations. 

(b) Misrepresentation of small 
business or small disadvantaged 
business status. The Business 
Opportunity Development Reform Act of 
1988 (Pub. L. 100-656) increased the 
penalties for intentional 
misrepresentation of small business 
status or small disadvantaged business 
status. Generally, section 16(d) of the 
Small Business Act provides that any 
person or entity that intentionally 


misrepresents the status of any concern 
or person as a “small business concern” 
or “small business concern owned and 
controlled by socially and economically 
disadvantaged individuals” in order to 
obtain for him/herself or another any of 
the contracting opportunities set forth in 
paragraph (b)(1) of this section will be 
subject to the penalties set forth in 
paragraph (b)(2) of this section. The 
following contracting opportunities are 
subject to penalties for 
misrepresentation described in this 
section: 

(1}(i) A prime contract to be awarded 
pursuant to section 9 (Small Business 
Innovation Research Program authority) 
or section 15 (various small business 
set-aside authorities) of the Small 
Business Act; 

(ii) A subcontract to be awarded 
pursuant to section 8{a) of the Small 
Business Act; 

(iii) A subcontract that is to be 
included as part or all of 4 goal 
contained in a subcontracting plan 
required pursuant to section 8(d) of the 
Small Business Act; or 

(iv) A prime or subcontract to be 
awarded as a result, or in furtherance, of 
any other provision of Federal law that 
specifically references section 8(d) of 
the Small Business Act for a definition 
of program eligibility. 

(2) The following penalties apply for 
violations of this section: 

(i) A fine of not more than $500,000 or 
by imprisonment for not more than 10 
years, or both; 

(ii) The administrative remedies 
prescribed by the Program Fraud Civil 
Remedies Act of 1986 (31 U.S.C. 3801- 
3812) and implementing regulations in 
part 142 of this chapter; 

(iii) Suspension and debarment as 
specified in 13 CFR part 145 of subpart 
9.4 of the Federal Acquisition Regulation 
(FAR) (48 CFR subpart 9.4), or any 
successor regulation, on the basis that 
such misrepresentation indicates a lack 
of business integrity that seriously and 
directly. affects the present 
responsibility of a person or entity to 
transact business wtih the Federal 
government; and 

(iv) Ineligibility for participation in 
any program or activity conducted under 
the authority of the Small Business Act 
or the Small Business Investment Act of 
1958 (15 U.S.C. 661, et seq.) for a period 
not to exceed 3 years. 

(c) Misrepresentation concerning 
compliance with competitive mix 
targets. Section 16(f) of the Small 
Business Act, as amended by Public 
Law 100-656, imposes the penalties set 
forth in paragraph (b)(2) of this section 
on any person or entity that falsely 
certifies past compliance with the 
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requirements of section 7(j)(10)(I) of the 
Small Business Act which deals with 
competitive business mix and 
attainment of business activity targets 
(see section 124.312). 


§ 124.7 Restrictions on fees for applicant 
and Participant representatives. 


(a) General. The compensation 
received by any agent or representative 
of an 8({a) applicant or Program 
Participant for assisting the applicant in 
obtaining 8(a) certification or for 
assisting the Program Participant in 
obtaining 8(a) contracts must be 
reasonable in light of the service(s) 
performed by the agent or 
representative. 

(b) Contingent fees. (1) The fee 
charged by any agent or representative 
of an 8(a) applicant for assisting the 
applicant in obtaining 8(a) certification 
cannot be contingent upon the 
applicant/Participant receiving 8(a) 
certification. 

(2) Payment of a contingent fee for 
assisting a Program Participant in 
obtaining any 8(a) contract is generally 
prohibited as contrary to public policy, 
but is permitted if the payment is made 
by a Program Participant to a “bona fide 
employee” or a “bona fide agency,” as 
defined by the FAR, 48 CFR subpart 3.4, 
and section 124.100. 

(c) Fees as a percentage of contract 
award. A Program Participant is 
prohibited from agreeing to pay or 
paying a fee to any agent or 
representative for assistance in 
obtaining a specific 8(a) contract award, 
if such fee is based on a percentage of 
the contract award, either in terms of 
total value of the award, profit, or 
otherwise. 


§ 124.100 Definitions. 


Alaska Native means a citizen of the 
United States who is a person of one- 
fourth degree or more Alaskan Indian 
(including Tsimshian Indians not 
enrolled in the Metlaktla Indian 
Community), Eskimo, or Aleut blood, or 
a combination thereof. The term 
includes, in the absence of proof of a 
minimum blood quantum, any citizen 
who is regarded as an Alaska Native by 
a Native village or Native group and 
whose father or mother is regarded as 
an Alaska Native. 

Alaska Native Corporation means any 
Regional Corporation, Village 
Corporation, Urban Corporation, or 
Group Corporation organized under the 
laws of the State of Alaska in 
accordance with the Alaska Native 
Claims Settlement Act, as amended (43 
U.S.C. 1601, et seq.) 
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Application or 8a) application means 
all forms and attachments required by 
SBA to be completed by an applicant for 
the 8(a) program for the purpose of 
establishing program eligibility. 

Bona fide agency means an 
established commercial or selling 
agency, maintained by a contractor (or 
subcontractor where SBA is the 
contractor) for the purpose of securing 
business that neither exerts nor 
proposes to exert improper influence to 
solicit or obtain government contracts 
nor holds itself out as being able to 
obtain any government contract or 
contracts through improper influence. 

Bona fide employee, means a person, 
who is employed by a contractor (or 
subcontractor where SBA is the 
contractor) and subject to the 
contractor's, {or where SBA is the 
contractor, the subcontractor’s) 
supervision; control as to time, place, 
and manner of performance; and who 
neither exerts nor proposes to exert 
improper influence to solicit or obtain 
government contracts nor holds himself/ 
herself out as being able to obtain any 
government contract or contracts 
through improper influence. 

Business Opportunity Specialist 
(BOS) means the SBA field office 
employee responsible for providing 
business development assistance to 
Program Participants pursuant to 
sections 7{j) and 8{a) of the Small 
Business Act (15 U.S.C. 636{j) 637(a)). 

Business plan means the business 
plan documents as submitted by the 8(a) 
concern and approved in writing by SBA 
which include the objectives, goals, and 
business projections of an 8{a) concern, 
and all written amendments or 
modifications which have also been 
approved in writing by SBA. 

Certification of SBA’s competency 
means a certification by SBA, based on 
its assessment of an 8{a) concern’s 
competency to perform, that SBA is 
competent to perform the requirements 
as stated in the contract. The 
assessment does not require a special 
investigation or the issuance of a 
Certificate of Competency (COC) as 
provided for elsewhere in these 
regulations under the authority of 
section 8(b)(7} (A), (d) and (C) of the 
Small Business Act. 

“ae gRg is defined in part 121 of this 
title. 

Days means calendar days unless 
otherwise specified. 

Descendant of an Alaska Native 
means a lineal descendant of an Alaska 
Native, or of an individual who would 
have been an Alaska Native if such 
individual were alive on December 18, 
1971, or an adoptee of an Alaska Native, 
or of a descendant of an Alaska Native 


whose adoption occurred prior to his or 
her majority (age 18 in the State of 
Alaska), and is recognized.at law or in 
equity. 

Disadvantaged individual means an 
individual who SBA has determined to 
be socially and economically 
disadvantaged in connection with a 
concern’s application for or 
participation in the 8{a) 

Fixed Program Participation Term 
means that ultimate time period during 
which a concern may have participated 
in the 8(a) program under Public Law 
96-481, (April 21, 1982). 

Graduation means completion of 8{a) 
Program Participation pursuant to 
§ 124.208 prior to expiration of the 
Program Term because of substantial 
achievement of the targets, objectives 
and goals contained in the Participant's 
business plan. 

Immediate family member means 
father, mother, husband, wife, son, 
daughter, brother, sister, father-in-law, 
mother-in-law, son-in-law, daughter-in- 
law, brother-in-law, sister-in-law, step- 
father, step-mother, step-son, step- 
daughter, step-brother, step-sister, half- 
brother and half-sister. 

Indian tribe means any Indian tribe, 
band, nation, or other organized group 
or community of Indians, including any 
Alaska Native Corporation, as defined 
in this section, which is recognized as 
eligible for the special programs and 
services provided by the United States 
to Indians because of their status as 
Indians, or is recognized as such by the 
State in which such tribe, band, nation, 
group, or community resides. See, 
definition of “tribally-owned concern.” 

Joint venture agreement means an 
agreement between an eligible 8{a) 
concern and another smail business 
concern, whether or not an 8(a) 
participant, solely for the purpose of 
performing a specific 8(a) contract. See 
§ 124.321(h) for joint venture agreements 
with tribally-owned 8{a) concerns. 

Local buy item means a supply, 
service (nonprofessional/professional) 
or product purchased to meet the 
specific needs of one user in one 
location. Examples include the purchase 
of services, such as custodial, trash 
hauling, ADP support, auditing and 
training as well as construction work to 
be performed in one location and single 
user manufactured items. 

Manufacturer means a concern which 
owns, operates, or maintains a factory 
or establishment that produces on the 
premises the materials, supplies, 
articles, or equipment described in the 
business plan. In order to qualify as a 
manufacturer, a concern must be able to 
show that it is an established 
manufacturer of particular goods or 
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goods of general character which may 
be sought by the Government, or, if it is 
newly entering into such manufacturing 
activity, that it has made all necessary 
prior arrangements for space, 
equipment, and personnel to perform 
manufacturing operations. A new firm 
which has made such definite 
commitments in order to enter a 
manufacturing business which will later 
qualify it for the 8{a) program, shall not 
be barred from 8{a) approval because it 
has not yet done any manufacturing; 
however, this interpretation is not 
intended to qualify a firm whose 
arrangements to use space, equipment, 
or personnel are contingent upon 8{a) 
approval, This definition is based upon 
the Walsh-Healey Public Contracts Act, 
41 U.S.C. 35-45. 

National buy item means an item or 
service purchased to meet the needs of a 
system where supply control, inventory 
management, and procurement 
responsibility have been assigned to a 
central procuring activity to support the 
needs of one or more users of the item in 
two or more locations. Examples include 
military clothing purchased by the 
Defense Personnel Support Center of the 
Department of Defense, paint or hand 
tools purchased by the Federal Supply 
Service of the General Services 
Administration, medical supplies 
purchased by the Veterans 
Administration, or studies, evaluations, 
consulting services or similar services 
purchased by the headquarters office of 
a Department or agency for use in two 
or more commands or field offices. 

Native Hawaiian means any 
individual whose ancestors were 
natives prior to 1778, of the area which 
now comprises the State of Hawaii. 

Native Hawaiian Organization means 
any community service organization 
serving Native Hawaiians in the State of 
Hawaii which 

(1) Is a not-for-profit organization 
chartered by the State of Hawaii, 

(2) Is controlled by Native Hawaiians, 
and 

(3) Whose business activities will 
principally benefit such Native 
Hawaiians. 

Negative control is defined ir: part 121 
of this title. 

Nondisadvantaged individual means 
any individual who does not claim | 
disadvantaged status, does not qualify 
as disadvantaged, or upon whose 
disadvantaged status applicant concern 
does not rely in qualifying for 8{a) 
program participation. An individual 
who has used his/her disadvantaged 
status in previously qualifying a concern 
for 8{a) program participation is 
considered a nondisadvantaged 
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individual for all other 6{a) program 
* purposes. 
Non-8{a) business activity target 


means the amount of non-8(a) revenue 


participation in the 8{a) program. During 
the developmental stage of program 
participation, these targets are goals of 
non-8(a) business that a Participant 
must strive to achieve and may be either 
a percentage of total revenues or a 
specified dollar figure. During the 
transitional stage of program 
participation these targets must be 
expressed as a percentage of total 
revenues, as set forth in § 124.312{c), 
that a Participant is required to achieve 
in each year in the transitional stage. 

Open requirement means a 
requirement submitted to SBA by a 
procuring agency for possible 8({a) 
award without a particular 8(a) concern 
being identified as a candidate for the 
award. Open requirements can be for 
local buy items or national buy items. 

Operational control means actual or 
constructive authority to establish long 
and short term goals for the concern, 
and to manage the concern’s day-to-day 
operations. 

Personal net worth means the net 
value of the assets of an individual 
remaining after total liabilities are 
deducted. See § 124.106. 

Primary industry classification means 
the four digit Standard Industrial 
Classification (SIC) code designation 
which best describes the primary of 
industry the 8(a) applicant or Participant 
as defined in part 121 of this title. 

Principal place of business means the 
location at which the business records 
of the applicant concern are maintained 
and the location at which the individual 
who manages the concern’s day-to-day 
operations spends the majority of his/ 
her working hours. 

Program Participant (Porticipant or 
8(a) Participant) means a small business 
concern participating in the Small 
Business and Capital Ownership 
Development Program established by 
sections 7({j) and 8{a) of the Small 
Business Act (15 U.S.C. 636{j) and 
637(a)). 

Program suspension means the 
temporary cessation of all 8{a) ‘am 
assistance pursuant to § 124.211 of these 
regulations. 

Program year means a 12-month 
period of an 8(a) Participant’s Program 
Participation. The first program year 
begins on the date that the concern is 
certified to participate in the 8{a) 
program and ends one year later. Each 
subsequent program year begins on the 
Participant’s anniversary of program 


certifica tion and runs for one 12-month 
period. 

Regular dealer means regular dealer 
as defined by the Walsh-Healey Public 
Contracts Act, 41 U.S.C. 35-45, and 
Department of Labor regulations found 
at 41 CFR 50-201.101, 50-206.53, and 50- 
206.54. 

Requirement means a contract 
opportunity from a Federal procuring 
agency to acquire articles, equipment, 
supplies, services, materials or 
construction work. 

Same or similar line of business 
means all business activities within the 
same two-digit “Major Group” of the 
Standard Industrial Classification (SIC) 
System (set forth in the SIC Manual), as 
the primary industry classification of the 
applicant concern. 

Self-marketing of a requirement 
occurs when an 6@(a) firm identifies a 
requirement that has not been 
committed to the 8{a) program and, 
through its marketing efforts causes the 
procuring agency to offer that specific 
requirement to the 8{a) program on its 
behalf. A firm which identifies and 
markets a requirement which is 
subsequently offered to the 8(a) program 
as an open requirement or on behalf of 
another 8({a) Participant has not “self- 
marketed” the requirement within the 
meaning of these regulations. 

Termination means the permanent 
cessation of 8(a) Program Participation 
prior to the expiration of the concern’s 
Program Term for good cause pursuant 
to § 124.209. 

Tribally-owned concern means any 
concern at least 51 percent owned by an 
Indian tribe as defined in this section. 

Unconditional ownership means 
ownership that is not subject to 
conditions précedent, conditions 
subsequent, executory agreements, 
voting trusts, shareholder agreements or 
other similar arrangements which serve 
to allow the primary benefits of Program 
Participation to accrue to entities or 
individuals other than upon whom 8{a) 
program eligibility is based. 


§ 124.101 The 8(a) program: General 
eligibility. 

(a) In order to be eligible to 
participate in the 8{a) program, an 
applicant concern and an individual 
upon whom &{a) eligibility is based must 
meet all of the eligibility criteria set 
forth in § 124.102 through § 124.109 
hereunder. An applicant concern owned 
and controlled by an Indian tribe must 
meet the requirements set forth in 
§$ 124.112 and in §§ 124.102 through 
124.109 as applicable. An applicant 
concern owned and controlled by a 
Native Hawaiian Organization must 
meet the requirements set forth in 


§ 124.113 and in $$ 124.102 through 
124.109, as applicable. All 
determinations by the AA/MSB&COD 
made pursuant to §§ 124.102, 124.103, 
124.104, 124.105, 124.106, and 124.107 
shall be in writing, setting forth the 
findings based on relevant facts and in 
accordance with law and regulations, 
upon which the determination is based. 
An applicant concern which is declined 
8(a) program admission may request a 
reconsideration of such decline, as set 
forth in § 124.206. If the application is 
declined on reconsideration based 
solely on a negative finding of social 
disadvantage, economic disadvantage, 
ownership or control, such decline may 
be appealed by an unsuccessful 
applicant to the Office of Hearings and 
Appeals. If no reconsideration is sought, 
or if after reconsideration, the 
application is declined based in whole 
or in part on a ground other than a 
negative finding of social disadvantage, 
economic disadvantage, ownership or 
control, the written decline of the AA/ 
MSB&COD is final and not subject to 
appeal. Appeal procedures for a decline 
of program admission by the AA/ 
MSB&COD and grounds for which such 
an appeal may be brought are set forth 
in § 124.210 and Part 134 of this Title. 
The written decision of the Office of 
Hearings and Appeals shall be the final 
Agency decision. A concern which has 
been declined for 8{a) program 
admission may reapply for program 
admission 12 months after the date of 
the final Agency decision to decline. 

(b) In order to continue its 
participation in the 8{a) program, a 
concern certified for Program 
Participation on or after the effective 
date of these regulations must continue 
to meet all eligibility requirements 
described in § 124.102 through § 124.109, 
§ 124.111(a), and § 124.112 or § 124.113, 
if applicable. In order to continue its 
participation in the 8{a) program, a 
concern certified for program 
participation prior to the effective date 
of these regulations must comply with 
the requirements of §§ 124.102 through 
124.109, 124.11(a} and 124.112, if 
applicable, which have been previously 
required by regulation, policy or 
procedure. Within 12 months of the 
effective date of these regulations, such 
concerns must also come into 
compliance with the requirements of 
paragraph (a) of this section which have 
not been previously required by 
regulation, policy or procedure. Failure 
to do so may lead te termination or 
graduation pursuant to §§ 124.208 and 
124.209. 

(c}{1) It is SBA’s intent to process 
applications for participation in a fair 
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and consistent manner and to ensure 
that 8(a) program participation is limited 
to eligible individuals and concerns. 
Toward that end, SBA invites the 
participation of the public in preventing 
fraud and assuring the integrity of the 
8(a) program. 

(2) The AA/MSB&COD shall cause to 
be reviewed any determination that an 
individual, applicant concern or 
Participant is eligible to participate in 
the 8{a) program whenever a member of 
a public submits credible evidence 
that 

(i) Such determination was based on 
fraudulent information; 

(ii) SBA did not follow the 
requirements of these regulations in 
rendering the determination; or 

(iii) The individual or concern has 
undergone one or more changes which 
have rendered it ineligible for 8(a) 
Program Participation. 

(3) The AA/MSB&COD shall 
determine whether the facts developed 
during any such review warrant further 
action. The member of the public whose 
information gave rise to the review shall 
be advised of SBA's findings, consistent 
with laws protecting confidentiality. 


§ 124.102 Small business concern. 

(a) In order to be approved for 
participation in the 8{a) program, an 
applicant concern must qualify as a 
small business concern as defined in 
part 121 of this title, and, if a tribally- 
owned concern, as additionally defined 
in § 124.112. The particular size 
standard to be applied will be based on 
the primary industry classification of the 
applicant concern. A concern owned by 
a Native Hawaiian Organization must 
also qualify as a small business concern, 
but the circumstance of ownership by 
the Native Hawaiian Organization shall 
not, by itself, cause affiliation with the 
Native Hawaiian Organization. 

(b) If the AA/MSB&COD is unable to 
determine that an applicant concern 
qualifies as a small business, the AA/ 
MSB&COD may deny the concern’s 
application for 8(a) program admission 
or may request a formal size 
determination from the appropriate 
regional office. If the application is so 
denied, the small business concern may 
request a formal size determination from 
the appropriate regional office pursuant 
to part 121 of this title. Size 
determinations by an SBA regional 
office may be appealed to SBA's Office 
of Hearings and Appeals pursuant to 
part 121 of this title. 

(c) In order to continue to participate 
in the 8(a) program, a Program 
Participant must qualify pursuant to the 
provisions of part 121 of this title as a 
small business under one or more of the 


SIC Codes contained in the concern’s 
approved business plan. 

(d) Except for contracts awarded to 
joint ventures controlled by eligible 
Indian tribes, under § 124.321, a Program 
Participant must certify that it is a small 
business pursuant to part 121 of this title 
for the purpose of performing each 
contract awarded under the authority of 
section 8(a). SBA, in turn, will undertake 
to verify such certifications. In the event 
that the SBA does not verify a 
certification, the Program Participant 
may request a formal size determination 
from the appropriate SBA regional 
office. Formal size determinations will 
be conducted in accordance with part 
121 of this title. 


§ 124.103 Ownership requirements. 
Except for concerns owned by Indian 
tribes, Alaska Native Corporations or 
Native Hawaiian Organizations, in 
order to be eligible to participate in the 
8(a) program, an applicant concern must 
be one which is at least 51 percent 
unconditionally owned by an 
individual(s) who is a citizen of the 
United States (specifically excluding 
permanent resident alien(s)) and who is 
determined by SBA to be socially and 
economically disadvantaged. See 


§$ 124.100 for definition of unconditional 


ownership. Special ownership 
requirements for concerns owned by 
Indian tribes and Alaska Native 
Corporations are set forth in § 124.112. 
Ownership requirements for Native 
Hawaiian Organizations are set forth in 
§ 124.113. 

(a) In the case of an applicant concern 
which is a partnership, 51 percent of the 
partnership interest must be’ 
unconditionally owned by an 
individual(s) determined by SBA to be 
socially and economically 
disadvantaged. Such unconditional 
ownership must be reflected in the 
concern's partnership agreement. 

(b) In the case of an applicant concern 
which is a corporation, 51 percent of 
each class of voting stock and 51 
percent of the aggregate of all 
outstanding shares of stock must be 
unconditionally owned by an 
individual(s) determined by SBA to be 
socially and economically 
disadvantaged. 

(c) SBA will not find unconditional 
ownership if socially and economically 
disadvantaged individual(s) asserts 
ownership of a concern on the basis of 
unexercised stock options or other 
arrangements. 

(d) When determining ownership for 
purposes of 8(a) program eligibility, SBA 
will-consider options to purchase stock 
held by nondisadvantaged individuals 
or entities, or to rights to convert non- 
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voting stock or debentures held by 
nondisadvantaged individuals or 
entities into voting stock, to have been 
exercised. However, any potential 
ownership interests (such as options or 
warrants) held by investment companies 
licensed under the Small Business 
Investment Act of 1958 shall not be 
treated as ownership interests until 
exercised. 

(e)(1) The individual(s) upon whom 
eligibility is based must receive at least 
51 percent of the annual distribution of 
dividends paid on the voting stock of a 
corporate applicant concern; 

(2) In the event that the stock is sold, 
the individual(s) upon whom eligibility 
is based must be entitled to receive 100 
percent of the value of each share of 
stock in his/her possession; and 

(3) In the event of dissolution of the 
corporation, the individual(s) upon 
whom eligibility is based must be 
entitled to receive at least 51 percent of 
the retained earnings of the concern and 
100 percent of the value of each share of 
stock in his/her possession. 

(f) One 8(a) concern may not hold 
more than a 10 percent equity ownership 
interest in any other 8(a) concern. 

(g) Except for partners or shareholders 
which are financial institutions licensed 
or chartered by Federal, state or local 
government, including investment 
companies which are licensed under the 
Small Business Investment Act of 1958, 
an individual, whether or not 
disadvantaged, or entity, who/which is 
a partner, stockholder, officer and/or 
director in an 8{a) concern is prohibited 
from simultaneously holding an equity 
ownership interest exceeding 10 percent 
in another 8({a) concern. In no case shall 
an ownership interest in an 8(a) concern 
held by any such financial institution 
exceed 49 percent. 

(h) a non-8(a) concern in the same or 
similar line of business is prohibited 
from having an equity ownership 
interest in an 8(a) concern which 
exceeds 10 percent. 

(i) An 8(a) business concern may 
continue participation in the program. 
subsequent to a change in its 8(a) 
ownership, provided that SBA gave 
prior written approval to such change. 
Where the change in 8(a) ownership 
represents less than a 10 percent interest 
in the concern or results from the death 
or incapacity due to serious, long-term 
illness or injury of a disadvantaged 
principal, prior approval is not required; 
however, the concern shall notify SBA 
as soon as possible. Continued 
participation of the 8(a) concern under 
new disadvantaged ownership requires 
SBA's determination that all individual 
and business eligibility requirements of 
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these regulations are met by the concern 
and the new owners. 

(j) A Program Participant's request for 
SBA’s approval for the issuance of a 
public offering will be treated as a 
request for a change of ownership. Such 
request will cause SBA to examine the 
concern’s continued need for access to 
the business development resources of 
the 8{a) program. 

§ 124.104 Control and management. 


Except for concerns owned by Indian 
tribes. Alaska Native Corporations 
(ANCs} and Native Hawaiian 
Organizations as defined in § 124.100, an 
applicant concern’s management and 
daily business operations must be 
controlled by an ewner{s) of the 
applicant concern who has (have) been 
determined to be socially and _ 
economically disadvantaged. (See 
§ 124.112 for the requirements for 
tribally-owned entities and those owned 
by ANCs and § 124.113 for requirements 
for concerns owned by Native Hawaiian 
Organizations.) In order for a 
disadvantaged individual to be found to 
control the concern, that individual must 
have managerial or technical experience 
and competency directly related to the 
primary industry in which the applicant 
concern is seeking 8{a) certification. 

(a)(1) An applicant concern must be 
managed on a full-time basis by one or 
more individuals who have been found 
by SBA to be socially and economically 
disadvantaged, and such person(s) must 
possess requisite management or 
technical capabilities as determined by 
SBA. In addition, for those industries 
requiring professional licensing {i.e., 
public accountancy, law, professional 
engineering, etc.), SBA must determine 
that the applicant concern or individuals 
employed by the applicant concern 
hold(s) the requisite license(s). 

(2) At least one socially and 
economically disadvantaged full-time 
manger must hold the position of 
President or Chief Executive Officer. 
This precludes outside employment or 
any other business interest by the 
individual which conflicts with the 
management of the firm or hinders it in 
achieving the objectives of its business 
development plan. Any disadvantaged 
person upon whom &(a) eligibility is 
based, who is engaged in the 
management and daily business 
operations of the 8(a) concern and who 
wishes to engage in outside employment 
must notify SBA of the nature and 
anticipated duration of the outside 
employment and obtain the written 
approval of SBA, prior to engaging in 
such employment. SBA will review such 
notification for compliance with the 


t of day-to-day management 
and control of the 8(a) cencern. 

(b) The socially and economically 
disadvantaged individual(s) upon whom 
eligibility is based shall control the 
Board of Directors of an applicant or 
8(a) concern, either in actual numbers of 
voting directors or through weighted 
voting {e.g., in a concern having a two- 
person Board of Directors where one 
individual on the Board is 
disadvantaged and one is not, the 
disadvantaged vote must be weighted— 
worth more than one vote—in order for 


_ the concern to be eligible for 8{a) 


participation.) This does not preclude 
the appointment of non-voting or 
honorary Directors so as to allow the 
firm to have a varied and experienced 
Board of Directors. All arrangements 
regarding the structure and voting rights 
of the Board must comply with 
applicable state law. 

(c) Individuals who are not socially 
and economically disadvantaged may 
be involved in the management of an 
applicant concern, and may be 
stockholders, partners, officers, and/or 
directors of such concern. Such 
individual(s), their spouses or immediate 
family members who reside in the 
individuai’s household may not 
however: 

(1) Exercise actual control or have the 
power to control the applicant or 8{a) 
concern. 

(2) Be an officer or director or more 
than a 10% owner, stockholder, or 
partner of another firm in the same or 
similar line of business as the applicant 
or 8(a) concern. 

(3) Receive excessive compensation 
from the applicant or 8{a} concern as 
directors, officers or employees. 
Individual compensation from the 
concern in any form, including 
dividends, which is paid to a 
nondisadvantaged owner, his/her 
spouse or immediate family member 
residing in the same household will be 
deemed excessive if it exceeds the 
compensation to be received by the 
Chief Executive Officer or, if no Chief 
Executive Officer, the President; 
provided that, with the written consent 
of the AA/MSB&COD or designee, the 
Chief Executive Officer or President 
may elect to take a lower salary than 
such a nondisadvantaged individual if it 
is demonstrated to be in the best 
interest of the applicant or 8{a) concern. 

(4) Be former employers of the 
disadvantaged owner(s) of the applicant 
or 8&{a) concern, unless it is determined 
by the AA/MSB&COD that the 
contemplated relationship between the 
former employer and the disadvantaged 
individual or applicant concern does not 


give the former actual control or the 
potential to control the applicant or 8{a) 
concern and such relationship is in the 
best interests of the 8{a) firm. 

(5) Have an equity ownership interest 
of more than 10 percent in another 8{a) 
concern. 

(d) Nondisadvantaged individuals or 
entities may be found to control or have 
the power to control in any of the 
following circumstances, which are 
illustrative only and not all inclusive: 

(1) Nondisadvantaged individuals 
control the voting Board of Directors of 
the 8({a) concern, either directly through 
majority voting membership, or 
indirectly, if the by-laws allow 
nondisadvantaged individuals to block 
any action proposed by the 
disadvantaged individuals through 
negative control. For example, an equal 
number of disadvantaged and 
nondisadvantaged voting directors 
could create negative control. 

(2) A nondisadvantaged individual, as 
an officer or member of the Board of 
Directors of the 8{a) concern, or through 
stock ownership, has the power to 
control day-to-day direction of the 
business affairs of the concern. 

(3) The nondisadvantaged individual 
or entity provides critical financial or 
bonding support or licenses to the 8({a) 
concern which directly or indirectly 
allows the nondisadvantaged individual 
to gain control or direction of the 8{a) 


’ concern. 


(4) A nondisadvantaged individual or 
entity exercises voting control of the 
Participant through a nominee(s). 

(5) A nondisadvantaged individual or 
entity controls the corporation or the 
individual disadvantaged owners 
through loan arrangements. 

(6) Other contractual relationships 
exist with nondisadvantaged individuals 
or entities, the terms of which would 
create control over the disadvantaged 
concern. 


§ 124.105 Social disadvantage. 

(a) General. Socially disadvantaged 
individuals are those who have been 
subjected to racial or ethnic prejudice or 
cultural bias because of their identities 
as members of groups without regard to 
their individual qualities. The social 
disadvantage must stem from 
circumstances beyond their control. For 
social disadvantage relating to Indian 
tribes and Alaska Native Corporations, 
see §124.112{a). 

(b) Members of designated groups. (1) 
In the absence of evidence to the 
contrary, the following individuals are 
presumed to be socially disadvantaged: 
Black Americans; Hispanic Americans; 
Native Americans (American Indians, 
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Eskimos, Aleuts, or Native Hawaiians); 
Asian Pacific Americans (persons with 
origins from Burma, Thailand, Malaysia, 
Indonesia, Singapore, Brunei, Japan, 
China, Taiwan, Laos, Cambodia 
(Kampuchea), Vietnam, Korea, The 
Philippines, U.S. Trust Territory of the 
Pacific Islands (Republic of Palau), 
Republic of the Marshall Islands, 
Federated States of Micronesia, the 
Commonwealth of the Northern Mariana 
Islands, Guam, Samoa, Macao, Hong 
Kong, Fiji, Tonga, Kiribati, Tuvalu, or 
Nauru); Subcontinent Asian Americans 
(persons with origins from India, 
Pakistan, Bangladesh, Sri Lanka, 
Bhutan, the Maldives Islands or Nepal); 
and members of other groups designated 
from time to time by SBA according to 
procedures set forth at paragraph (d) of 
this section. 

(2) An individual seeking socially 
disadvantaged status as a member of a 
designated group may be required to 
demonstrate that he/she holds himself/ 
herself out and is identified as a member 
of a designated group if SBA has reason 
to question such individual's status as a 
group member. 

(c) Individuals not members of 
designated groups. (1) An individual 
who is not a member of one of the 
above-named groups must establish his/ 
her individual social disadvantage on 
the basis of clear and convincing 
evidence. A clear and convincing case 
of social disadvantage must include the 
following elements: 

(i) The individual's social 
disadvantage must stem from his or her 
color, ethnic origin, gender, physical 
handicap, long-term residence in an 
environment isolated from the 
mainstream of American society, or 
other similar cause not common to small 
business persons who are not socially 
disadvantaged. 

(ii) The individual must demonstrate 
that he or she has personally suffered 
social disadvantage, not merely claim 
membership in a non-designated group 
which could be considered socially 
disadvantaged. 

(iii) The individual's social 
disadvantage must be rooted in 
treatment which he or she has 
experiencea in American society, not in 
other countries. 

(iv) The individual’s social 
disadvantage must be chronic and 
substantial, not fleeting or insignificant. 

(v) The individual’s social 
disadvantage must have negatively 
impacted on his or her entry into and/or 
advancement in the business world. 
SBA will entertain any relevant 
evidence in assessing this element of an 
applicant's case. SBA will particularly 
consider and place emphasis on the 


following experiences of the individual, 
where relevant: 

(A) Education. SBA shall consider, as 
evidence of an individual's social 
disadvantage, denial of equal access to 
institutions of higher education; 
exclusion from social and professional 
association with students and teachers; 
denial of educational honors; social 
patterns or pressures which have 
discouraged the individual from 
pursuing a professional or business 
education; and other similar factors. 

(B) Employment. SBA shall consider, 
as evidence of an individual's social 
disadvantage, discrimination in hiring; 
discrimination in promotions and other 
aspects of professional advancement; 
discrimination in pay and fringe 
benefits; discrimination in other terms 
and conditions of employment; 
retaliatory behavior by an employer; 
social pattetns or pressures which have 
channelled the individual into 
nonprofessional or non-business fields; 
and other similar factors. 

(C) Business history. SBA shall 
consider, as evidence of an individual's 
social disadvantage, unequal access to 
credit or capital; acquisition of credit or 
capital under unfavorable 
circumstances; discrimination in receipt 
(award and/or bid) of government 
contracts; discrimination by potential 
clients; exclusion from business or 
professional organizations; and other 
similar factors which have impeded the 
individual's business development. 

(d) Socially disadvantaged group 
inclusion—{1) General. Upon an 
adequate preliminary showing to SBA 
by representatives of an identifiable 
group that the group has suffered 
chronic racial or ethnic prejudice or 
cultural bias, and upon the request of 
the representatives of the group that 
SBA do so, SBA shall publish in the 
Federal Register a notice of its receipt of 
a request that it consider a group not 
specifically named in paragraph (b)(1) of 
this section to have members which are 
socially disadvantaged because of their 
identification as members of the group 
for the purpose of eligibility for the 8(a) 
program. The notice shall adequately 
identify the group making the request, 
and if a hearing is requested on the 


matter and such request is granted, the _ 


time, date and location at which such 
hearing is to be held. All information 
submitted to support a request should be 
addressed to the AA/MSB&COD. 

(2) Standards to be applied. In 
determining whether a group has made 
an mo preliminary showing that it 
has suffered chronic racial or ethnic 
prejudice or. cultural bias for the 
purposes of this ane SBA shall 
determine: 
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(i) Whether the group has suffered the 
effects of prejudice, bias, or 
discriminatory practices; 

(ii) Whether such conditions have 
resulted in economic deprivation for the 
group of the type which Congress has 
found exists for the groups named in the 
Small Business Act; and 

(iii) Whether such conditions have 
produced impediments in the business 
world for members of the group over 
which they have no control and which 
are not common to all small business 
owners. If it is demonstrated to SBA by 
a particular group that it satisfies the 
above criteria, SBA will publish the 
notice described in paragraph (d)(1) of 
this section. 

(3) Procedure. Once a notice is 
published under paragraph (d)(1) of this 
section, SBA shall adduce further 
information on the record of the 
proceeding which tends to support or 
refute the group's request. Such 
information may be submitted by any 
member of the public, including 
Government representatives and any 
member of the private sector. 
Information may be submitted in written 
form, or orally at such hearings as SBA 
may hold on the matter. 

(4) Decision. Once SBA has published 
a notice under paragraph (d)(1) of this 
section, it shall afford a period of not 
more than thirty (30) days for public 
comment concerning the petition for 
socially disadvantaged group status. If 
appropriate, SBA may hold hearings 
within such comment period. Thereafter, 
SBA shall consider all information 
received and shall render its final 
decision within 60 days of the close of 
the comment period. Such decisions 
shall be published as a notice in the 
Federal Register. Concurrent with the 
notice, SBA shall advise the petitioners 
of its final decision in writing. If 
appropriate, SBA shall amend this 
regulation accordingly. 

§ 124.106 Economic disadvantage. 

(a) Economic disadvantage for the 
&(a) program. (1)(i) For purposes of the 
8(a) program, economically 
disadvantaged individuals are socially 
disadvantaged individuals whose ability 
to compete in the free enterprise system 
has been impaired due to diminished 
capital and credit opportunities as 
compared to others in the same or 
similar line of business who are not 
socially disadvantaged, and such 
diminished opportunities have 
precluded or are likely to preclude such 
individuals from successfully competing 
in the open market. In determining 
economic disadvantage for purposes of 
8(a) program eligibility, SBA shall 
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compare the applicant concern’s _~ 
business and financial profile with 
profiles of businesses in the same or 
similar line of business which are not 
owned and controlled by socially and 
economically disadvantaged ; 
individuals. 

(ii) This program is not intended to 
assist concerns owned and controlled 
by socially disadvantaged individuals 
who have accumulated substential 
wealth, who have unlimited growth 
potential or who have not experienced 
or have overcome impediments to 
obtaining access to financing, markets 
and resources. 

(iii) For economic disadvantage as it 
relates to tribally-owned concerns, see 
§ 124.112(b)(2). 

(2) Factors to be considered. In 
determining the degree of diminished 
credit and capital opportunities of a 
socially disadvantaged individual, SBA 
will consider factors relating both to the 
applicant concern and to the 
individual(s) claiming disadvantaged 
status. Factors fall into three general 
categories: The personal financial 
condition of the individual(s) claiming 
disadvantaged status, including that 
individual’s access to credit and capital; 
the financial condition of the applicant 
concern; and the applicant concern’s 
access to credit, capital and markets. 

(i) Personal financial condition of the 
individuals claiming disadvantaged 
status. This criterion.is designed to 
assess the relative degree of economic 
disadvantage of the individual, as well 
as the individual's potential to capitalize 
or otherwise provide financial support 
for the business. The specific factors to 
be considered include, but are not 
limited to: the individual’s personal 
income for at least the past two years; 
total fair market value of all assets; and 
the individual's personal net worth. 
Subject to the exclusions set forth in 
paragraph (a)(2)(i)(B) of this section, an 
individual whose personal net worth 
exceeds $250,000 will not be considered 
economically disadvantaged for 
purposes of 8(a) program entry. For 
personal net worth thresholds relating to 
continued 8{a) program eligibility, see 
§ 124.111(a). 

(A)(7)-Except as provided in 
paragraph (a)(2)(i)(A)(2) of this section, 
when married, an individual upon whom 
eligibility is based shall submit a 
financial statement relating to his/her 
personal finances and a separate 
financial statement relating to his/her 
spouse’s personal finances. A married 
applicant individual residing in any of 
the community property states or 
territories of the United States (e.g., 
Arizona, California, Idaho, Louisiana, 
Nevada, New Mexico, Puerto Rico 


Texas, Washington and Wisconsin) 
must clearly identify on his or her 
financial statement those assets which 
are his or her separate property and 
those which are community property. 
The spouse of such married applicant 
must similarly identify on his or her 
financial statement those assets which 
are his or her separate property and 
those which are community property. A 
one-half interest in the assets identified 
as community property (and income 
derived from such assets) will be 


attributed to the applicant individual for — 


purposes of determining economic 
disadvantage. Assets or a community 
property interest in assets, which 
applicant spouse has transferred to a 
non-applicant spouse within 2 years of 
the date of application to the 8(a) . 
program will be presumed to be the 
property of the applicant spouse for 
purposes of determining his/her 
personal net worth. However, such 
presumption shall not apply to any 
applicant spouse who is subject to a 
legal separation recognized by a court of 
competent jurisdiction. A financial 
statement of a spouse of an applicant is 
not required if the individual and his/ 
her spouse are subject to a legal 
separation recognized by a court of 
competent jurisdiction. However, an 
applicant individual must include on his 
or her statement all community property 
in which he or she has an interest. 

(2) Except for concerns where both 
spouses are individuals upon whom 
eligibility is based, the requirement of 
paragraph (a)(2)(i)(A)(Z) of this section, 
relating to the separate financial 
statements, applies only to 
determinations of economic 
disadvantage for purposes of 8(a) 
program entry. For a concern where 
both spouses are individuals upon 
whom program eligibility is based, the 
personal net worth of each spouse 
individually will be considered for 
program certification and for continued 
program eligibility. 

(B) Whenever SBA calculates the 
personal net worth of an individual 
claiming disadvantaged status for 
purposes of the 8(a) program, SBA shall 
exclude the individual's ownership 
interest in the applicant or participating 
8(a) concern and the equity in his/her 
primary personal residence (including, 
for 8(a) Program certification, the equity 
of both spouses, if married), but shall 
not exclude any portion of such equity 
in his/her primary residence which is 
attributable to excessive withdrawals 
from the applicant or participating 8(a) 
concern. 

(C) Whenever SBA calculates the 
personal net worth of an individual 
claiming to be an Alaska Native, as 
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defined in § 124.100, for purposes of 
qualifying an individually owned 8(a) 
applicant concern, SBA shall include 
assets and income from sources other 
than an Alaska Native Corporation, as 
defined in § 124.100, and shall exclude 
from such calculation any of the 
following which the individual receives 
from any Alaska Native Corporation: 

(1) Cash (including cash dividends on 
stock received from a Native 
Corporation) to the extent that it does 
not, in the aggregate, exceed $2,000 per 
individual per annum; 

(2) Stock (including stock issued or 
distributed by a Native Corporation as a 
dividend or distribution on stock); 

(3) A partnership interest; 

(4) Land or an interest in land 
(including land or an interest in land 
received from a Native Corporation as a 
dividend or distribution on stock); and 

(5) An interest in a settlement trust. 

(ii) Business financial condition. This 
criterion will be used to provide a 
financial picture of a firm at a specific 
point in time in comparison to other 
concerns in the same or similar line of 
business which are not owned and 
controlled by socially and economically 
disadvantaged individuals. In evaluating 
a concern’s financial condition, SBA’s 
consideration will include, but not be 
limited to, the following factors: 
business assets, revenues, pre-tax profit, 
working capital and net worth of the 
concern, including the value of the 
investments in the concern held by the 
individual claiming disadvantaged 
status. 

(iii) Access to credit and capital. This 
criterion will be used to evalute the 
ability of the applicant concern to obtain 
the external support necessary to 
operate a competitive business 
enterprise. In making the evaluation, 
SBA shall consider the concern’s access 
to credit and capital, including, but not 
limited to, the following factors: Access 
to long-term financing; access to 
working capital financing; equipment 
trade credit; access to raw materials 
and/or supplier trade credit; and 
bonding capability. 

(b) Economic disadvantage for the 
8(d) Subcontracting Program, Small 
Disadvantaged Business Set-Asides, 
Small Disadvantaged Business 
Evaluation Preferences and for any 
other Federal procurement programs 
requiring SBA's determination of 
disadvantaged status. (1) For purposes 
of the section 8(d) Subcontracting 
Program and other programs requiring 
SBA’s determination of disadvantaged 
status, economically disadvantaged 
individuals are socially disadvantaged 
individuals whose ability to compete in 
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the free enterprise system has been 
impaired due to diminished capital and 
credit opportunities, as compared to 
others in the same or similar line of 
business and whose diminished 
opportunities have precluded or are 
likely to preclude such individuals from 
successfully competing in the open 
market. In determining economic 
disadvantage for the section B{d) 
Subcontracting program, Small 
Disadvantaged Business set-asides and 
Small Disadvantaged Business 
Evaluation preferences, SBA will 
consider the factors set forth in 
paragraph (a) of this section but will 
apply standards to each factor that are 
less restrictive than those applied when 
determining economic disadvantage for 
purposes of the 8{a) program. This 
approach corresponds to the 
Congressional intent that partial or 
complete achievement of a concern’s 
8(a) program business development 
goals should not necessarily preciude its 
participation in other Federal 
procurement programs for concerns 
owned and controlled by socially and 
economically disadvantaged 
individuals. 
{2} An individual whose personal net 
worth exceeds $750,000 as calculated 
‘pursuant to paragraph (a}{2)(i) of this 
section, will not be considered 
economically disadvantaged for 
purposes of section 8(d) of the Small 
Business Act (15 U.S.C. 637(d}} or any 
Federal procurement program which 
uses section 8{d) for its definition of 
economic disadvantage. 


§ 124.107 Potential for success. 

SBA will approve a concern for 
Program Participation only when it finds 
that the applicant concern has been in 
business in its primary industry 
classification for two full years, and 
possesses the potential for success. 

{a) An applicant concern must 
demonstrate that it has been in business 
in the primary industry classification in 
which it seeks 8{a) certification for two 
full years prior to the date of its 8{a) 
application by submitting income tax 
returns showing revenues for each of the 
two previous years. 

(b} In determining whether a concern 
has the potential for success, SBA will 
look at a number of factors including, 
but not limited to, the technical and 
managerial experience and competency 
of the individual{s) upon whom 
eligibility is based; the financial 
capacity of the applicant concern and 
the concern's record of performance on 
previous Federal and private sector 
contracts in the primary industry in 
which the concern is seeking 8{a) 
certification. SBA will examine each of 


these factors to determine whether the 
otherwise eligibile applicant concern 
has the potential to successfully perform 
subcontracts awarded under the 8{a) 
program and to meet the business 
development objectives and goals of the 
program. 

{c) An applicant concern shall not be 
denied admission into the program due 
solely to a determination that specific 
contract opportunities are unavailable 
to assist in the development of the 
concern unless: 

(1) The Government has not 
previously procured and is unlikely to 
procure the types of products or services 
offered by the concern; or 

(2) The purchase of such products or 
services by the Federal Government will 
not be in quantities sufficient to support 
the developmental needs of the 
applicant and other Program 
Participants providing the same or 
similar items or services. 


§ 124.108 Additional 8(a) program 
eligibility requirements. 

(a) Individual character review. If, 
during the processing of an application, 
adverse information is obtained from 
the 8{a) program applicant or a credible 
source regarding possible criminal 
conduct by an applicant concern or any 
of its principals, no further action will be 
taken on the application until SBA’s 
Inspector General has evaluated that 
information and has advised the AA/ 
MSB&COD of his or her findings. The 
AA/MSB&COD will consider those 
findings when evaluating the 
application. 

(b) Standards of conduct, The SBA 
Standards of Conduct regulations, 13 
CFR part 105, et seg., apply to eligibility 
questions involving SBA employees and 
their relatives. In particular, see 
§§ 105.404 and 105.506 of this title 
prohibiting certain SBA employees and 
former employees from, among other 
things, holding an ownership interest in 
an 8(a) concern. 

(c) Eligibility limitations. {1} Except 
for concerns owned by Indian tribes or 
Alaska Native Corporations, once a 
concern or disadvantaged individual 
upon whom eligibility was based has 
participated in the 8{a) program and the 
concern has exited the program by 
termination, graduation, voluntary 
withdrawal or expiration of its program 
term, neither the concern nor any 
individual whose personal 
disadvantaged status was required to 
qualify the concern for 8(a) Program 
Participation shall be eligible to reapply 
for Program Participation. See § 124.112 
regarding eligibility limitations for 
Indian tribes, including Alaska Native 
Corporations. 
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(2) An individual will be found to 
have used his or her eligibility for the 
8({a) Program if he or she has claimed 
disadvantaged status by completing the 
appropriate SBA forms and SBA has 
approved the applicant concern’s entry 
into the 8{a) program. 

(3) Use of eligibility will take effect on 
the date of the concern's approval into 
the program. 

(4) After an 8{a) concern exits the 
program, a disadvantaged owner of that 
concern may hold an ownership interest 
in or be involved in the management of 
another 8(a) concern, subject to the 
provisions of § 124.104{c}. In these 
instances, for purposes of 8{a) 
participation only, such an individual 
will be deemed to be a non- 
disadvantaged owner of that concern 
and criteria restricting non- 
disadvantaged individual participation 
shail apply. See §§ 124.103 and 124.104. 

(5) Transfer of the ownership and 
control of an 6{a) Participant to one or 
more other individuals does not 
terminate such concern’s eligibility for 
the program provided that SBA 
determines the transferee(s) to be 
socially and economically 
disadvantaged. However, the 8(a) 
concern’s Program Term as described in 
§ 124.110 is in no way affected by such 
transfer. 

(d) Manufacturers and regular 
dealers. (1) For purposes of program 
entry, each applicant concern whose 
primary industry classification is as a 
manufacturer or supplier of materials, 
supplies, articles and equipment must be 
determined to be a manufacturer or 
regular dealer as defined in the Walsh- 
Healey Public Contracts Act Regulations 
found at 48 CFR part 22, subpart 22.6. 

(2) Participants in the developmental 
stage of 8{a) Program Participation may 
be eligible for two exemptions from the 
contingent agreement requirements of 
the Walsh-Healey Public Contracts Act, 
see, § 124.304{d). However, the 
availability of such exemptions during 
the Program Term in no way affects the 
requirement that an applicant concern 
comply with the provisions of paragraph 
(d)(1) of this section for purposes of 
program entry. 

{e) Multiple concerns in same 
household. Immediate family members 
living in the same household may not 
each use their individual disadvantaged 
status to qualify more than one business 
concern for 8(a) Program Participation if 
the concerns are in the same or similar 
line of business. When the concerns are 
in separate lines of business, each 
applicant must estab!ish that the 
concerns are separately owned, 
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managed and controlled. (For size 
limitations see part 121 of this title.) 


§ 124.109 Ineligible businesses. 

(a) Brokers and packagers. Brokers 
and packagers are ineligible to 
participate in the 8(a) program. These 
types of businesses do not satisfy the 
definition of a manufacturer or regular 
dealer, as stated in § 124.100. 

(b) Franchises. Except for those 
admitted to the 8(a) program prior to the 
effective date of these regulations, 
franchisees are ineligible to participate 
in the section 8({a) program. 

(c) Debarred or suspended person or 
concern. Pursuant to 48 CFR part 9, 
subpart 9.4, or 13 CFR part 145, 
individuals or concerns who are 
debarred, suspended, voluntarily 
excluded from Federal programs, 
including the 8(a) program, or are found 
to be ineligible for Federal programs, 
including the 8(a) Program, by any 
agency of the Federal Government are 
ineligible for admission into the 8(a) 
program during the period of debarment, 
suspension, voluntary exclusion or 
status as ineligible. Prior to approval for 
admission to the 8(a) program, the 
applicant must certify that both the 
applicant concern and the 
disadvantaged individual(s) upon whom 
eligibility is based are not at that time 
debarred, suspended, voluntarily 
excluded or otherwise ineligible. 

(d) Non-profit organizations. A non- 
profit organization does not meet the 
general definition of a concern as set 
forth in part 121 and § 124.100 of these 
regulations and is, therefore, ineligible 
for 8(a) Program Participation. Nothing 
in this paragraph affects the eligibility of 
a for-profit concern owned and 
controlled by a Hawaiian Native 
Organization, Indian tribe, including an 
Alaska Native Corporation (see 
§§ 124.112 and 124.113.) 

(e) Concerns owned by other 
disadvantaged concerns. A concern 
which is owned in whole or in part by 
another business concern and relies on 
the disadvantaged status of that concern 
to claim disadvantaged status is 
ineligible for 8(a) Program Participation 
and for participation in the Defense 
Department's Small Disadvantaged 
Business program (Pub. L. 99-661, 
section 1207(a)) and the section 8(d) 
Subcontracting Program, (15 U.S.C. 
637(d)). These types of businesses do 
not meet the individual disadvantaged 
ownership requirements of the Small 
Business Act and these regulations as 
set forth in § 124.103. 


§ 124.110 Program term. 
(a) Each concern certified for program 
participation on or after November 15, 


1988, is subject to a Program Term of 
nine years from the date of such 
certification. The term will consist of 
two stages: the developmental stage and 
the transitional stage, which are 
described in § 124.303. Nothing in this 
subsection shall be construed to limit 
SBA from initiating graduation, 
termination or suspension actions 
pursuant to §§ 124.208, 124.209 and 
124.211 or to prohibit a Participant from 
voluntarily withdrawing from the 
program. 

(b) A concern is subject to a revised 
Program Term if the following 
conditions are met: 

(1) The concern was a Program 
Participant as of September 1, 1988 or 
was approved for 8{a) Program 
Participation between September 1, 1988 
and November 15, 1988; and 

(2) The concern did not voluntarily 
withdraw from the 8({a) program and 
was not graduated or terminated 
pursuant to §§ 124.208 and 124.209 
between September 1, 1988 and 
November 15, 1988. 

(c) The revised Program Term shall be 
the greater of nine years from the date 
of the Participant's first contract 
pursuant to section 8({a) or the 
Participant's Fixed Program 
Participation Term (FPPT) expiration 
date, including any extension thereof, 
plus 18 months, whichever is greater. 

(d) Once a Program Term has been 
established or revised in accordance 
with this section, SBA is statutorily 
prohibited from extending such term 
beyond the specified expiration date. 


§ 124.111 Continued 8(a) program 
eligibility. 

(a) Standards. (1) Except as set forth 
in paragraph (a)(2) of this section, in 
order for a concern to remain eligible for 
8(a) program participation, it must 
continue to meet all eligibility criteria 
contained in § 124.101 through § 124.109. 
Failure to do so may cause SBA to 
initiate a graduation or termination 
proceeding in accordance with 
§§ 124.208 and 124.209. 

(2)(i) For purposes of maintaining 
continued 8(a) program eligibility of a 
Program Participant in the 
developmental stage of the 8(a) program, 
an individual whose personal net worth 
exceeds $500,000 as calculated pursuant 
to § 124.106(a)(2)(i), will not be 
considered economically disadvantaged. 
(See, § 124.303 for discussion of the 
developmental stage of 8(a) Program 
Participation). 

(ii) For purposes of maintaining such 
eligibility of a Program Participant in the 
transitional stage of the 8(a) program, an 
individual whose personal net worth 
exceeds $750,000, as calculated pursuant 
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to $124.106(a)(2)(i), will not be 
considered economically disadvantaged 
(See, § 124.303 for discussion of the 
developmental stage of 8(a) program 
participation). 

(b) Submissions supporting continued 
eligibility. As part of an annual review, 
each Program Participant shall annually 
submit to the Division of Program 
Certification and Eligibility and to the 
servicing field office the following: 

(1) A certification that it meets the 
8(a) program eligibility requirements as 
set forth in § 124.101 through § 124.109 
and paragraph (a) of this section; 

(2) A personal financial statement for 
each disadvantaged owner; 

(3) A record of all payments, 
compensation, and distribution 
(including loans, advances, salaries and 
dividends) made by the Participant to 
each of its owners or to any person or 
entity affiliated with such owners; and 

(4) Such other information as SBA 
may deem necessary. For other required 
annual submissions, see § 124.501. 

(c) Economic disadvantage eligibility 
reviews. (1) Upon receipt of specific and 
credible information alleging that a 
Program Participant no longer meets the 
requirements of economic disadvantage 
for continued program eligibility, SBA 
shall conduct a review of the concern’s 
eligibility for continued participation in 
the Program. 

(2){i) If, based on information received 
from the Participant or elsewhere, SBA 
has reason to believe that the 
Participant no longer meets the 
standards of economic disadvantage as 
set forth in § 124.106 or paragraph (a) of 
this section, SBA shall conduct a review 
to determine whether the Participant 
and its disadvantaged owners continue 
to meet such standards. 

(ii) Sufficient reasons for SBA to 
conclude that an 8(a) Participant is no 
longer economically disadvantaged may 
include, but are not limited to: 
demonstrated access of the concern 
and/or its owners to a substantial new 
source of capital or loans, an unusually 
large amount of funds withdrawn from 
the concern by its owners, or personal 
net worth of the disadvantaged owner(s) 
which exceeds the threshold described 
in paragraph (a) of this section, not 
including the owner's equity in the 8(a) 
concern and in his/her primary personal 
residence. 

(3) If SBA determines, pursuant to 
paragraphs (c)(1) or (c)(2) of this section, 
that a Program Participant and/or its 
disadvantaged owner(s) are no longer 
economically disadvantaged, SBA shall 
initiate a.graduation or a termination 
proceeding under § § 124.208 and 124.209. 
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(4) If, based on information received 
from the Participant or elsewhere, SBA 
has reason to believe that an excessive 
amount of funds or other assets has 
been withdrawn from the Participant for 
the personal benefit of the 
disadvantaged owner(s) or that of any 
person or entity affiliated with such 
owner(s), SBA shall conduct a review to 
determine whether such withdrawal 
was detrimental to the achievement of 
the targets, objectives and goals of the 
Participant's business plan. 

(5) If SBA determines, pursuant to 
paragraph (c)({4) of this section, that 
funds or other assets have been 
withdrawn to the detriment of the 
achievement of the targets, objectives 
and goals of the Participant’s business 
plan, SBA shall initiate a termination 
proceeding under § 124.209 or shall 
require an appropriate reinvestment of 
funds or other assets and such other 
actions as SBA may deem necessary to 
counteract the detrimental withdrawals 
as a condition of maintaining program 
eligibility. , 

{d) Eligibility Reviews. If, on the basis 
of information submitted pursuant to 
paragraph (b) of this section or upon 
information received from any source, 
SBA has reason to believe the Program 
Participant no longer meets the 
eligibility criteria (other than economic 
disadvantage), SBA shall conduct a 
review of the Participant's 8{a) program 
eligibility. If as a result of such review, 
SBA determines such Participant may 
no longer be eligible for program 
participation, SBA shall initiate 
termination proceedings under § 124.209. 


§ 124.112 Concerns owned by Indian 
tribes, including Alaska Native 
Corporations. 

{a} General. {1} Small business 
concerns owned by Indian tribes are 
eligible for participation in the section 
8(a) program, provided that certain 
conditions are met as described below. 
The term “Indian tribe” is defined in 
§ 124.100. 

(2) Small business concerns owned 
and controlled by Indian tribes are 
generally considered socially and 
economically disadvantaged for 
purposes of participation in programs 
authorized by section 8{d) of the Small 
Business Act, section 1207(a) of the 
Defense Authorization Act of 1987 and 
any other program, except the 8{a) 
program, which requires social and 
economic disadvantaged status as a 
condition of eligibility. If the 
disadvantaged status of a tribally- 
owned concern is challenged under 
subpart B of this part, SBA will evaluate 
the concern's disadvantaged status 
using the criteria set forth in this section. 


(3) Small business concerns owned 
and controlled by Alaska Native 
Corporations {ANCs) are eligible for 
participation in the 8{a) program, subject 
to the same conditions as apply to 
tribally-owned concerns which are 
described at paragraphs (b) through {e) 
of this section, with the following 
exceptions which apply solely to ANC- 
owned concerns: 

(i) In evaluating the economic 
disadvantage of the ANC, no 
consideration shall be given to assets or 
income derived from distributions of the 
Alaska Native Fund established by the 
Alaska Native Claims Settlement Act, 43 
U.S.C. 1601, et seg. Such assets and 
income should be included and 
specifically identified on the ANC’s 
financial statements. 

(ii) Alaska Natives and descendants 
of Natives must own a majority of both 
the total equity of the ANC and the total 
voting powers to elect directors of the 
ANC through their holdings of 
settlement common stock. Settlement 
common stock means stock of an ANC 
issued pursuant to 43 U.S.C. 1606(g)(1), 
which is subject to the rights and 
restrictions listed in 43 U.S.C. 1606(h)(1). 

(iii) Even though an ANC can be 
either for profit or non-profit, a small 
business concern owned and controlled 
by ANC must be for profit to be eligible 
for the 8{a) program. The concern will be 
deemed owned and controlled by the 
ANC for purposes of program eligibility 
so as to satisfy paragraph (c){3) of this 
section where the majority of stock or 
other ownership interest is held by the 
ANC and holders of its settlement 
common stock. Both a majority of the 
total equity and total voting power must 
be so held. 

{iv) Paragraphs (b)(3) (i) and {ii) of this 
section are not generally applicable to 
an ANC, provided its status as an ANC 
is clearly shown in its articles of 
incorporation and by-laws. 
Additionally, paragraph (c){1) of this 
section is not applicable to the ANC- 
owned concern to the extent it requires 
an express waiver of sovereign 
immunity or a “sue and be sued” clause. 

(v) The Alaska Native Claims 
Settlement Act provides that a concern 
minority-owned by an ANC shall be 
deemed to be both owned and 
controled by such ANC. Therefore, an 
individual responsible for control and 
management of an ANC-owned 8(a) 
applicant or Participant need not 
establish personal social and economic 
disadvantage. 

(b) Tribal eligibility. In order to 
qualify a concern which it owns and 
controls for participation in the 8{a) 
program, an Indian tribe itself must meet 
the conditions set forth in paragraphs 
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(b)(1) and (b)(2) of this section. Once an 
Indian tribe has so established its 
disadvantaged status, it need not 
reestablish such status in order to have 
other businesses that it owns certified 
for 8{a) Program Participation, unless 
specifically required to do so by the 
AA/MSB&COD or his/her designee. The 
AA/MSB&COD, or designee, may 
require proof of tribal eligibility during 
the Program Participation of any 
tribally-owned business or at any time 
during the processing of an 8(a) program 
application from a tribally-owned 
concern. However, nothing in this 
paragraph affects the requirement that 
each tribally-owned concern seeking to 
be certified for 8(a) Program 
Participation comply with the provisions 
of paragraph (c) of this section. 

(1) Social disadvantage. An Indian 
tribe meeting the definition set forth in 
§ 124.100 shall be deemed socially 
disadvantaged. 

(2) Economic disadvantage. In order 
to be eligible to participate in the 8{a) 
Program the Indian tribe must 
demonstrate to SBA that the tribe itself 
is economically disadvantaged. This 
shall involve the consideration of 
available data showing the tribe's 
economic condition, including but not 
limited to, the following information: 

(i) The number of tribal members. 

(ii) The present tribal unemployment 
rate. 

(iii) The per capita income of tribal 
members, excluding judgment awards. 

{iv) The percentage of the local Indian 
population below the poverty level. 

(v) The tribe’s access to capital 
markets. 

(vi) The tribal assets as disclosed ina 
current tribal financial statement. The 
statement should list all assets including 
those which are encumbered or held in 
trust, but the status of those encumbered 
or trust assets should be clearly 
delineated. 

(vii) A list of all wholly or partially 
owned tribal enterprises or affiliates 
and the primary industry classification 
of each, as defined in $ 124.100. The list 
must also specify the members of the 
tribe who manage or control such 
enterprises or serve as officers or 
directors. 

(3) Application process—forms and 
documents required. Except as provided 
in paragraph (a)(3)(iv) of this section, in 
order to establish tribal eligibility to 
qualify for the 8(a) program, the Indian 
tribe must submit the forms and 
documents required of 8{a) applicants 
generally as well as the following 
material: 
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{i) A copy of the tribe's governing 
document(s) such as its constitution or 
business charter. 

(ii) Evidence of its recognition as a 
tribe eligible for the special programs 
and services provided by the United 
States or by its state of residence. 

(iii) Copies of its articles of 
incorporation and bylaws as filed with 
the organizing or chartering authority, or 
similar documents needed to establish 
and govern a non-corporate legal entity. 

(iv) Documents or materials needed to 
show the tribe’s economically 
disadvantaged status as described in 
paragraph (b)(2) of this section. 

(c) Business eligibility. In order to be 
eligible to participate in the 8{a) 
program, @ concern which is owned by 
an eligible Indian tribe must meet the 
conditions set forth in paragraphs (c)(1)} 
through (c)(6) of this section. 

(1) Legal business entity organized for 
profit and susceptible to suit. The 
applicant or participating concern must 
be a separate and distinct legal entity 
organized or chartered by the — = 
Federal or state authorities. Excep' 
provided in paragraph feXeittv). of ‘ce 
section, the concern’s articles of 
incorporation must contain express 
sovereign immunity waiver —? or 
a “sue and be sued” clause whi 
designates United States Pederal Courts 
to be among the courts of competent 
jurisdiction for all matters relating to 
SBA’s programs including, but not 
limited to, 8{a) Program Participation, 
loans, advance payments and contract 
performance. Also, the concern must be 
organized for profit, and the tribe must 
possess economic development powers 
in the tribe’s governing documents. 

(2) Size. (i) A tribally-owned applicant 
concern must qualify as a small 
business concern as defined for 
purposes of Government procurement in 
part 121 of this title. The particular size 
standard to be applied shall be based on 
the primary industry classification of the 
applicant concern. Ownership by the 
tribe will not, in and of itself, cause 
affiliation with the tribe or with other 
entities owned by the tribe. However, 
affiliation with other tribally-owned 
entities may be caused by 
circumstances other than common tribal 
ownership. (See part 121 of this title 
regarding affiliation.) 

{ii) Except as provided in paragraph 
(c)(2)(iii) of this section, a tribally- 
owned Program Participant must certify 
to SBA that it is a small business 
pursuant to the provisions of part 121 of 
this title for the purpose of performing 
each individual contract which it is 
awarded. 

(iii) During its Program Term, a 
tribally-owned Program Participant may, 


for up to two 8{a) contracts, be a party 
to a joint venture which exceeds the 
applicable size standard, if the joint 
venture is: 

(A) 51 percent or more owned and 
controlled by the tribally-owned 
Participant; 

(B) is located on the tribe’s 
reservation or land owned by such tribe; 
(C) Performs most of its activities on 
— reservation or tribally-owned land; 


(D) Employs members of the tribe for 
at least 50 percent of its total workforce. 

(3) Ownership. For corporate entities, 
a tribe must own at least 51 percent of 
the voting stock and at least 51 percent 
of the aggregate of all classes of stock. 
For non-corporate entities, a tribe must 
own at least a 51 percent interest. No 
Indian tribe shall own more than one 
current or former 8({a) Program 
Participant having the same primary 
industry classification. Tribally-owned 
Program Participants are subject to the 
provisions of paragraphs (g) and (h) of 
§ 124.103 relating to ownership by 
nondisadvantaged individuals and non- 
8(a) concerns. 

(4) Control and management. {i} 
Except for concerns owned by ANCs, 
the management and-daily business 
operations of a tribally-owned concern 
must be controlled by an individual 
member(s} of the tribe, who does not 
manage and control more than one other 
tribally-owned 8{a} Program Participant. 
In addition, such manager(s) must be 
found to possess the requisite 
management of technical capabilities as 
determined by SBA. This paragraph 
does not preclude management of a 
tribally-owned concern by committees, 
teams, or Boards controlled by such 
individuals. 

(ii) Members of the tribal council shall 
not participate in the daily management 
or on the board of directors of any 
tribally-owned 8(a) concern without 
obtaining prior written approval for such 
participation from SBA. 

(iii) Except as permitted by paragraph 
(c)(4)}{i) of this section, members of the 
management team, business committee 
members, officers, and directors are 
precluded from engaging in any outside 
employment or other business interests 
which conflict with the management of 
the concern or prevent the concern from 
achieving the objectives set forth in its 
business development plan. This is not 
intended to preclude participation in 
tribal or other activities which do not 
interfere with such individual’s 
responsibilities in the operation of the 
applicant concern. 

(5) Location and economic benefit. 
The primary economic benefits from the 
concern must accrue to the tribe. A 


concern located on a designated Indian 
reservation or on tribally-owned land 
will be presumed to provide an 
economic benefit, suck as employment, 
to the tribal community. SBA may 
approve a location not on tribally- 
owned land, if the applicant concern can 
demonstrate that similar economic 
benefits will accrue to the tribal 
community. 

(6) Other eligibility criteria. A 
tribally-owned concern must also meet 
the eligibility criteria set forth in 
§ 124.107 through 124.109. 

(d) Individual eligibility limitation — 
(1) Concerns owned by Indian tribes 
except those owned by Alaska Native 
Corporations. The Small Business Act, 
as amended, provides that the 8{a) 
requirements regarding management 
and daily business operations are met if 
a tribally-owned concern is controlled 
by one or more members of the 
economically disadvantaged Indian 
tribe. The statute does not require that 
such individual be found by SBA to be 

personally socially and economically 
disadvantaged. Therefore, SBA does not 


_deem an individual involved in the 


management or daily business 
operations of the tribally-owned concern 
to have used his or her individual 
eligibility within the meaning of 


-$ 124.108(c). 


(2} Concerns owned by Alaska Native 
Corporations. The Alaska Native Claims 
Settlement Act, as amended, i 
that a concern which is majority owned 
by an Alaska Native Corporation shall 
be deemed to be controlled and 
managed by minority individuals for 
purpose of participation in Federal 
programs. Therefore, SBA will not 
examine the disadvantaged status of an 
individual involved in the management 
of daily business operations of an 
Alaska Native Corporation-owned 
concern, and such individual will not be 
deemed to have used his or her 
individual eligibility within the meaning 
of § 124.108{c). 

(e) Existing Section 8(a) Firms. 
Tribally-owned concerns presently in 
the section 8(a} program must comply 
with the requirements of this section 
within 12 months from the effective date 
of these regulations. Failure to do so 
may result in the commencement of 
section 8(a) program termination 
proceedings. 


§ 124.113 Concerns owned by Native 
Hawaiian Organizations. 

Concerns owned by economically 
disadvantaged Native Hawaiian 
Organizations as defined in § 124.100 
are eligible for participation in the 8{a) 
program and other federal programs 
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requiring SBA to determine social and 
economic disadvantage as a condition of 
eligibility. Such concerns must meet all 
eligibility criteria set forth in §§ 124.102 
through 124.109 and § 124.111(a) of this 
part. 


§ 124.201 8(a) Program application. 

It is SBA’s policy that any concern or 
any individual on behalf of such 
business has the right to apply for 8(a) 
Program Participation whether or not 
there is an appearance of eligibility. 
However, concerns which have not been 
in business for two full years as 
described § 124.107 will not be approved 
for 8{a) Program Participation. 


§ 124.202 Place of filing. 


An application for 8({a) program 
admission is to be filed in the SBA field 
office serving the territory in which the 
principal place of business, as defined in 
§ 124.100, is located. The field office will 
provide an applicant concern with 
information regarding the 8(a) program, 
and with all required application forms. 
An &(a) application will be processed by 
the appropriate SBA regional office of 
the Division of Program Certification 
and Eligibility. 

§ 124.203 Servicing office. 


Once approved, a Program Participant 
will be serviced in the field office 
serving the territory in which the 
concern’s principal place of business, as 
defined in § 124.100, is located. 


§ 124.204 Applicant representatives. 

Subject to the limitations of § 124.7, an 
applicant concern may employ at its 
option outside representatives in 
connection with an application for 8(a) 
Program Participation. If the applicant 
chooses to employ outside 
representation such as an attorney, 
accountant, or others, the requirements 
of part 103 of this title dealing with the 
appearance and compensation of 
persons appearing before SBA are 
applicable to the conduct of the 
representative. In addition, 
representation in proceedings before the 
Office of Hearings and Appeals shall be 
— as provided in § 134.16 of this 
title. 


§ 124.205 Forms and documents required. 


Each 8(a) applicant concern must 
submit the forms and attachments 
thereto required by SBA when making 
application for admission to the 8{a) 
program. Such forms and attachments 
will include, but are not limited to, 
financial statements and Federal 
personal and business tax returns. 


§ 124.206 Approval and decline of 
applications for 8(a) program admission. 

(a) General. The AA/MSB&COD is 
authorized to approve or decline 
applications for admission to the 8(a) 
program. However, denials of program 
admission based on his/her finding that 
the individual(s) claiming social and 
economic disadvantage are not socially 
and/or economically disadvantaged 
and/or that such individual(s) does (do) 
not own and/or does (do) not control the 
applicant concern, may be appealed to 
SBA’s Office of Hearings and Appeals 
(OHA). The Division of Program 
Certification and Eligibility (the 
Division) will receive, review and 
evaluate all 8(a) applications. The 
Division will advise each program 
applicant within 15 days after the 
receipt of an application whether such 
application is complete and suitable for 
evaluation and, if not, what additional 
information or clarification is required 
to complete the application. SBA will 
process an application for 8(a) Program 
Participation within 90 days of receipt 
by the Division of a complete 
application package. Incomplete 
application packages will not be 
processed. 

(b) Approval. If the AA/MSB&COD 
finds that the applicant concern meets 
all eligibility criteria, he/she shall issue 
an approval letter to the concern. The 
date of the approval letter shall be the 
date of program certification for 
purposes of determining the concern’s 
Program Term pursuant to § 124.110. A 
concern is not approved for 
participation in the 8({a) program until an 
approval letter is sent by the AA/ 
MSB&COD to the concern. Up until that 
event occurs, any new information 
which could have an adverse-affect on 
the application may be considered by 
the AA/MSB&COD. An applicant is not 
entitled to receive program benefits of 
any kind until a participation agreement 
is signed and SBA has approved the 
concern's business plan pursuant 
§ 124.301. 

(c) Decline. If the AA/MSB&COD 
finds that an applicant concern does not 
meet all eligibility criteria, he/she will 
provide written notification of this 
finding to the applicant in a letter of 
decline. The letter of decline shall set 
forth findings based on the facts and in 
accordance with law and regulations for 
every material issue relating to each 
eligibility factor with specific reasons 
for each finding. The letter of decline 
shall inform the applicant of its rights to 
request reconsideration of the AA/ 
MSB&COD's decision and/or to appeal 
such decision. 

(1) Reconsideration. Every applicant 
has the right to request that the AA/ 
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MSB&COD reconsider his/her decline 
decision. Such request must be made in 
writing to the appropriate regional office 
of the Division by certified mail, return 
receipt requested, within 45 days of the 
date of service of the decline letter. As 
part of the reconsideration request, the 
applicant should include any additional 
information and documentation 
pertinent to overcoming the reason(s) for 
the initial decline. If the concern 
requests reconsideration, the AA/ 
MSB&COD will issue a written 
determination on the reconsideration 
within 45-days of receipt of the request 
by the Regional Office of the Division 
which processed the original 
application. The Agency's eligibility 
analysis on reconsideration will 
consider all eligibility factors .in light of 
all information then available to the 
Agency, and may approve the 
application, decline it for any of the 
same reasons cited in the initial decline 
or decline it for reasons not previously 
identified. If, on reconsideration, the 
AA/MSB&COD finds that the applicant 
concern meets all eligibility criteria, he/ 
she shall issue an approval letter to the 
concern. The date of the approval letter 
shall be the date of program certification 
for purposes of determining the 
concern’s Program Term pursuant to 

§ 124.110. If, on reconsideration, the 
AA/MSB&COD determines that the 
concern does not meet all eligibility 
criteria, he/she will notify the applicant 
of this decision by letter. Such letter 
shall set forth findings based on the 
facts and in accordance with law and 
regulations for every material issue 
relating to each eligibility factor with 
specific reasons for each finding. If the 
concern is being declined solely for 
reasons not identified in the initial 
decline, the concern will be advised that 
SBA will treat the decline as an initial 
decline, and that the concern will be 
afforded all rights which were available 
to it on its initial decline. 

(2) Appeal. An unsuccessful applicant 
will have the right to appeal its decline 
to OHA if the application is denied’ 
based solely on a negative finding of 
one or more of the following criteria: 
social disadvantage, economic 
disadvantage, ownership or control. The 
applicant, at its option, may bring such 
appeal either after the initial decline or 
after a decline on reconsideration. 
Petitions of appeal must conform to the 
requirements of § 124.210 and will be 
handled in accordance with the 
procedures contained in § 124.210 and 
part 134 of this title. 

(3) Final Agency Decision. If a 
declined applicant does not request 
reconsideration of the decline or, if 
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eligible under paragraph {c)(2) of this 
section, a declined applicant dees not 
file an appeal with OHA within 45 days 
of the date of service of the decline 
letter, the determination of the AA/ 

’ MSB&COD will become the final 
Agency division. If the application is 
denied on reconsideration and the 
applicant does not appeal or have the 
right to appeal the denial under 
paragraph {c)(2) of this section, the 
decision of the AA/MSB&COD is the 
final Agency decision. If the applicant is 
entitled under paragraph {c){2) of this 
section to an appeal, and exercises that 
right, the decision of the Administrative 
Law Judge shall be the final Agency 
decision. 

(4) Reapplication for Program 
Participation. A concern which has been 
declined for 8{a) program admission 
may reapply for admission to the 
program 12 months after the date of the 
final Agency decision to decline. 

§ 124.207 8{a) Program exit. 

A concern participating in the 8{a) 
program may leave the program by any 
of the following means: 

(a) Voluntary withdrawal. 

(b) Expiration of the Term 
established pursuant to § 124.110; 

(c) Graduation pursuant to the 
provisions of § 124.208; 

(d) Termination pursuant to the 
provisions of § 124.209. 


§ 124.208 Program graduation. 

(a) General. When an 8(a) concern is 
recognized as successfully completing 
the 8(a) program by substantially 
achieving the targets, objectives and 
goals set forth in its business plan prior 
to the expiration of its Program Term, 
and has demonstrated the ability to 
compete in the marketplace without 
assistance under the 8{a)} program, its 
participation within the program may be 
determined by SBA to be completed and 
the firm may be graduated from the 
program. 

(b) Graduation criteria. In determining 
whether a concern has substantially 
achieved the goals and objectives of its 
business plan and has attained the 
ability to compete in the marketplace 
without 8(a} program assistance, the 
following factors, among others, shall be 
considered by SBA. Positive overall 
financial trends, including but not 
limited to: 

(1) Profitability; 

(2) Sales, including improved ratio of 
non-8{a) sales to 8{a) sales; 

(3) Net worth, financial ratios, 
working capital, capitalization, access to 


(5) A positive comparison of the 8{a) 
concern’s business and financial profile 
with profiles of non-6{a) businesses in 
the same area or similar business 
category; and 

(6) Good management capacity and 
capability. 

(c) Graduation procedures—{1) Letter 
of notification. Upon determination by 
the SBA pursuant to paragraph (b) of 
this section that an 8{a) concern should 
be graduated from the 8{a) program, 
SBA shall notify the Participant in 
writing of its intent to graduate in a 
letter of notification. The letter of 
notification shall set forth findings, 
based on the facts and in accordance 
with law and regulations, for every 
material issue relating to the basis of the 
program graduation with specific 
reasons for each finding. The letter of 
notification shall also provide the 
Participant 45 days from the date of 
service of the letter to submit in writing 
information which would explain why 
the proposed basis of graduation is not 
warranted. 

(2) Second Jetter of notification. After 
the 45 day response period has elapsed, 
the Division shall consider the proposed 
graduation, including information 
submitted by the Participant, if any. As 
appropriate, the Division shall notify the 
Participant that it will not recommend 
program graduation or that, despite the 
information that may have been 
provided, the basis for graduation 
continues to exist. Where appropriate, 
the Division Director shall further notify 
that he/she intends to recommend to the 
AA/MSB&COD that the Participant be 
graduated. in instances where 
graduation will be recommended, the 
Division Director shall farther notify the 
Participant that it will have a further 45 
day period from the date of service of 
the second letter of notification to 
submit to SBA such further information 
which would explain why the proposed 
graduation is not justified. 

(3) Recommendation of the Division. 
Following the second day response 
period, the Division Director will 


' consider the facts of the proposed 


graduation, including all information 
submitted by the Participant. If the 
Division Director determines that 
graduation is not appropriate, he/she 
will so notify the Participant within 15 
days of the close of the response period. 
If the Division Director determines that 
graduation is eee he/she will 
recommend in writing to the AA/ 
MSB&COD, within 15 days of the close 
of the response period, that the 
Participant be graduated. 

(4) Decision of the AA/MSB&COD. 
Upon the recommendation of the 
Division Director, the AA/MSB&COD 


will consider the proposed graduation 
and the written record supporting it. If 
the AA/MSB&COD determines that 
program graduation is warranted, he/ 
she will issue a Notice of Program 
Graduation to the Participant. If not, he/ 
she will so notify the Participant. 

(5) Notice requirements. A Notice of 
Program Graduation shall conform to 
the form, filing and service requirements 
of part 134 of this title, under which the 
appeal proceeding shall be conducted. 
The Notice of Program Graduation shall 
set forth findings, based on the facts and 
in accordance with law and regulations, 
for every material issue relating to the 
basis of the program graduation with 
specific reasons for each The 
Notice of Program Graduation shall also 
advise the Program Participant that it 
may avail itself of an opportunity for an 
appeal by filing a petition ia accordance 
with the provisions of § 124.210 and part 
134 of this title. 

(6) Appeal to Office of Hearings and 
Appeais, Procedures governing appeals 
of program graduation to the Office of 
Hearings and Appeals are set forth in 
§ 124.210 and part 134. 

(d) Post-graduation. After the effective 
date of a program graduation as 
provided for herein, an 8(a) concern is 
no longer eligible to receive any 8{a) 
program assistance. However, such 
concern is obligated to complete 
previously awarded 8{a) subcontracts, 
including any priced options which may 
be exercised. 


§ 124.209 Program termination. 


(a) General. Participation of a 8{a) 
business concern in the 8{a) program 
may be terminated by SBA prior to the 
expiration of the concern’s Program 
Term for good cause. Examples of good 
cause include, but are not limited to, the 
following: 

(1) Failure by the concern to continue 
to maintain its eligibility for program 
participation. 

(2) Failure by the concern to maintain 
its status as a small business under the 
Small Business Act, as amended, and 
the regulations promulgated thereunder. 
See § 124.102. 

(3) Failure by the concern for any 
reason, including the death of an 
individual upon whom eligibility was 
based, to maintain ownership, full-time 
day-to-day management, and control by 
the person(s} who has (have) been 
determined to be socially and 
economically disadvantaged pursuant to 
these regulations. 

(4) Failure by the concern to obtain 
written approval from SBA for any 
changes in ownership, management or 
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control pursuant to §§ 124.103 and 
124.104. 

(5) Failure by the concern to disclose 
to SBA the extent to which 
nondisadvantaged persons or firms 
participate in the management of the 
section 8(a) business concern. 

(6) A demonstrated pattern of failing 
to make required submissions or 
responses to the Administration in a 
timely manner, including: 

(i) Failure by the concern to provide 
SBA with required quarterly or annual 
financial statements within 90 days of 
the close of the reporting period, or 
required audited financial statements 
within 180 days of the close of the 
reporting period. Failure to provide SBA 
with requested tax returns, reports, or 
other available data within 30 days of 
the date of request. 

(ii) Failure by the concern to submit 
an updated business plan within 30 days 
of receipt of request, without an 
extension of time which has been 
approved by SBA. 

(iii) Failure by the concern to provide 
documents or certifications of continued 
eligibility or otherwise respond to 
requests for information relating to the 
section 8(a) program from SBA or other 
authorized government officials within 
the time frames provided for in the 
requests. 

(7) Cessation of business operations 
by the concern. 

(8) Failure by the concern to achieve 
the goals cited in its original or modified 
business plan as a result of repeated 
refusals to accept or utilize SBA 
assistance. 

(9) Failune by the concern to pursue 
competitive and commercial business in 
accordance with the business plan, or 
failure to make reasonable efforts to 
achieve competitive status. 

(10) Failure by the concern to engage 
in business practices that will promote 
its competitiveness within a reasonable 
period of time as evidenced by, among 
other indicators, a pattern of inadequate 
performance or unjustified delinquent 
performance or terminations for default 
with respect to contracts awarded under 
the authority of section 8(a). 

(11) A pattern of inadequate 
performance of awarded section 8(a) 
procurement subcontracts by the 
concern. oh 

(12) Failure by the concern to pay or 
repay significant financial obligations 
owed to the Federal Government. 

(13) Failure by the concern to obtain 
and keep current any and all required 
permits, licenses, and charters. 

(14) Diversion of funds or other assets 
from the section 8(a) business concern 
or excessive withdrawals from such 
concern for the personal benefit of its 


disadvantaged owners or any person or 
entity affiliated with such owners which 
is detrimental to the achievement of the 
targets, objectives, and goals contained 
in such Program Participant's business 
plan. 

(15) Unauthorized use of business 
development expense funds and/or 
advance payment funds and/or SBA 
direct, guaranty or immediate 
participation loan proceeds; or violation 
of an advance payment, business 
development expense agreement, or 
loan agreement. 

(16) Failure by the concern to obtain 
prior SBA approval of any management 
agreement, joint venture agreement or 
other agreement relative to the 
performance of a section 8(a) 
subcontract. Violation of any 
requirement of a management, joint 
venture, or other agreement approved by 
SBA by either the section 8{a) concern 
or one of the joint venturers. — 

(17) Failure by the concern to obtain 
approval from SBA before 
subcontracting under a section 8({a) 
subcontract, or failure by the concern to 
abide by any conditions imposed by 
SBA upon such approval. 

(18) Vivlation by the concern of a 
section 8(a) subcontract provision which 
prohibits contingent fees and gratuities; 
or failure to disclose to SBA fees paid or 
to be paid, or costs incurred or 
committed to third parties, directly or 
indirectly, in the process of obtaining 
section 8({a) contracts or subcontracts, or 
violation of § 124.7. 

(19) Knowing submission of false 
information to SBA, including false 
certification of compliance with non-8(a) 
business activity targets under 
§ 124.312(c)(11), on behalf of a section 
8(a) business concern by its principals, 
officers, or agents, or by its employees, 
where the principal(s) of the section 8{a) 
concern knows or should have known 
such submission to be false. 

(20) Debarment, suspension, voluntary 
exclusion, or ineligibility of the concern 
or its principals pursuant to 13 CFR part 
145, FAR subpart 9.4, 48 CFR Ch.1, and 
48 CFR Ch. 22, or any successor 
regulation. 

(21) Conviction of the concern the 
individual(s) upon whom 8(a) program 
eligibility, or the director, officer or 
manager of tribally-owned concern, 
including one owned by an Alaska 
Native Corporation, or concern owned 
by a Hawaiian organization is based for 
any offense indicating a lack of business 
integrity including, but not limited to: 

(i) Commission of a criminal offense 
as an incident to obtaining or attempting 
to obtain a public or private contract, or 
subcontract thereunder, or in the 
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performance of such contract or 
subcontract; 

(ii) Violation of the Organized Crime 
Control Act of 1970 (Pub. L. 91-452; 84 
Stat. 922); 

(iii) Embezzlement, theft, forgery, 
bribery, falsification or destruction of 
records, receiving stolen property, or 
any other offense indicating a lack of 
business integrity or business honesty 
which seriously and directly affects the 
question of present responsibility as a 
government contractor; 

(iv) Violation of any Federal antitrust 
statute; 

(v) Commission of any felony not 
specifically listed above; or 

(vi) Violation of section 16 of the 
Small Business Act, (15 U.S.C. 645). 

(22) Conviction of a nondisadvantaged 
owner, officer, or director the concern 
for any offense described in paragraph 
(a)(21) of this section, provided that one 
or more disadvantaged owners or 
officers of the concern abetted, 
conspired with or otherwise acquiesced 
in the owner's or officer's commission of 
the offense. 

(23) Willful failure on behalf of an 8(a) 
business concern to comply with 
applicable labor standards and 
obligations, 

(24) Violation of any terms and 
conditions of the 8(a) Program 
Participation Agreement. 

(25) Willful violation by an 8{a) 
business concern, or any of its 
principals, of any rule or regulation of 
the Administration pertaining to 
material issues. 

(b) Termination procedures—{1) 
Letter of notification. When SBA 
determines that grounds exist to 
terminate a concern’s participation in 
the 8(a) program pursuant to this 
section, SBA shall notify the Participant 
in writing of its intent to terminate in a 
letter of notification. The letter of 
notification shall set forth findings, 
based on the facts and in accordance 
with law and regulations, for every 
material issue relating to the grounds 
upon which such termination would be 
based with specific reasons for each 
finding. The letter of notification shall 
provide the Participant 45 days from the 
date of service of the letter to submit in 
writing information which would 
eliminate the ground(s) for termination 
or would explain why the proposed 
ground(s) should not justify termination. 

(2) Second letter of notification. After 
the 45 day response period has elapsed, 
the Division shall consider the proposed 
termination, including information 
submitted by the Participant, if any. The 
Division shall notify the Participant that 
the grounds for proposed termination 
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have been eliminated or that, despite the 
information that may have been 
provided, some or all of the grounds for 
termination continue to exist. Where 
appropriate, the Division Director shall 
further notify the Participant that he/she 
intends to recommend to the AA/ 
MSB&COD that the Participant be 
terminated from the program, and that, 
within 45 days of the date of service of 
the second letter of notification, the 
Participant may submit to SBA such 
further information as would eliminate 
the ground(s) for termination or would 
explain why the proposed ground(s) 
should not justify termination. 

(3) Recommendation of the Division. 
Following the second 45 day response 
period, the Division Director will have 
15 days to consider the facts of the 
proposed termination, including all 
information submitted by the Participant 
and to notify the Participant of his/her 
recommendation to the AA/MSB&COD. 
If the grounds for proposed termination 
continue to exist, the Division Director 
will recommend in writing to the AA/ 
MSB&COD that the Participant be 
terminated, 

(4) Decision of the AA/MSB&COD. : 
Upon the recommendation of the 
Division Director, the AA/MSB&COD 
will consider the proposed termination 
and the written record supporting it. If 
the AA/MSB&COD determines that a 
termination is warranted, he/she will 
issue a Notice of Termination to the 
Participant. If not, he/she will so notify 
the Participant. 

(5) Notice requirements. A Notice of 
Termination shall conform to the form, 
filing and service requirements of Part 
134 of this Title, under which the appeal 
proceeding shall be conducted. The 
Notice of Termination shall set forth 
findings, based on the facts and in 
accordance with law and regulations, 
for every material issue relating to the 
grounds upon which the termination is 
based. The Notice of Termination shall 
also advise the Program Participant that 
it may avail itself of an opportunity for 
an appeal by filing a petition in 
accordance with the provisions of 
§ 124.210 and part 134 of this title. 

(6) Appeal to Office of Hearings and 
Appeals. Procedures governing appeals 
of program termination to the Office of 
Hearings and Appeals are set forth in 
§ 124.210 and part 134 of this title. 

(c) Post-termination. After the 
effective date of a program termination, 
an 8(a) business concern is no longer 
eligible to receive any section 8(a) 
program assistance. However, such 
concern is obligated to complete 
previously awarded 8(a) subcontracts, 
including any priced options which may 


be exercised. (See § 124.211 for Program 
Suspension). 


§.124.210 Appeals to SBA’s Office of 
Hearings and Appeais. 


(a) Except as provided in paragraph 
(d) of this section, an applicant concern 
or Program Participant shall be afforded 
the opportunity to appeal any of the 
following Agency determinations: 

(1) Denial of program admission based 
solely on a negative finding(s) of social 
disadvantage, economic disadvantage, 
ownership or control pursuant to 
§ 124.206; 

(2) Graduation pursuant to § 124.208; 

(3) Termination pursuant to § 124.209; 


or, 

(4) Denial of a request to issue a 
waiver pursuant to § 124.317. 

(b) The applicant or Participant 
concern may initiate such appeal by 
filing a petition in accordance with part 
134 of this title with SBA’s Office of 
Hearings and Appeals (OHA) within 45 
days of the date of service of the final 
Agency determination pursuant to 
paragraph (a) of this section. In addition 
to the requirements of § 134.11(a), the 
petition shall state, with specific 
reference to the determination and the 
record supporting such determination, 
the reasons why the determination is 
alleged to be arbitrary, capricious or 
contrary to law. Concurrent with its 
filing with OHA, the concern shall also 
serve the AA/MSB&COD with a copy of 
the petition, including all attachments. 

(c) Appeal proceedings brought under 
the authority of this section shall be 
conducted by an Administrative Law 


Judge. 

(d) The Administrative Law Judge 
selected to preside over an appeal shall 
decline to accept jurisdiction over any 
matter if: 

(1) The appeal does not, on its face, 
allege facts that, if proven to be true, 
would warrant reversal or modification 
of the determination, including appeals 
of proposed denials of 8(a) program 
admission which have been based in 
whole or in part on grounds other than a 
negative finding of social disadvantage, 
economic disadvantage, ownership or 
control; 

(2) The appeal is untimely filed under 
§ 134.12 or is not otherwise filed in 
accordance with the requirements of 
this section and the rules of procedure 
set forth in part 134 of this title; or 

(3) The matter has been decided or is 
the subject of an adjudication before a 
court of competent jurisdiction over 
such matters. 

(e) Once the Administrative Law 
Judge accepts jurisdiction over an 
appeal, subsequent initiation of an 
adjudication of the matter by a court of 
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competent jurisdiction will not preclude 
the Administrative Law Judge from 
rendering a final decision on the matter. 

(f) Proceedings conducted under the 
authority of this section shall be 
conducted in accordance with the 
provisions of this section and part 134 of 
this title. 

(g) Unless it is established that the 
convenience and necessity of the parties 
requires otherwise, in the sole discretion 
of the Administrative Law Judge, any 
oral hearing conducted with respect to 
an appeal pursuant to paragraph (a) of 
this section shall be held in the 
Washington, DC area. 

(h)(1) Except as provided in paragraph 
(h)(3) of this section, any proceeding 
conducted under the authority of 
paragraph (a) of this section shall be 
decided solely on a review of the 
written administrative record. The 
determination by the AA/MSB&COD or 
a designee for matters related to 
paragraphs (a)(1), (a)(2), and (a)(3) of 
this section, and the determination by 
the Administrator for matters related to 
paragraph (a)(4) of this section, shall be 
sustained unless such determination is 
found to be arbitrary, capricious, or 
contrary to law. 

(2) If the Administrative Law Judge 
determines that, due to the absence in 
the written administrative record of the 
reasons upon which the determination 
in question was based, such 
administrative record is insufficiently 
complete to decide whether the 
determination is arbitrary and 
capricious or contrary to law, the case 
shall be remanded by the 
Administrative Law Judge to the AA/ 
MSB&COD for further consideration in 
accordance with the terms of such 
remand. Such remand shall be for a 
period of no more than 10 working days. 
The ALJ shall retain jurisdiction of the 
matter during such period as the matter 
is on remand. 

(3)(i) Neither the admission of 
evidence beyond the written 
administrative record, nor any form of 
discovery, will be permitted in 
proceedings under this section unless it 
is first determined by the Administrative 
Law Judge that the applicant concern or 
Participant, upon written submission, 
has made a substantial showing, based 
upon credible evidence, and not mere 
allegation, that the Agency 
determination in question may have 
resulted from bad faith or improper 
behavior. Prior to any such 
determination, the Agency shall be 
afforded an opportunity to respond in 
writing to the submission of the 
applicant concern or Participant. Upon a 
determination by the Administrative 





Law Judge that the applicant concern or 
Participant has made such a substantial 
showing, the Administrative Law Judge 
may permit appropriate discovery, and 
accept relevant evidence beyond the 
written administrative record, which is 
specifically limited to the alleged bad 
faith or improper behavior asserted by 
the applicant concern or Participant. 

(ii) A determination by the 
Administrative Law Judge that the 
required showing set forth in paragraph 
(h)(3)fi) of this section has been made 
does not shift the burden of proof, which 
continues to rest with the applicant 
concern or the Participant. 

(i) A decision rendered by the 
Administrative Law Judge under the 
authority of this section shall be the 
final decision of the Administration and 
shaff be binding upon the parties and 
those within the employ of the 
Administration. 

(j) Such decision shall be rendered, 
insofar as practicable, within ninety 
days after a petition for appeal is filed, 
and, in the event such 90-day time limit 
has not been met, the Administrative 
Law Judge shall indicate the reason 
therefor in the decision, when issued. 


§ 124.211. Suspension of program 
assistance. 


{a} At any time after the issuance of 
an initial letter of notification of 
termination pursuant to § 124.209{b}{1), 
the AA/MSB and COD may 
contract support and all other forms of 
8(a) program assistance to that concern 
for a period of time not to exceed the 
time necessary to resolve the issue of 
the concern’s termination from the 
program under the procedures set forth 
in § 124.209 and in part 134 of this title. 
The institution of such a suspension will 
not occur in conjunction with eack 
proposed termination, but will only 
occur when SBA determines that 
suspension of the concern's program 
participation is needed to protect the 
interests of the Government. For 
example, SBA will generally find that it 
is in the best interests of the 
Government to suspend a Participant 
where the proposed termination is 
based on fraud or the submission of 
false statements or program ineligibility. 

(b) Immediately upon SBA’s 
determination to suspend an 8{a) 
concern, SBA will furnish that concern 
with a Notice of Suspension by certified 
mail, return receipt requested, to the last 
known address of the concern. If ne 
receipt is returned within ten calendar 
days from the mailing of the notice, 
notice will be presumed to have 
occurred as of that time. The Notice of 
Suspension will provide the following 
information: 


{1} The reason(s) for the suspension; 
(2) A statement that the suspension 
will continue pending the completion of 
further investigation or final program 
termination — or some other 

8 


Of time; 

(3) Notice that awards of competitive 
and non-competitive section 8{a) 
subcontracts, those which 
have been “self-marketed” by an 8fa) 
concern, will not be made during the 
pendency of the suspension unless it is 
determined by the head of the relevant 
procuring agency or his/her authorized 
representative to be in the best imterest 
of the Government to do so, and SBA 
adopts that determination; 

(4) Notice that the concern is 
obligated to complete previously 
awarded section 8({a) subcontracts; 

(5) Notice that the suspension is 
effective nati throughout the SBA; 

(6) A statement that a request for a 
hearing on the suspension will be 
considered by an Administrative Law 
Judge in SBA's Office of Hearings and 
Appeals (OHA), and granted or denied 
as a matter of his/her discretion. 

(7) A statement that the firm's 
Program Term is suspended effective the 
date of the suspension and that it will 
resume only if the concern’s 
participation in the program is not 
terminated. 

(c} it is contemplated that in most 
cases a hearing on the issue of the 
suspension will be afforded if the 
Participant requests one. However, no 
hearing shall be granted if the 
suspension is based upon advice from 
either the Department of Justice or the 
Department of Labor that such a hearing 
would prejudice substantial interests of 
the Government. 

{d} The applicant concern may appeal 
a Notice of Suspension by filing a 
petition in accordance with part 134 of 
this title with OHA within 30 days of the 
date of service of a Notice of Suspension 
pursuant to paragraph (b) of this section. 
Concurrent with its filing with OHA, the 
concern shall also serve the AA/ 
MSB&COD with a copy of the petition 
including all attachments. : 

{e)A request for a hearing on the 
suspension will be considered by an 
Administrative Law Judge in OHA, and 
granted as a matter of his/her 
discretion. 

(f} Proceedings conducted under the 
authority of this section shall be 
conducted in accordance with the 
provisions of this section and part 134 of 
this title. 

(g) For any oral hearing convened 
pursuant to § 134.19 of this Title 
resulting from a request filed in 
accordance with this section, the 
Administrative Law Judge shall give due 
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regard to the convenience and necessity 
of the parties or their authorized 
representatives in designating the place 
of the oral hearing. 

{h} A hearing on the suspension w:!! 
commence as soon as possible following 
the decision of the Administrative Law 
Judge to grant a request, but in no case 
more than 20 calendar days after the 
Administrative Law Judge's ruling if the 
request is granted. 

(i) At the close of such suspension 
hearing, the Administrative Law Judge 
shall issue a decision upholding or 
lifting the suspension.The decision of 
the Administrative Law Judge shall be 
the final Agency decision. 

(j) Any program suspension which 
occurs in accordance with these 
regulations will continue in effect until 
such time as the SBA lifts the 
suspension or the 8{a} concern’s 
participation in the program is fully 
terminated. If all program assistance to 
an 8{a) concern has been 
under these regulations and the 
concetn's participation in the program is 
not terminated, the suspension will be 
lifted and the Program Term remaining 
as of the effective date of Program 
Suspension will be restored to the 


(k) SBA does not recognize the 
concept of de facto suspension. 
Reinstatement of the remaining portion 
ofa Program Term will occur only 
where a concern's program participation 
has Sioun Sonatelig: naiprenthed by SBA Mi 
accordance with the procedures set 
forth in this section. 


§ 124.300 Business development. 

The regulations at § 124.301 through 
§ 124.321 address the provision of 
various forms of assistance to 8{a) 
Program Participants to promote the 
business development of such concerns. 
Such assistance includes financial, 
management and technical assistance, 
and contract support. 


§ 124.301 Development of business plan. 
a General. In order to assist the SBA 
the business 
ceolananae needs of each 8{a) Program 
Participant, each such Participant shall 
develop a comprehensive business plan, 
setting forth the Participant's business 
targets, objectives, and goals. The 
business plan shall be submitted to the 
SBA servicing field office in final form 
promptly after the Participant's receipt 
of notice of certification to participate in 
the 8{a) program. The Participant will 
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not be eligible for 8(a) Program benefits 
until the SBA approves its business 
plan. The approved business plan will 
constitute the Participant's short and 
long term goals and the strategy for 
developmental growth to the point of 
economic viability independent of the 
8(a) program. 

(b) Standard Industrial Classification 
(SIC) code designations. The concern’s 
primary industry classification as 
defined in § 124.100 and all related 
secondary Standard Industrial 
Classification (SIC) code designations 
shall be stated in an 8{a) concern’s 
original business plan. Such SIC codes 
may be changed, and new SIC codes 
may be added to the business plan, 
however, where the conditions of 
§ 124.302(c) are met. Once admitted to 
the 8({a) program, a concern will only be 
permitted to perform 8(a) contracts 
which are classified under approved SIC 
codes which appear in its business plan. 
An 8(a) concern may receive a Federal 
contract classified under a SIC code not 
contained in its business plan where the 
contract is not awarded through the 
section 8(a) program. 

(c) Contents of business plan. The 
initial business plan shall contain at 
least the following: 

(1) An analysis of market potential, 
competitive environment, and other 
business analyses estimating the 
Program Participant's prospects for 
profitable operations during the term of 
program participation and after 
graduation; 

(2) An analysis of the Program 
Participant's strengths and weaknesses, 
with particular attention paid to the 
means of correcting any financial, 
managerial, technical, or labor 
conditions which could impede the 
Participant from receiving contracts 
other than those awarded through the 
8(a) Program; 

(3) Specific targets, objectives, and 
goals for the business development of 
the Participant during the next two 
years, utilizing the results of the 
analyses conducted pursuant to 
paragraphs (c)(1) and (c)(2) of this 
section; 

(4) Estimates of contract awards 
pursuant to section 8({a) and from other 
sources which would be needed by the 
Participant to meet the specific targets, 
objectives and goals for the years 
covered by the business plan; and 

(5) Such other information as SBA 
may require. 

§ 124.302 Review and modification of 
business plan. : 

(a) Annual review. Each Participant 
shall annually review its currently 
. approved business plan with the 


Business Opportunity Specialist (BOS) 
and shall modify such plan as may be 
appropriate. Any modified plan shall be 
submitted to the BOS for approval. A 
currently approved plan shall be 
considered the applicable plan for all 
program purposes until the SBA 
approves in writing a modified plan. 
SBA shall establish an anniversary date 
for review of the Participant’s business 
plan and contract support forecasts. The 
annual review of a Participant's 
business plan will generally occur 
within 15 working days before or after 
the anniversary of the firm's 
certification of 8(a) eligibility. 

(b) Contract support forecast. Each 
Participant shall annually forecast in 
writing its needs for contract awards for 
the next program year and the 
succeeding program year during the 
review of its business plan conducted 
under paragraph (a) of this section. Such 
forecast shall be included in the 
Participant's business plan. The forecast 
shall include: 

(1) The aggregate dollar value of 
contract support to be sought under 
section 8(a) (sole source and 
competitive), reflecting compliance with 
the business mix requirements of 
§ 124.312; 

(2) The aggregate dollar value of non- 
8(a) contracts to be sought; 

(3) The types of contract opportunities 
being sought, identified by the 
appropriate Standard Industrial 
Classification (SIC) code; and 

(4) Such other information as may be 
requested by the SBA to aid in providing 
effective business development 
assistance to the Participant. 

(c) Changes in SIC code designations. 
(1) Requests for changes in SIC code 
designations stated in a business plan 
shall be approved by SBA if it is 
determined that: 

(i)(A) The requested SIC code 
represents a logical business 
progression for the concern; 

(B) The 8(a) concern has 
demonstrated capacity and capability to 
perform in the requested SIC code; and 

(C) Other applicable eligibility criteria 
(Walsh-Healey Act, the non- 
manufacturer rule, size rules, etc.) 
appear to be met; or 

(ii) SBA erred in omitting a previously 
requested and supported SIC code, 
improperly classifying a business 
industry or making a typographical or 
other error in its letter of approval to the 
8(a) concern. 

(2) SBA will make a decision on such 

,request within 45 days from the date it 
receives the request. 

(d) Transition management plan. 
Beginning in the first year of the 
transitional stage of program 


participation under § 124.303, each 
Participant shall annually submit for 
inclusion in its business plan a 
transition management plan outlining 
specific steps to promote profitable 
business operations after graduation. 
The transition management plan should 
be submitted to the BOS at the same 
time other modifications are submitted 
pursuant to the annual review under 
paragraph (a) of this section. Such plan 
shall set forth the same information as 
required under paragraph (b) of this 
section for the initial plan, incorporate 
the competitive mix requirements of 

§ 124.312, and provide specific transition 
steps the Participant will take to 
continue its business development after 
the expiration of its Program Term. 


§ 124.303 Stages of 8(a) program 
participation. 


(a) General. Program participation is 
divided into two stages—a 
developmental stage and a transitional 
stage. For firms approved for 8(a) 
program participation after November 
15, 1988, the developmental stage shall 
be 4 years and the transitional stage 
shall be 5 years unless the Participant 
has exited the program by one of the 
means set forth in § 124.110. The - 
developmental stage is designed to 
assist participants to overcome their 
economic disadvantage by providing 
such assistance as may be necessary 
and appropriate to enable them to 
access relevant markets and strengthen 
their financial and managerial skills. 
The transitional stage of program 
participation follows the developmental 
stage and is designed to assist 
Participants to overcome, insofar as 
practicable, the remaining elements of 
economic disadvantage and to prepare 
Participants for leaving the 8(a) 
program. 

(b) Stages for grandfathered Program 
Participants. (1) For Program 
Participants with five or fewer years 
remaining in the 8(a) program as of 
August 15, 1989, the program year they 
are in on August 15, 1989 shall be 
considered the first year of the 
transitional stage. Such Participants 
shall be subject to the modified business 
targets set forth in § 124.312. 

(2) For concerns with more than five 
years remaining in the 8(a) program as 
of August 15, 1989, the stages of program 
participation shall be determined so that 
the Participant will have five years in 
the transitional stage. The remaining 
time in the program shall be considered 
time in the developmental stage. For 
example, if a Participant has seven 
years remaining in the program as of 
August 15, 1989, it will be considered to 
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have 2 years remaining in the 
developmental stage and five years in 
the transitional stage. 

(c) Devedophertie? stage of program 
participation. A Program Participant, if 
otherwise eligible, shall be qualified to 
receive the following assistance during 
the developmental stage of program 


participation 

Pa) Sole source and competitive 8{a) 
contract support; 

(2) Financial assistance pursuant to 
§ 122.57 of this fitle; 

(3} Pursuant to § 124.304, a maximum 
of two exemptions from the 
requirements of section 1{a) of the 
Walsh-Healey Act, 41 U.S.C. 35{a); 

(4) Pursuant to § 124.305, a maximum 
of five exemptions from the 
requirements of the Miller Act (40 U.S.C. 
270a through 270d) that performance 
bonds be issued for the protection of the 
United States and payment bonds be 
issued for the protection of persons 
furnishing material and labor for the 
construction, alteration, or repair of 
ed buildings or public works; 

{5} Pursuant to § 124.306, financial 
assistance from SBA for skills training 
or upgrading for employees or potential 
employees of Program Participants; 

(6) The transfer of technology or 
surplus property owned by the United 
States to Program Participants by grant, 


license, or sale. Technology or property 
paragraph 


transferred pursuant to this 

must be used by the Participant during 
the normal conduct of its business 
operation and cannot be sold or 
transferred to any other party (other 
than the Government) during such 
concern's Program Term and for one 
year thereafter. A Participant must agree 
to these conditions prior to any transfer 
of technology or property; and 

(7) Training sessions to assist 
individuals and enterprises eligible to 
receive 8(a) contracts in the 
development of business principles and 
strategies to enhance their ability to 
compete successfully for contracts in the 
marketplace. 

{a} Transitional stage of program 
participation. A Program Participant, if 
otherwise eligible, shall be qualified to 
receive the follewing assistance during 
the transitional stage of program 
participation: 

(1) The same assistance as that 
provided to Participants in the 
developmental stage under paragraphs 
(c){2). (c)(2), (c)(6) and (c)[7) of this 
section; 

(2) Assistance from procuring 
agencies {in cooperation with SBA) in 
forming joint ventures, leader-follower 
arrangements, and teaming agreements 
between the Participant and other 
Program Participants or other business 


concerns, in accordance with all 
applicable statutes and regulations, with 
respect to contracting opportunities for 
research, development, fullscale 
engineering or production of major 
systems. In the case of a requirement to 
be procured as a Small Business Set- 
aside, a Small Disadvantaged Business 
Set-aside, or through the 8{a) program, 
applicable size regulationis wil! apply iz 
determining whether the cooperative 
venture between a Participant and 
another business entity qualifies as a 
small business concern; 

(3) Training and technical assistance 
in transitional business planning. 


§ 124.304 Statutory exemption from the 
Wafsh-Healey Act. 

(a) SBA is authorized to grant Program 
Participants in the developmental stage 
of participation a maximum of two 
exemptions from the requirements of 
section 1{a) of the Walsh-Healey Act, 41 
U.S.C. 35{a). These exemptions apply 
only to specific 8{a) contracts with 
anticipated contract values under 
$10,000,000 {including options) and shall 
be used only to allow for contingent 
agreements by a Participant to acquire 
the machinery, equipment, facilities, or 
labor needed to perform such contracts. 
An exemption may be granted only 
where such exemption is needed to 
permit the firm to perform a contract 
which is consistent with the business 
development goals set forth in its 
approved business plan and SBA 
determines that the Participant is fully 
capable of performing the contract. SBA 
must be provided with a copy of the 
intended contingent agreement for its 
review prior to granting an exemption. 

(b) The exemptions described in this 
section are authorized only until 
October 1, 1992 and apply only to these 
contracts awarded on or after August 21, 
1989, the effective date fo these 
regulations. 


§ 124.305 Statutory exemption from Miller 
Act bonds. 


(a) Policy. Subject to the conditions 
contained in this section, SBA may 
exempt an 8{a) Participant in the 
developmental stage of program 
participation from any payment and 
performance bonds required by the 
Miller Act (40 U.S.C. 270a through 270d} 
for, and in connection with, any 8{a) 
construction contract whenever it is 
determined by SBA that the 8{a) concern 
is unable to obtain the requisite bond{s) 
from a surety for the performance of the 
8{a) contract. The exercise of this 
authority by SBA is subject to the 
conditions set forth in paragraph [b) of 
this section. 
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(b) Conditions for SBA exemption of 
bonding requirements. In order to be 
eligible to obtain an exemption from the 
bonds required by the Miller Act, the 
following requirements must be met: 

(1) The Program Participant must have 
been engaged in construction activities 
for a period of at least two years; 

(2) SBA must find that the concern is 
otherwise eligible to receive a specific 
8(a) construction contract, but is unable 
to obtain the requisite bond[s) required 
by the Miller Act for the performance of 
the contract; 

(3) The Participant must demonstrate 
that it cannot obtain a bond for the 
performance of the requirement by 
submitting to SBA written denials from 
at least two sureties, one of which is a 
corporate surety and one of which is an 
individual surety. 

(4) SBA must determine that the firm 
has the potential to become bondable 
for future contracts if assisted by the 
bond exemption. 

{c) Limitations. {1) The maximum 
dollar value of an 8{a) contract on which 
a bond requirement can be exemptod is 
$3,000,000 (including options). 

(2} Exemptions from Miller Act bond 
requirements are available only on sole 
source 8(a) contracts. Exemptions will 
not be granted on competitive 8{a) 
contracts. 

(3) In no event shall the exemption 
described in paragraph {a) of this 
section be construed to make SBA liable 
to the procuring agency, 8{a) concern or 
any supplier, subcontractor, laborer or 
others for contractual obligations 
entered into by the 8{a}) concern under 
the 8{a) contract to which the exemption 
applies. 

(4) Unless approved in writing by the 
Regional Administrator or his/her 
designee. Participant may receive an 
exemption for a 8(a) contract under this 
section. If it is performing a contract for 
which an exemption under this section 
has been granted. 

(5) No Participant may receive more 
than a total of five exemptions under 
this section. Where a Participant 
receives an ion for a 
procurement having a base year and - 


on such a contract counts as one 
exemption, not one for the base year 
and one for each of the option years 
exercised). 

(6) No further bond exemptions shall 
be granted where a contract for which a 
Participant has previously received an 
exemption has been terminated for 
default. 
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(d) Protection of third parties. The 
following requirements must be met 
before a contract will be awarded under 
this section. These requirements are 
intended to protect third parties to the 
contract. 

(1) The 8{a) contractor must make 
timely payment to all persons furnishing 
materials or labor to the 8{a} concern in 
the performance of the contract. 

(2) There must be established a 
special bank account in an institution 
insured by the Federal Deposit 
Insurance Corporation (FDIC, into 
which the procuring agency will deposit 
all payments relating to the performance 
of the contract, or, in the alternative, the 
procuring agency, at its option, shall 
provide for direct disbursement of 
contract proceeds to suppliers, 
subcontractors, laborers and others. 

(3) AH disbursements from any special 
bank account established shall be 
subject to the approval and counter 
signature by SBA or a third party 
approved in writing by the AA/MSB & 
COD. (This requirement for a controlled 
account wil! be satisfied if SBA makes 
an advance payment fo the Participant 
pursuant to § 124.401 of these 
regulations and a special bank account 
is established in connection therewith.) 

(4} The 8{a) contractor must notify 
persons supplying it with materials or 
labor in writing that the contract is 
exempt from the Miller Act's bonding 
requirement and must also notify such 
suppliers in writing that SBA will not be 
liable for payment for materials or labor. 
The 8{a) contractor must obtain a 
written acknowledgment of such 
notification from each supplier of 
materials or labor, and such 
acknowledgment(s) must be in SBA’s 
possession prior to award of the 
contract where practicable, and, in all 
instances prior to payment of invoices. 

(5} The requirements set forth in 
paragraphs (d)(1), (d){2}, (d}(3), and 
(d)(4} of this section must be contained 
in the special 8{a} contract clauses, as 
appropriate. 

(e} Procedure for obtaining a bond 
exemption. (¥} A Program Participant 
which seeks a bond exemption under 
this section may submit a written 
request to the applicable SBA servicing 
field office. 

(2) Upon receipt of the request, SBA 
shall notify the Participant of supporting 
documentation that must be submitted 
in order to process the exemption 
request. 

(3) Hf SBA preliminarily determines 
that a bond exemption is appropriate, 
SBA shall contact the procuring agency 
and obtain its written views with 
respect to the bond exemption. 


(4) The views and concerns of the 
procuring agency will be heavily 
weighed in determining whether to grant 
a bond exemption. 

(5) If the procuring agency does not 
concur with the bond exemption and 
SBA determines that an exemption 
should not be granted, SBA may accept 
the offer for another 8{a) concern. 

(f) Expiration date. The exemptions 
described in this section are authorized 
only until October 1, 1992 and apply 
only to those contracts awarded on or 
after August 21, 1989, the effective date 
of these regulations. 


§ 124.306 Financial assistance for skills 
training. 

(a) SBA may pay in whole or in part 
the costs of training or upgrading of 
employees or potential employees of 
8{a} concerns. An owner participating in 
the day-to-day management of a 
Participant may be considered to be: an 
employee for purposes of this. section. 
Payments may be made directly to the 
training provider or by reimbursing the 
Program Participant or the Participant's 
employee, if such reimbursement is 
found to be reasonable and appropriate. 

(b) SBA assistance under this section 
is subject to the following. conditions 
and requirements: 

(1) The concern must be in the 
developmental stage of program 
participation. 

(2) The 8{a} concern must document 
that it has. explored the use of existing 
cost-free or cost-subsidized training 
programs offered by public and private 
sector agencies working with programs 
of employment and training and 
economic development and that no such 
programs are available or are capable of 
meeting the training needs of the 
participant. 

(3) The concern must be current with 
any reporting requirements established 
by SBA for engoing program 
participation. 

(4) The employee receiving the 
training or upgrading may not be a 
beneficiary of any other publicly or 
privately funded training program which 
benefits the trainee or upgraded 
employee for the same activity SBA is 
compensating under this section. 

(5) The training provider must be an 
institution of higher education, a 
community or vocational college, or an 
institution eligible to provide skills 
training under the Job Training 
Partnership Act (29 U.S.C. 4501, ef seq.}. 

(6) The training provider may not be 


debarred or suspended from any Federal 


programs. 
(7) The training of employees or 
potential employees of a concern must 


be consistent with the concern's 
approved business plan. 

(8) SBA must approve the training in 
writing prior to: its commencement. 

(9} No more than five employees or 
potential employees of a single 8{a) 
concern may be recipients of benefits 
under this section at one time. 

(10) The length of training or skills 
upgrading financed under this section 
may be no less than one month nor more 
than six months. 

(11) The training of skills upgrading 
assistance must be of a type which will 
offer genuine capacity development for 
the employing firm. 

(12) No more than $2,500 shall be 
made available for any one employee or 
potential employee. 

(13) The Participant must execute and 
submit to SBA any appropriate written 
employment agreements in accordance 
with paragraph ff} of this section. 

(c) SBA’s allocation of resources 
appropriated for the purposes of this 
section shall generally be based om the 
identification of needs of developmental 
stage concerns. SBA shall evaluate 
training needs in the annual business 
plan review process, and may conduct 
other surveys as appropriate. 

(d} Projects to be funded under this 
section shall be initiated by a request 
prepared by the 8(a) concern and 
submitted to SBA. SBA may request 
additional information before the 
request is processed. 

(e) Assistance under this section will 
be made only when the agreements 
entered into by SBA to fund training or 
upgrading contain acceptable training 
and upgrading standards and acceptable 
monitoring standards and requirements 
to insure the integrity and effectiveness 
of the training or upgrading. 

(f} The. Participant must give adequate 
assurance that it will employ the trainee 
or upgraded employee for at least six 
months after the training or upgrading 
financed pursuant to this section has 
been completed. Trainees and upgraded 
employees must provide a similar 
assurance that they will remain in the 
employ of the 8{a} firm for such six- 
month period. Such assurance will 
consist of an appropriate written 
employment agreement. If a trainee or 
upgraded employee does not remain in 
the employ of the participant for at least 
six months after receiving such SBA- 
financed training or upgrading, the 
violating party must reimburse SBA for 
the amount expended together with any 
reasonable interest and costs incurred 
for collection. In addition, the violating 
party, whether it is the Participant, 
individual traimee or upgraded 
employee, shall be barred from receiving 
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any further assistance under this 
section. The appropriate SBA Regional 
Administrator, or his/her designee, may 
waive the reimbursement provisions of 
this paragraph in limited circumstances 
where an employee's leaving is due to 
an unforseen event (e.g., the employee’s 
spouse is relocated by his/her business 
and the employee must move). 


§ 124.307 Contractual assistance. 

(a) It is the policy of SBA to enter into 
contracts with other Government 
agencies and to subcontract the 
performance of such contracts, pursuant 
to section 8(a)(1)(C) of the Small 
Business Act, to 8(a) Program 
Participants at prices which will enable 
such concerns to perform the contracts 
and earn a reasonable profit. 

(b) Such subcontracts may either be 
sole source awards or awards attained 
through competition reserved for eligible 
Participants. 

(c) Admission into the 8(a) program 
does not bestow a right to receive 8{a) 
contracts. SBA’s approval of a 
Participant's business plan pursuant to 
§ 124.301 does not guarantee the 
Participant any particular level of 
contract support. 

(d) An 8(a) contract will be provided 
to a Participant only when such contract 
is consistent with the Participant's 
capabilities and business development 
needs, as determined by SBA. 


§ 124.308 Procedures for obtaining and 
accepting procurements for the 8(a) 
program. 

(a) PCR-serviced agencies. If an SBA 
Procurement Center Representative 
(PCR) is resident or has liaison 
responsibilities in a procuring agency, 
he/she will be responsible for screening 
proposed procurements for possible 8(a) 
contracts, in accordance with 13 CFR 
125.6. 

(b) Requirement identification. (1) A 
requirement for possible award may be 
identified by SBA, a particular Program 
Participant or the procuring agency 
itself. Once a requirement that appears 
suitable for the 8(a) program has been 
identified, SBA shall verify the 
appropriateness of the SIC code 
designation assigned to the requirement 
and request the procuring agency to 
offer the requirement to the 8({a) 
program. 

So long as the SIC code assigned to 
the requirement by the procuring agency 
contracting officer is reasonable, the SIC 
Code will be accepted by SBA. 

(2) If SBA and the procuring agency 
are unable to agree as to the proper SIC 
code designation for the requirement, 
SBA may refuse to accept the 
requirement for the 8(a) program, or 


appeal the contracting officer's 
determination to the head of the agency 
pursuant to § 124.320, or the AA/MSB & 
COD file a SIC code appeal to SBA’s 
Office of Hearings and Appeals. 

(3) If the requirement exceeds the 
thresholds established by § 124.311, the 
SBA will request that the requirement be 
offered to the 8({a) program to be 
competed among eligible Program 
Participants, unless SBA determines that 
there is not a reasonable expectation 
that at least two eligible 8(a) concerns 
will submit offers. 

(4) If the requirement is below the 
thresholds established by § 124.311, the 
SBA may request that it be offered to 
the 8(a) program for possible sole source 
award as an open requirement or in 
support of the approved business plan of 
a specific Program Participant, or it may 
accept the requirement for competition 
upon the procuring agency’s request. 

(c) Offering letter. When a 
requirement is offered to the 8(a) 
program, the offering letter or 
notification from the procuring activity 
shall contain the foliowing information. 

(1) A description of the work to be 
performed or items to be delivered and a 
copy of the statement of work, if 
available; 

(2) The estimated period of 
performance; 

(3) The SIC code that applies to the 
principal nature of the acquisition; 

(4) The anticipated dollar value of the 
requirement, including options, if any; 

(5) Any special restrictions or 
geographical limitations on the 
requirement; 

(6) The location of the work to be 
performed for construction and service 
procurements; 

(7) Any special capabilities or 
disciplines needed for contract 
performance; 

(8) The type of contract to be 
awarded, such as firm fixed price, cost 
reimbursement, or time and materials; 

(9) The acquisition history, if any, of 
the requirement; 

(10) The names and addresses of any 
small business contractors which have 
performed on this requirement during 
the previous 24 months; 

(11) A statem<at that no solicitation 
for the specific acquisition has been 
issued as a small business set-aside or 
small disadvantaged business set-aside 
and that no other public communication 
(such as a notice in the Commerce 
Business Daily) has been made 
evidencing the procuring agency’s clear 
intention to set aside the acquisition for 
small business or small disadvantaged 
business (see § 124.309(a)); 

(12) Identification of any particular 
8(a) concern designated for 


Federal Register / Vol. 54 No. 160 / Monday, August 21, 1989 / Rules and Regulations 


consideration, including a brief 
justification, such as one of the 
following: 

(i) The 8(a) concern, through its own 
efforts, marketed the requirement and 
caused it to be reserved for the 8(a) 
program; or ; ; 

(ii) The acquisition is a follow-on or 
renewal contract and the nominated 
concern is the incumbent; 

(13) Bonding requirements, if 
applicable; 

(14) Identification of all 8(a) concerns 
which have expressed an interest in 
being considered for the acquisition; 

(15) If the requirement is a national 
buy, identification of all SBA district or 
regional offices which have asked for 
the acquisition for the 8({a) program; 

(16) A request that the acquisition be 
competitive, if appropriate, and the 
estimated contract value is under the 
applicable threshold; and 

(17) Any other information that the 
procuring agency deems relevant or SBA 
requests. 

(d) Acceptance of the requirement. 
Upon receipt of the procuring agency’s 
offer, SBA will determine whether it will 
accept the requirement for the 8({a) 
program. SBA’s decision whether to 
accept the requirement will be 
transmitted to the procuring agency in 
writing within 15 working days of 
receipt of the offer, unless SBA requests, 
and the procuring agency grants, an 
extension. If SBA decides to accept a 
sole source requirement for the 8{a) 
program, it will advise the procuring 
agency in writing. In the case of a local 
buy requirement, as defined in § 124.100, 
SBA will accept the offer both on behalf 
of the program and in support of the 
business plan of a specific Participant. 
In the case of a national buy 
requirement, as defined in § 124.100 SBA 
will accept the offer for the 8{a) program 
generally and will advise the procuring 
activity that SBA’s appropriate field 
office will designate a specific 
Participant for contract performance. If 
SBA decides to accept a competitive 
requirement for the 8(a) program, it will 
send a letter to the procuring agency 
accepting the offer for the benefit of the 
8(a) program generally. SBA is not 
required to accept any particular 
procurement for the 8(a) program. 

(e) Sole source award where 
procuring agency nominates a specific 
program participant. If the procuring 
agency identifies a particular 8(a) 
concern for a sole source award, SBA 
will determine whether an appropriate 
match exists. 

(1) Once a procurement is deemed 
suitable for acceptance as an 8(a) sole 
source contract, it will normally be 
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eaieken tenn 


{i} The procurement is consistent with 
the Participant's business plan; 

(ii) The Participant is determined by 
SBA to be a responsible contractor with 
se fo performance of the contract; 
an 

(iii} The award of the contract would 
not result in the Participant exceeding 
its approved 8{a) business support level 
or the business mix requirements 
established under § 124.312. 

(2) If an appropriate match exists, 
SBA will send a letter accepting the 
offer in support of the business plan of 
the identified Participant to the 
procuring agency. This letter will advise 
the procuring agency whether SBA will 
participate in contract negotiations or 
whether SBA will authorize the 
procuring agency to negotiate directly 
with the identified Program Participant. 
A Program Participant selected by SBA 
to perform a noncompetitive 8({a) 
contract shall, when practicable, 
participate in any negotiation of the 
terms and conditions of such contract. 

(3) If SBA determines that an 
appropriate match with the nominated 
8(a) concern does not exist based on the 
factors set forth in paragraph (e){1) of 
this section, it will notify the affected 
8(a) concern and may then select an 
alternate 8{a} concern, in accordance 
with paragraph (f)(3) of this section. It 
will so advise the procuring agency of 
its actions. 

(f] Open requirements. When a 
procuring agency does not nominate a 
particular concern for performance of a 
sole source 8(a} contract fopen 
requirement), the following additional 
procedures will apply: 

(1) If the contract is a locaf buy item, 
SBA will examine the portfolio of 8{a} 
concerns for the SBA district office 
where the work is to be performed or 
the items delivered for selection of a 
qualified 8fa} concerr.-If none is found 
to be qualifiéd or a match for a concern 
in that district is determined to be 
impossible or inappropriate, the 
requirement may be considered for other 
8a) concerns located within the region 
or, if appropriate, other regions. 

(2) If the procurement is a national 
buy item, it shall be referred to SBA’s 
Central Office in Washington, DC. The 
Central Office will allocate national buy 
requirements on an table basis. 

(3) Im cases in w SBA must select 
a participant for possible award from 
among two or more eligible and 
qualified participants, the selection will 
be based upon consideration of relevant 
factors, i the business 
development needs, compliance with — 


competitive business mix requirements 
(if applicable), financial condition, 
mana, ty, and technical 
capability of onde participant. SBA shall 
make its selection based upon an 
examination of the business plan and 
procurement history of the concern as 
well as any al materials 

and received. 

(4) To the maximum extent 
practicable, the SBA shall promote the 
equitable geographic distribution of 8fa} 
sole source contracts. 

(g} Formal technical evaluations. SBA 
will not authorize formal technical 
evaluations for sole source 8{a} 
contracts. If a procuring agency requires 
the performance of a formal. technical 
evaluation among more than one 8{a)} 
concern, the procuring agency must 
request that the requirement be a 
competitive 8{a) award. Fhe procuring 
agency may request a formal two-step 
procurement process pursuant fo section 
14.5 of the FAR, 48 CPR subpart 14.5, or 
a standard negotiated competitive 
procurement. Agencies may, however, 
conduct informal assessments of several 
8(a) firms’ capabilities to perform a 
specific requirement, provided that the 
statement of work for the requirement is 
not released to any of the participating 
8(a] firms. 

(h) Repetitive acquisitions. In order 
for repetitive acquisitions to be awarded 
through the 8{a) program, there must be 
separate offers and acceptances. This 
enables the SBA to reassess a firm's 
eligibility, to evaluate the suitability of 
each acquisition for competitive 8fa} 
award, and to determine whether the 
requirement should continue under the 


8{a) program. 


§ 124.309 Barriers to acceptance. 

SBA will not accept for 8{a) award 
proposed procurements not previously 
in the 8(a) program if any of the 
circumstances identified in paragraphs 
(a), (b), or (c} of this section exist. 

(a) Solicitation previously issued. A 
solicitation has already been issued for 
the procurement as a small business set- 
aside, such as an Invitation for Bid (IFB) 
or Request for Proposal (RFP). The AA/ 
MSB&COD may permit the acceptance 
of the requirement, however, under 
extraordinary circumstances, such as 
where a procuring agency had made a 
decision to offer the requirement to the 
8(a) program before the solicitation was 
sent out and the procuring agency 
acknowledges and documents that the 
solicitation was im error. 

(b) Reservation as small business or 
SDB set-aside. The procuring agency 
has expressed publicly a clear tention 
to reserve the procurement as a smal 
business or small disadvantaged 


business (SDB} set-aside fe.g., a notice” 
of intent to set aside a procurement 
published im the Commerce Business 
Daily which invites a resporse from 
interested smalt businesses). The AA/ 
MSB&COD may permit the acceptance 
of the requirement, however, under 
extraordinary circumstances, such as 
where a procuring agency had made a 
decision to offer the requirement to the 
8(a) program before the notice was sent 
out and the procuring agency 
acknowledges and documents that the 
notice was im error. An annual 
procurement forecast or solicitation of 
information for possible small business 
set aside will generally not be 
considered as 2 clear exhibition of 
intention to set aside a procurement for 
small businesses. 

(c) Adverse Impact. SBA has made a 
written determination that acceptance 
of the procurement for 8{a) award would 
have an adverse impact on other small 
business programs or on an individual 
small business, whether or not the 
affected small business is in the 8fa) 
program. The adverse impact concept is 
designed to protect small business 
concerns which are performing 
Government contracts awarded outside 
the 8fa) program. Adverse impact does 
not apply to “new” requirements. A new 
requirement is a requirement which has 
not been previously procured by the 
relevant procuring agency. Where a 
requirement is new, no small business 
could have performed the requirement 
and, thus, an impact determination need 
not be performed. The expansion or 
alteration of an existing requirement 
shall be considered a new requirement 
where the requirement is materially 
expanded or modified so that the 
ensuing requirement is not substantially 
similar to the prior requirement due to 
the magnitude of the expansion or 
alteration. 

(1) In determining whether or not 
adverse impact exist, all relevant factors 
will be considered. 

(2) SBA presumes adverse impact te 
exist when a small business concern has 
performed a specific requirement for at 
least 24 months, it is currently 
performing the requirement or finished 
such performance within 30 days of the 
procuring agency's offer of the 
requirement for the 8{a) program, and 
the estimated dollar value of the offered 
8(a) award is 25 percent or more of its 
most recent annual gross sales 
(including those of its affiliates}. 

(d) Release for non-8(a) competition. 
In limited instances, SBA may determine 
that a sole source 8fa) contract being 
performed by either a Program 
Participant whose Program Term will 
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expire prior to contract completion, or, 
by a former Program Participant whose 
Program Term has expired within one 
year of the requirement may be rejected 
so that it may be competed outside the 
8(a) program. If such a determination is 
made, SBA will reject the procuring 
agency's offer of the requirement for 
award through the 8(a) program. In such 
a case, SBA will recommend that the 
requirement be procured as a small 
business set-aside or, where 
appropriate, through a small 
disadvantaged business competition 
authorized by Public Law 99-661. 

(1) In making such a determination, 
SBA will balance the importance of the 
contract for the (former) Participant's 
stability and business development 
needs against the needs of other 
Program Participants qualified to 
perform the requirement in order to 
develop in accord with their business 
plan. Such a determination will include 
consideration of whether the rejection of 
the requirement would seriously reduce 
the pool of similar types of contracts to 
be fulfilled through the 8(a) program. In 
making such determination, SBA will 
also seek the views of the procuring 
agency. 

(2) A written request for the rejection 
of a contract must be made to SBA by 
the applicable (former) Participant prior 
to SBA's acceptance of the requirement 
for the 8({a) program. SBA will not reject 
a requirement absent such a request. 


§ 124.310 Approval of lower tier 
subcontractors. 

(a) SBA’s approval must be obtained 
prior to a Particpant’s subcontracting of 
the performance of an 8(a) contract to 
another concern. 

(b) SBA will not approve any 
subcontracting arrangement where: 

(1) The performance of work 
requirements set forth in § 124.314 
would not be met; 

(2) The proposed subcontractor has 
been suspended, debarred, or 
determined to be ineligible by any 
Federal agency; 

(3) SBA determines that the proposed 
subcontractor would control the 
performance of the requirement; 

(4) SBA determines that the proposed 
subcontracting relationship is not an 
arms length agreement; or 

(5) SBA determines that the proposed 
subcontracting arrangement is an 
attempt to circumvent SBA’s size 
regulations. 


§ 124.311 8&(a) competition. 

(a) Competitive thresholds: A contract 
opportunity offered to the 8(a) program 
for award shall be awarded on the basis 


of a competition restricted to eligible 
Program Participants if: 

(1) There is a reasonable expectation 
that at least two eligible program 
participants will submit offers and that 
award can be made at a fair market 
price; and 

(2) The anticipated award price of the 
contract, including options, will exceed 
$5,000,000 for contracts assigned 
manufacturing Standard Industrial 
Classification (SIC) codes and $3,000,000 
for all other contracts. For purposes of 
indefinite quantity/delivery contracts, 
the thresholds will be applied to the 
guaranteed minimum value of the 
contract. 

Example. If the anticipated award price for 
a professional services requirement is 
determined to be $2.7 million and it is 
accepted as a sole source 8(a) requirement on 
that basis, a sole source award will be valid 
even if the contract price arrived at after 
negotiation is $3.1 million. 


(b) Effective date of thresholds. The 
thresholds specified in paragraph (a) of 
this section shall not apply to any 8(a) 
requirement that has been accepted for 
the 8(a) program prior to October 1, 
1989. 


(c) Exemption from competitive 
thrésholds for 8(a) concerns owned by 
Indian tribes. SBA may award an 8(a) 
subcontract on a non-competitive basis 
to an 8(a) concern owned and controlled 
by an economically disadvantaged 
Indian tribe, as defined in § 124.100, 
even if such contract exceeds the 
competitive thresholds set forth in 
paragraph (a) of this section. See 
generally, § 124.112. However, once a 
requirement is accepted into the 8({a) 
program for competition and prospective 
offerors have been notified of such 
acceptance, SBA may not remove the 
requirement from competition and 
award it to a disadvantaged Indian tribe 
as a sole source contract. 

(d) Competition below thresholds. The 
AA/MSB&COD may, on a nondelegable 
basis, approve a request from a 
procuring agency that an 8(a) contract 
be competed even if the anticipated 
award price is not expected to exceed 
the dollar amounts specified in 
paragraph (a) of this section. Such 
approvals will be granted on a limited 
basis. 

(1) This authority will be used 
primarily in areas where technical 
competitions are appropriate or when a 
large number of responsible 8(a) 
contractors exists. 

(2) In determining whether to approve 
a request to compete an 8(a) contract 
below the applicable threshold amount, 
the AA/MSB&COD shall consider 
whether the requesting agency has made 
and will continue to make available a 
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significant number of its contracts to the 
8({a) program on a noncompetitive basis. 

(3) The AA/MSB&COD shall deny a 
request to compete a contract having a 
dollar figure below the applicable 
threshold amount where the requirement 
was previously offered to the 8(a) 
program on a noncompetitive basis if 
he/she concludes that the request is 
based on the inability of the contracting 
agency and the Participant selected to 
perform the contract to reach an 
agreement on price or some other 
material term or condition. 

(e) Sole source above thresholds. 
Where a contract opportunity exceeds 
the applicable threshold dollar figure 
and there is not a reasonable 
expectation that at least two eligible ¢ 
Program Participants will submit offers 
at a fair price, SBA may accept the 
requirement for a sole source 8(a) award 
if SBA determines that an eligible 
participant in the 8(a) portfolio is 
capable of performing the requirement 
at a fair price. 

(1) For purposes of national buy 
procurements, SBA will accept a 
contract opportunity above the 
applicable threshold as a sole source 
contract only if there are not two 


_ eligible offerors in the United States 


capable of performing the requirement 
at a fair price. 

(2) For purposes of local buy 
procurements, SBA will accept a 
contract opportunity above the 
applicable threshold as a sole source 
contract only if there are not two 
eligible offerors located in the 
applicable region or adjacent regions 
which are capable of performing the 
requirement at a fair price. 

(f} Procedures for competition. (1) 
Competitions among eligible 8(a) 
participants shall be conducted by the 
procuring agencies in accordance with 
the Federal Acquisition Regulation 
(FAR). Such competitions shall be 
representative of competitions which 
are the normal practice in the relevant 
industries. Competitions need not stress 
price as the dominant factor, but may be 
based primarily on technical evaluations 
or other non-price related factors. 
Selection of a particular Program 
Participant by the procuring agency 
shall be based on specific evaluation 
criteria set forth in the solicitation. 

(2) All solicitations for competitive 
8{a) requirements shall include the 
appropriate SIC code for the 
requirement. 

(3) The procuring agency shall 
evaluate offers pursuant to the 
evaluation criteria in the solicitation and 
the applicable FAR provisions. 
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(4) In a sealed bid procurement, the 
procuring agency shall submit to. SBA a 
list of offerors ranked in the order of 
their standing for award; i.e., first low, 
second low, etc., with the total 
evaluated price for each offer, 
differentiating between basic.and any 
options. In a negotiated procurement, 
the procuring agency shall submit to 
SBA an unranked list of offerors within 
the competitive range. Actual offered 
prices in a negotiated acquisition will 
not be submitted or revealed to SBA. 
SBA will make business support level 
and competitive business activity 
determinations based on the estimated 
fair market price of the contract. 

(5) Within 5 working days after 
receipt of the list of offerors, the SBA 
will determine whether any firm 
identified is eligible for award of the 
contract, including: 

(i) Whether it has the SIC code for the 
requirement in its approved business 
plan; 

(ii) Whether it is small under the SIC 
code for the requirement; 

(iii) If the firm is in the developmental 
stage, whether it has exceeded its 
approved business support level by 
more than 25 percent (or will exceed 
such level if it is awarded the contract 
at issue); and, 

(iv) If the firm is in the transitional 
stage, whether it has achieved its 
competitive business mix targets under 
§ 124.312. Failure to achieve the 
competitive business activity targets 
will not affect a concern’s eligibility for 
8(a) competitive awards if SBA and the 
concern have agreed upon a remedial 
plan and such plan does not include 
denial of future 8(a) awards. 

(6) If the low bidder in a sealed bid 
procurement is determined to be 
ineligible by SBA, SBA shall determine 
the eligibility of the next low bidder. 
This process shall be repeated until SBA 
determines that an identified participant 
is eligible for award, or until the list is 
exhausted. 

(7) In a negotiated procurement, the 
procuring agency will evaluate the offers 
of those firms determined by SBA to be 
eligible for award pursuant to paragraph 
(f)(5) of this section and will conduct 
discussions and/or negotiations with 
those firms deemed appropriate. 

(8) After negotiaitons and/or 
discussions occur in a negotiated 
procurement, the potential awardee will 
be selected by the procuring agency. 

(9) Award shall be made through the 
normal 8(a) award procedures (i.e., a 
prime contract between the procuring 
agency and SBA and a subcontract . 
between. SBA and the selected 8{a) 
concern). 


(g) Protest restrictions. The eligibility 
of a Program Participant for a 
competitive 8(a) award may not be 
challenged by another Program 
Participant or any other party to SBA or 
to any other administrative forum as 
part of a bid or other contract protest. 
Anyone with information concerning the 
eligibility of a Program Participant to 
continue participation in the 8(a) 
program may submit such information to 
SBA in accordance with § 124.111(c). 

(h) Restricted competition.—({1) 
Competition within stages of program 
participation. SBA may accept a 
requirement to be awarded through a 
competition limited to 8(a) concerns in 
the developmental stage of program 
participation or limited to concerns in 
the transitional stage of program 
participation, or may accept a 
requirement to be competed among 
firms both in the developmental and 
transitional stages of program 
participation. 

(2) SIC code requirements. Only those 
Participants that have in their approved 
business plan the SIC code identified in 
the solicitation may submit offers for the 
requirement. A participant will be 
deemed ineligible for award by SBA if it 
submits an offer for a requirement for 
which it does not have an approved SIC 
code. 

(3) Local buy competitions. Where a 
competitive 8(a) contract opportunity is 
a local buy requirement, the appropriate 
Assistant Regional Administrator for 
Minority Small Business and Capital 
Ownership Development (ARA/ 
MSB&COD) will determine, based on 
his/her knowledge of the 8(a) portfolio, 
whether the competition should be 
limited only to those Program 
Participants located within the 
geographical boundaries of one or more 
district offices or the entire region. Only 
those participants located within the 
appropriate geographical boundaries are 
eligible to submit offers. If SBA 
determines, however, that there is not a 
reasonable expectation that at least two 
participants within such region will 
submit offers, SBA may authorize the 
procuring agency to accept offers from 
eligible Program Participants in one or 
more other adjacent regions. Without 
such authorization, Program Participants 
located outside the relevant SBA 
regional boundaries which submit offers 
shall be considered ineligible. In 
appropriate instances, a competition 
may be limited’to eligible Program 
Participants in adjacent SBA district 
offices which are in different SBA 
regional offices where the ARA/ 
MSB&CODs in the two relevant regions 


so agree, 
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(4) National buy competitions. Where 
a competitive 8(a) contract opportunity 
is a nationa! buy requirement, all 
eligible Program Participants may 
submit offers. 


§ 124.312. Competitive business. mix. 


(a) General. To ensure that 8(a) firms 
do not develop an unreasonable reliance 
on 8(a) contracts and to ease the 
transition of such firms into the 
competitive marketplace after exiting 
the 8(a) program, Program Participants 
must make maximum efforts to obtain 
business outside the 8(a) program. 

(b) Non-8(a) business activity targets 
and support levels during 
developmental stage.—{1) Attainment of 
targeted levels. During the 
developmental stage of Program 
Participation, an 8(a) concern must 
make substantial and sustained efforts 
to attain the targeted dollar levels of 
non-8(a) revenue established in its 
business plan. 

(2) Maintenance of existing business 
base. A business concern which enters 
the 8(a) program must make maximum 
efforts to maintain its existing business 
base and use the 8(a) program as a 
resource to strengthen the firm after its 
8(a) certification. 

(3) Marketing strategy to attain 
targeted levels. Every Program 
Participant must engage in a reasonable 
marketing strategy that will maximize 
its potential to achieve the targeted 
levels of non-8(a) revenue established in 
its business plan. 

(4) Establishing support levels. SBA 
shall establish 8(a) and non-8(a) support 
levels by considering the firm’s 
salesforecast and supporting data in its 
business plan, the firm’s demonstrated 
capacity and capability level, current 
level of non-8({a) contracts on hand and 
the availability of 8(a) support. The 
aggregate dollar amount of 8(a) support 
provided to a Program Participant for 
any year of program participation during 
the developmental stage may not exceed 
the applicable 8(a) support level 
approved by SBA as reflected in the 
concern’s business plan by more than 25 
percent. 

(5) Increasing support levels. An 8(a) 
concern in the developmental stage of 
program participation may request an 
increase in its approved 8(a) support 
level no more than once during a 
program year other than at the date of 
its annual review. Such request must be 
made in writing and must be made 
within 15 days (either before or after) of 
the six month date of its preceding 
annual review (e.g., if a firm's annual 
review occurs on June 23, the firm may 
request an increase in its approved 8{a) 
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however, be based solely on the 
identification of an 8{a) contract in 


Participant must demonstrate that it has 
increased its.capacity and capability to 
the point that its currently approved 8{a) 
support level is inappropriate. The 
Participant's increased capacity and 
capability must be greater than the 
increased level of 8{a) support requested 
so that the Participant is still able to 
increase its non-8(a) revenue if the 
request is approved. Any increase in a 
Participant's approved 8{a) support level 
other than as part of the annual review 
process must be approved in writing by 
the appropriate Regional Administrator 
or his/hee designee. 

(6) ponies G2 8(a) support. In 
determining whether a Program 
Participant has reached its approved 
8(a) support level during any program 
year, the base year value of all 8[a)} 
contracts awarded during that program 
year shall be added to the value of all 
options and other modifications 
executed during that year. In the case of 
an indefinite quantity contract having a 
guaranteed minimum condition, only the 
guaranteed minimum dollar amount and 
task orders above that amount actually 
issued are counted against a concern’s 
approved 8{a) support level. 

Example: During a specific program year, 
Program Participant X receives three 8{a) 
contracts as follows: {1} $1,000,000 contract— 
$400,000 base year, and two $300,000 options; 
(2) $500,000 contract—$250,000 base year, and 
one $250,090 option; and (3) $100,000 contract 
with no options. in addition, two options on 
8(a) contracts awarded in a previous program 
year, each worth $200,000, are exercised in 
the program year under consideration. The 
8(a) contract support received during that 
program year is $1,150,000. 

(7) Reporting and verification of 
business activity. Once admitted to the 
8(a) program, the program participant 
must provide SBA with quarterly and 
annual financial statements within 90 
calendar days (180 days for audited 
statements) from the end of each 
quarter. The statements shall segregate 
revenues as non-8{a) and 8a) revenue 
as appropriate. Also, within 30 days 
_ from the end of the program year, the 
Program Participant shall provide SBA 
with an annual report of all non-8{a) 
contracts, options and modifications 
affecting price executed during the 
program year. 

(c) Required Non-8(a) Business 
Activity Targets During Transitional 
Stage.—{1) General. During the 


transitional stage of the program, the 
Program Participant shail be required to 
achieve certain targets of non-8{a) 
contract revenue. Such targets shall be 
referred to as non-8(a) business activity 
targets and shall be expressed as a 
percentage of total revenue. The targets 
shall reflect a reasonably consistent 
increase in non-8{a) revenue. 
Participants approved for participation 
on or after November 15, 1988 and 
Participants with more than five years 
remaining in the program as of August 
15, 1989 shall be subject to the non-8(a) 
business activity targets set forth in 
paragraph (c}(4) of this section. 
Participants with five years or less 
remaining in the program as of August 
15, 1989 shall be subject to the modified 
non-8{a) business activity targets set 
forth in paragraph (c)[(5) of this section. 

(2) Establishing support levels. During 
the transitional stage of the program, 
SBA shall establish 8{a) and non-8{a) 
support levels for each Program 
Participant. The aggregate dollar amount 
of 8{a) support provided to a program 
participant during the transitional stage 
may not exceed the established 8{a) 
support level for the applicable 
year. The 8{a) support level shall be 
established so as to ensure that the 8({a) 
firm meets the non-8{a) business activity 
targets or the modified non-8{a) firm 
meets the non-8(a) business activity 
targets or the modified non-8(a) business 
activity targets set forth in paragraphs 
(c){4} and [c){5) of this section. In 
establishing the 8(a) support level, SBA 
will consider the following: 

(i) The 8{a) and non-8{a) sales forecast 
and support data contained in the 

Participant's business plan; 

(ii) Current 8{a) and non-6{a) contracts 
on hand; 

(iii) Historical 8{a) and non-8{a} 
revenue and the current level of 8{a) and 
non-8{a) revenue; 

{iv) The Program Participant's 
demonstrated capacity and capability 
level which may include current levels 
of 8(a) and non-8(a) revenue, current 
8(a) and non-8{a) contracts on hand, 
working capital, access to credit, 
production capacity, projected increase 
in 8{a) revenue, and management and 
technical capa’ ae 

(v) The appl appli 8(a) business 
activity target for the applicable 
transitional year. 

(3) Increasing support Jevels. An 8{a)} 
concern in the transitional stage of 
program participation may request an 
increase in its approved 8{a) support 
level once during a program year other 
than at the date of its annual review. 
Such request must be in writing and 
must be made within 15 days before or 
after of the six month date of its 


preceding annual review (e.z., if a firm's 
annual review occurs on june 23, the 
firm may request an increase in its 
approved 6{a) support level between 
December 8 and January 7-15 calendar 
days before and after December 23). A 
revision to a Participant's business plan 
may not, however, be based solely on 
the identification of an 8{a) contract in 
excess of the Program Participant's 
approved 8(a) support level. A 
Participant must demonstrate that it has 
increased its capacity and capability to 
the point that its currently — ad 
support level is inappropriate and 

an increase in its approved support tevel 
will not conflict with the applicable non- 
8(a) business activity targets set forth in 
paragraphs (c){4) and (c}(5) of this 
section. 

(4) Non-8{a) business activity targets. 
Firms approved for program 
participation on or after the enactment 
of Public Law 100-656 (November 15, 
1988) and current Program Participants 
that have more than five years 
remaining in the program as of August 
15, 1989 shall be subject to the following 
non-8(a) business activity targets during 
each year of program participation in 
the transitional stage: 


(5) Modified non-8(a) business 
activity targets. Firms that have five 
years or less remaining in the program 
as of August 15, 1989 shall be subject to 
modified non-8{a) business activity 
targets during the transitional stage of . 


program participation 
(i) A firm with three to five yore 
rem in the program as of August 
15, 1989 shall be subject to the following 
non-8{a) business activity targets: 


(ii) A firm with less than three years 
remaining in the program as of August 
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15, 1989 shall make substantial and 
sustained efforts to attain the targeted 
dollar levels of non-8(a) sales approved 
in its business plan. 

(6) Failure to meet required non-8(a) 
business activity target. Firms that fail 
to achieve the minimum percentage non- 
8(a) business activity target in any year 
of the transitional stage will be subject 
to the remedial measures set forth in 
paragraph (c)(12) of this section. 
Compliance with the applicable 
business activity target is measured at 
the end of any program year in the 
transitional stage of program 
participation (e.g., at the end of the first 
year in the transitional stage of program 
participation, non-8(a) revenue is 
compared to total revenue). Remedial 
measures, if appropriate, will be 
imposed during the subsequent program 
year (e.g., non-complaince with the 
required business activity target in year 
one of the transitional stage of program 
participation would cause remedial 
measures to be imposed in year two in 
the transitional stage). 

(7) Attainment of targeted levels. The 
program participant must make 
maximum efforts to maintain and 
increase its targeted level of non-8(a) 
revenue during the transitional stage. 

(8) Marketing strategy to attain 
targeted levels. The program participant 
must engage in a reasonable marekting 
strategy that will maximize its potential 
to achieve the targeted levels of non-8(a) 
revenue established in the business 
plan. 

(9) Measuring 8(a) support. In 
determining whether a Program 
Participant has reached its approved 
8(a) support level during any program 
year, the base year value of all 8(a) 
contracts awarded during that program 
year shail be added to the value of all 
options and other modifications 
executed during that year. In the case of 
an indefinite quantity contract having a 
guaranteed minimum condition, only the 
guaranteed minimum dollar amount and 
tasks orders above that amount actually 
issued are counted against a concern’s 
approved 8(a) support level. (See 
example in paragraph (b)(6) of this 
section). 

(10) Reporting and vertification of 
business activity. Program Participants 
during the transitional stage shall 
provide SBA with quarterly and annual 
financial statements with a breakdown 
of 8(a) and non-8(a) revenue within 90 
days (180 days for audited statements) 
from the close of the reporting period. 
The Program Participant shall also 
provide SBA with quarterly and annual 
reports of all non-8(a) contracts, options 
and modifications affecting price 
executed during teh program year (and 


any other information as required by 
SBA) within thirty days from the end of 
the reporting period. At the end of each 
year of participation In the transitional 
stage, the BOS assigned to work with 
the participant shall review the 
participant's total revenues to determine 
whether the participant’s non-8(a) 
revenues have met the targets 
estabished pursuant to paragraphs (c)(4) 
and (c)(5) of this section. 

(11) Certification of compliance. 
Before the receipt of any 8{a) contract 
during the transitional stage of the 
program, a Program Participant must 
certify that it is in compliance with the 
non-8(a) business activity targets 
estabished in its business plan as 
approved by SBA or that it is in 
compliance with any remedial measures 
imposed by SBA pursuant to paragraph 
(c)(12) of this section, if such remedial 
measures allow the continued award of 
8(a) contracts. 

(12) Remedial measures for failure to 
achieve non-8{a) business activity 
targets. SBA is authorized to take 
appropriate remedial measures with 
respect to a Program Participant which 
has failed to attain the minimum 
required business activity targets as 
established in paragraphs (c)(4) and 
(c)(5) of this section. The type of 
remedial measure used depends in part 
on the extent to which the Participant 
failed to obtain and the effort expended 
in seeking non-8(a) business. These 
remedial actions include, but are not 
limited to: 

(i) Requiring the Program Participant 
to obtain management and technical 
assistance or to obtain counseling and/ 
or attend seminars relating to 
management assistance, business 
development, financing, marketing, or 
proposal preparation. 

(ii) Conditioning the award of future 
sole source 8(a) contracts on the 
Participant's taking affirmative steps to 
expand the dollar volume of its 
competitive business activity, such as 
changes in marketing of financing 
strategies; 

(iii) Reducing a Participant's approved 
level of 8(a) support; 

(iv) Reducing, or eliminating, sole 
source 8(a) contracts; 

(v) Program termination pursuant to 
§ 124.209—program termination 
proceedings will be commenced where a 
firm makes no efforts to obtain non-8(a) 
revenues. 


§ 124.313 Certification of SBA’s 
competency. 

(a) SBA will certify that it is 
competent to perform the requirement, 
as provided by section 8(a)(1)(A) of the 
Small Business Act, based on its 
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determination that the 8(a) concern with 
which it intends to subcontract is 
responsible to perform the requirement. 
If SBA determines that the concern 
lacks the capability, competency, 
capacity, credit, integrity, or tenacity 
and perseverance to perform on a 
specific 8(a) subcontract, the 
subcontract will not be awarded to such 
concern. A Program Participant which 
has not submitted required financial 
statements to SBA will be deemed not 
responsible to receive 8(a) subcontracts. 
In addition, SBA will also certify 
whether an 8(a) concern is eligible under 
the Walsh-Healey Public Contracts Act, 
41 U.S.C. 35(a), for each individual 8{a) 
subcontract. 

(b) SBA’s determination not to award 
a Program Participant a specific 8(a) 
subcontract because the concern lacks 
an element of responsibility, or is 
ineligible under the Walsh-Healey 
Public Contracts Act, does not constitute 
a denial of total 8(a) program 


» participation for the purposes of section 


8(a)(9) of the Small Business Act. 

(c) A Participant that is determined by 
SBA not to be responsible to perform a 
sole source or competitive 8({a) contract 
may not seek the issuance of a 
Certificate of Competency pursuant to 
§ 125.5 of this title. 


§ 124.314 Performance of work by the 8(a) 
concern. 


(a) To assure the accomplishment of 
the purposes of the 8(a) program, each 
8(a) subcontractor must perform work 
equivalent to the following percentages: 

(1) Services (except construction). In 
the case of an 8(a) contract for 
professional and/or non-professional 
services (except construction), at least 
50 percent of the cost of contract 
performance incurred for labor must be 
expended for employees of the 8(a) 
concern. 

(2) Supplies (other than procurement 
from a regular dealer in such supplies). 
In the case of an 8(a) contract for 
supplies, an 8(a) concern that seeks to 
perform the requirement as a 
manufacturer must perform work for at 
least 50 percent of the cost of 
manufacturing the supplies, not 
including the cost of materials. This 
requirement does not apply to 8(a) 
concerns that seek to perform 8({a) 
supply contracts as regular dealers in 
such supplies. 

(3) General construction. In the case 
of an 8(a) general construction contract, 
the 8(a) concern must perform at least 15 
percent of the cost of the contract, not 
including the cost of materials, with its 
own employees. 
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(4) Construction by special trade 
contractors. In the case of an 8({a)} 
contract for special trade construction 
(e.g., electrical, phumbing, mechanical), 
the 8(a) concern must perform at least 25 
percent of the cost of the contract, not 
including the cost of materials, with its 
own employees. 

(b) The Program Participant must 
certify in its bid or proposal that it will 
perform the required percentage of work 
with its own employees. Failure of the 
concern to provide such a statement will 
result in the firm being considered 
ineligible for award. 

(c) For purposes of determining 
whether a Program Participant will 
perform the required percentage of the 
contract, the work to be performed by a 
subsidiary(ies) of the Participant or a 
concern{s) otherwise affiliated with the 
Participant is not counted as being 
performed by the Participant. 

(d) Indefinite quantity contracts. {1} In 
order to ensure that the required 
percentage of an indefinite quantity 8{a) 
award is performed by the Program 
Participant, at any point in time the 
Program Participant must have 
performed the required percentage of 
the total value of the contract to that 
date. For a service or supply contract, 
this does not mean that the Program 
Participant must perform 50% of each 
task order with its own force. But, 
rather, the Participant is required to 
perform 50% of the combined total of all 
task orders to date. The Regional 
Administrator or his/her designee may 
waive this requirement where a large 
amount of subcontracting is essential in 
the early stages of performance before 
the work to be done by the Participant 
can be performed, provided that there 
are written assurances from both the 
Participant and the procuring agency 
that the contract will ultimately comply 
with the requirements of this section. 

Example. If a Program Participant 
performed 90 percent of a $100,000 task order 
on an indefinite quantity service contract 
with its own work force, it would only have 
to perform 10 percent of a second task order 
for $100,000 because the concern would still 
have performed 50 percent of the combined 
total value of the contract to date ($100,000 
out of $200,000). 


(2) Where there is a guaranteed 
minimum condition in an indefinite 
quantity 8{a) award, the required 
performance of work percentage need 
not be met on the first task order. In 
such a case, however, the percentage of 
work to be subcontracted to other 
concerns by the Program Participant on 
the first task order may not exceed 50 
percent of the total guaranteed minimum 
dollar value to be provided by the 
contract. If the first task order exceeds 


50 percent of the guaranteed minimum 
amount, the Participant may subcontract 
no more than 50 percent of the 
guaranteed amount. Once the 
guaranteed minimum amount is met, the 
general rule for indefinite quantity 
contracts set forth in paragraph {d)}{1} of 
this section applies. 

Example. Where a contract guarantees a 
minimum of $100,000 in professional services 
and the first task order is for $60,000 in such 
services, it would be acceptable for the 
Program Participant to perform less than 
$30,000 (i.e., 50 percent of $60,000). The 
Program Participant could be permitted to 
perform only $10,000 of that first task order. 
In such a case, the entire remainder of the 
guaranteed minimum ($40,000), however, 
would have to be performed by the Program 
Participant so that the Participant would 
have ultimately performed $50,000 {i.e., 50% 
of the $100,000 guaranteed minimum). 


§ 124.315 fair market price for 8(a) 
awards. 


(a) A “fair market price” for an 8[a) 
contract shall be determined by the 
agency offering the procurement 
requirement to SBA in accordance with 
paragraphs (a)(1) and (a)(2) of this 
section. 

(1) The estimate of a current fair 
market price for a new procurement 
requirement, or a requirement that does 
not have a satisfactory procurement 
history, shall be derived from a price or 
cost analysis. Such analysis may take 
into account prevailing market 
conditions, commercial prices for similar 
products or services, or data obtained 
from any other agency. Such analysis 
must also consider any cost or pricing 
data that is timely submitted by the 
SBA. 

(2) The estimate of a current fair 
market price for a procurement 
requirement that has a satisfactory 
procurement history shall be based on 
recent award prices adjusted to insure 
comparability. Such adjustments shall 
take into account differences in 
quantities, performance, times, plans, 
specifications, transportation costs, 
packaging and packing costs, labor and 
material costs, overhead costs, and any 
other additional costs which may be 
deemed appropriate. 

(b) Upon the request of SBA, an 
agency offering a procurement 
requirement for potential award through 
the 8{a) program shall submit to SBA a 
written statement detailing the method 
used by the agency to estimate the 
current fair market price for such 
contract. Such statement shall be 
submitted within 10 working days. The | 
procuring agency must identify the 
information, studies, analyses, and other 
data it used in making its estimate. The 
procuring agency's estimate of fair 


market price and any supporting data 
may not be disclosed to any potential 
contractor or subcontractor, other than 
SBA. 

(c} The concern selected to perform 
the 8{a) contract may request SBA to 
protest the procuring egency’s estimate 
of current fair market price to the 
Secretary of the Department or head of 
the agency in accordance with 
§ 124.320(b). 


§ 124.316 Contract administration. 


(a) SBA may delegate, by the use of 
special clauses in the prime contract 
and subcontract, certain responsibilities 
for administering an 6{a) subcontract to 
the procuring agency. 

(b) SBA may delegate to the procuring 
agency all subcontract administration 
functions except the following: the 
approval of novation agreements (48 
CFR 42.302{a)}(25)); and pertaining 
advance payments approved by SBA. 


§ 124.317 Performance of contracts by 
original 8(a) concern. 

(a) Subject to the provisions of 
paragraph (b) of this section, a contract 
(including options) awarded pursuant to 
section 8{a) of the Small Business Act on 
or after October 1, 1989 shall be 
performed by the concern that initially 
received such contract. If the owner or 
owners upon whom eligibility was 
based relinquishes ownership or control 
of such concern, or enters into any 
agreement to relinquish such ownership 
or control, such contract or option shall 
be terminated for the convenience of the 
Government. In such a case, repurchase 
costs or other damages cannot be 
assessed against the concern due solely 
to the provisions of this paragraph. This 
provision applies whether the concern 
that initially received 8{a) certification 
remains a separate legal entity after a 
transfer of ownership or whether the 
concern merges into or is acquired by 
another business concern. 

(b) The Administrator may, as a 
matter of discretion and on a 
nondelegable basis, waive the 
requirements of paragraph (a) of this 
section if requested to do so by the 
original 8{a) awardee if any of the 
following conditions exist: 

(1) When it is necessary for the 
owner(s) of the concern to surrender 
partial control of such concern on a 
temporary basis in order to obtain 
equity financing; 

(2) The head of the procuring agency 
for which the contract is being 
performed certifies that termination of 
the contract would severely impair 
attainment of the agency’s program 
objectives or missions. 
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(3) Ownership and control of the 
concern that is performing the contract 
will pass to another Program 
Participant, but only if the acquiring firm 
would otherwise be eligible to receive 
the award directly as an 8{a) contract; 

(4) The individuals upon whom 
eligibility was based are no longer able 
to exercise control of the concern due to 
incapacity of death; and 

(5) When, in order to raise equity 
capital, it is necessary for the 
disadvantaged owner(s) of the concern 
to relinquish ownership of a majority of 
the voting stock of such concern, but 
only if— 

(i) Such concern has exited the 8{a) 
program; 

(ii) The disadvantaged owner{s) will 
maintain ownership of the largest single 
outstanding block of voting stock 
(including stock held’ by affiliated 
parties); and 

(iii) The disadvantaged owner(s) will 
maintain control of the daily business 
operations of the concern. 

(c) Requests pursuant to paragraph (b) 
of this section must be made prior to the 
relinquishment of ownership and control 
except in the case of death or 
incapacity. A request for a waiver under 
paragraph (b)(4) of this section must be 
made as soon as possible after the 
incapacity or death occurs. 

(d) A procuring agency may request a 
waiver of the requirements of paragraph 
(a) of this section if the head of the 
procuring agency certifies that 
termination of the contract would 
severely impair attainment of the 
agency's program objectives or 
missions. 

(e) A concern performing an 8({a) 
contract must notify the SBA in writing 
immediately upon entering into an 
agreement or agreement in principle 
(either oral or written) to transfer all or 
part of its stock or other ownership 
interest or assets to any other party. 
Such an agreement could include an oral 
agreement to enter into a transaction to 
transfer interests in the future. 

(f) Denial of a waiver request may be 
appealed to SBA’s Office of Hearings 
and Appeals in accordance with 
§ 124.210 and part 134 of the title. 

(g) For the purposes of determining 
ownership and control of a concern 
under these regulations, any potential 
ownership interests (such as options or 
warrants) held by investment companies 
licensed under the Small Business 
Investment Act of 1958 shall not be 
treated as ownership interests until 
exercised. 

(h) An 8{a) concern may not transfer 
the performance of an 8(a) contract to 
another concern, absent a waiver or 
authorized by this section. Such a 


transfer may be grounds for termination 
of the concern from the 8{a) program. 


§ 124.318 Exercise of options and 
modifications. 

(a} Unpriced Options. The exercise of 
an unpriced option is considered to be a 
new contracting action. As such, if a 
concern has exited the 8{a) program or 
is no longer small under the size 
standard corresponding to the SIC code 
for the requirement, negotiations to price 
the option cannot be entered into and 
the option cannot be exercised. If, 
however, the concern is still a Program 
Participant and is still a small business 
under the size standard corresponding 
to the SIC code for the requirement, 
negotiations to price the option may be 
entered into provided the estimated fair 
market price falls below the applicable 
threshold amount set forth in § 124.311 
and, if a fair and reasonable price is 
negotiated, and it is otherwise 
consistent with program requirements, 
the option may be exercised. If the 
estimated fair market price exceeds the 
applicable threshold amount set forth in 
§ 124.311, the requirement must be 
competed among eligible 8({a) concerns. 
Because this equates to a new 
contracting action, SBA’s concurrence in 
the exercise of such options is required. 

(b} Priced Options. A priced option to 
an 8(a) contract award may be 
exercised whether the concern that 
received the award has existed the 8{a) 
program and whether the concern is no 
longer small under the size standard 
corresponding to the SIC Code for the 
requirement, if to do so is in the best 
interests of the Government considering 
the purposes of the 8({a) program. 

(c) Modifications Beyond the Scope. A 
modification beyond the scope of the 
initial 8(a) contract award is considered 
to be a new contracting action. As such, 
if a concern has exited the 8{a) program 
or is no longer small under the size 
standard corresponding to the SIC Code 
for the requirement, the modification 
cannot be exercised. If, however, the 
concern is still a Program Participant 
and is still a small business under the 
size standard corresponding to the SIC 
Code for the requirement, the 
modification may be made provided the 
estimated fair market price falls below 
the applicable threshold amount set 
forth in § 124.311 and other program 
requirements are met, since the 
authority exists to enter into a new 8{a) 
contract to fulfill the requirement. If the 
estimated fair market price exceeds the 
applicable threshold amount set forth in 
§ 124.311, the requirement must be 
competed among eligible 8{a) concerns. 
Because this equates to a new 
contracting action, SBA’s concurrence in 
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the exercise of such modifications is 
required. 

(d) Modifications Within the Scope. A 
modification within the scope of the 
initial 8(a) contract award may-be 
exercised whether the concern that 
received the award has exited the 8{a) 
program and whether the concern is no 
longer small under the size standard 
corresponding to the SIC Code for the 
requirement. 


§ 124.319 Contract termination. 


(a) Termination for default. A 
decision to terminate a specific 8{a) 
contract for default is made by the 
procuring agency contracting officer in 
cooperation with SBA. The contracting 
officer will advise SBA in writing in 
advance of his/her intent to terminate 
the 8(a) contract for default. SBA may 
provide to the 8{a) concern any program 
benefits reasonably available in order to 
assist in preventing termination for 
default of the contract. SBA will advise 
the contracting officer of this effort. If, 
despite the efforts of the SBA, the 
procuring agency contracting officer 
believes grounds for termination 
continue to exist, he/she may terminate 
the 8{a) contract for default, after 
consulting with SBA. Such terminations 
shall be processed in accordance with 
the FAR, 48 CFR. SBA will have no 
liability for termination costs or 
reprocurement costs. , 

(b) Termination for convenience. (1) 
In cooperation with SBA, the procuring 
agency contracting officer may 
terminate an 8(a) contract for 
convenience any time it is determined to 
be in the best interest of the government 
to do so. 

(2) Pursuant to § 124.317, a contract 
shall be terminated for convenience if 
the owner or owners upon whom 
eligibility was based relinquish 
ownership or control of such concern, or 
enter into any agreement to relinquish 
such ownership or control, unless a 
waiver is granted pursuant to § 124.317. 
Such terminations shall be processed in 
accordance with the FAR, 48 CFR. 


§ 124.320 Disputes and appeals. 

(a) Contract disputes generally. (1) 
Except as provided in paragraphs (a)(2) 
and (a)(3) of this section, for purposes of 
the Disputes Clause of a specific 8(a) 
contract, the contracting officer is that 
of the procuring agency. A dispute 
arising between an 8(a) subcontractor 
and the procuring agency contracting 
officer will be decided unilaterally by 
the procuring agency contracting officer. 

(2) For disputes arising out of advance 
payments or business development 
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expense funds, the contracting officer is 
that of SBA. 

(3} For disputes arising out of 
construction contracts where SBA has 
waived bonding pursuant to § 124.305, 
the appropriate contracting officer 
depends upon the dispute. Where the 
dispute arises out of the disbursement of 
funds from the special bank account 
established to protect persons furnishing 
materials or labor to the 8{a) concern, 
the SBA contracting officer shall decide 
the dispute. In all other disputes, 
including disputes arising out of the 
performance of the contract, the 
procuring agency contracting officer 
shall decide the dispute. 

(4) Decisions by contracting officers 
(either of SBA or a procuring agency) 
may be appealed as provided by the 
Contract Disputes Act of 1978. 

(b) SBA appeals of nonselection or 
terms and conditions. (1) The 
Administrator of SBA may appeal the 
following matters to the head of the 
procuring agency: 

(i) The decision not to make a 
particular procurement requirement 
available for award under the 8(a) 
program; or 

(ii) The terms and conditions of a 
particular contract to be awarded under 
the 8(a) program, including selection of 
an appropriate SIC code. 

(2) The SBA must notify the 
contracting officer of the 
Administrator's intent to appeal an 
adverse determination within 5 working 
days of the SBA’s receipt of such 
determination. The SBA Administrator 
must file a written request to reconsider 
the adverse decision with the head of 
the procuring agency (appeal) within 15 
working days of the SBA’s notification 
of intent to appeal. 

(3) Upon receipt of the notice of intent 
to appeal, the procuring agency shall 
suspend further action regarding the 
procurement until the head of the 
procuring agency issues a written 
decision on the appeal, unless the head 
of the procuring agency makes a written 
determination that urgent and 
compelling circumstances which 
significantly affect interests of the 
United States will not permit waiting for 
a reconsideration of the adverse 
decision. 

(4) If the Administrator's appeal is 
denied, the procuring agency head shall 
so notify the SBA, specifying the 
reasons for the denial. This information 
shall be made a part of the contract file 
for the requirement. 

(c) An 8{a) Participant selected by the 
SBA to perform or negotiate an 8(a) 
contract may request the SBA to protest 
the procuring agency's estimate of the 


fair market price for such contract 
pursuant to paragraph (b) of this section. 


§ 124.321 Joint venture agreements. 

(a) Prerequisites for joint venture 
agreement. If approved by the AA/ 
MCB&COD or his/her designee, an 8(a) 
concern may enter into a joint venture 
agreement, as defined in § 124.100, with 
another small business concern, 
whether or not an 8{a) participant, for 
the purpose of performing a specific 8(a) 
contract. A joint venture agreement is 
permissible only when the 8(a) concern 
lacks the necessary capacity to perform 
the contract on its own, and when the 
agreement is fair and equitable and will 
be of substantial benefit to the 8{a) 
concern. 

(b) Size limitations. Except for certain 
Program Participants owned and 
controlled by Indian tribes, an 8(a) 
concern entering into a joint venture 
agreement with another concern is 
considered to be affiliated for size 
purposes with the other concern with 
respect to performance of the 8(a) 
subcontract. As such, the annual 
receipts or employees of the other 
concern are included in determining the 
size of the selected 8(a) concern. The 
combined annual receipts or employees 
of the concerns entering into the joint 
venture must meet the size standard for 
the SIC code industry designated for the 
contract. See paragraph (h) of this 
section for joint ventures controlled by 
tribally-owned concerns. 

(c) Contents of joint venture 
agreements. The following provisions 
shall be included in all joint venture 
agreements: 

(1) A provision setting forth the 
purpose of the joint venture. 

(2) A provision designating the parties 
to the joint venture as co-managers. 

(3) A provision stating that not less 
than 51 percent of the net profits earned 
by the joint venture shall be distributed 
to the 8(a) concern. 

(4) A provision providing for the 
establishment and administration of a 
special bank account in the name of the 
joint venture. This account shall require 
the signature of all participants to the 
joint venture or designees for 
withdrawal purposes. All payments due 
the joint venture for performance on an 
8(a) subcontract shall be deposited in 
the special account from which all 
expenses incurred under the subcontract 
shall be paid. 

(5) An itemized description of all 
major equipment, facilities, and other 
resources to be furnished by each 
participant to the joint venture, with a 
ape schedule of cost or value of 
ea 
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(6) A provision specifying the 
responsibilities of the parties with 
regard to contract performance, source 
of labor and negotiation of the 8(a) 
contract and any subcontracts to the 
joint venture. 

(d) Other requirements. Joint venture 
agreements are subject to the following 
additional requirements: 

(1) The joint venture agreement must 
be approved in advance of contract 
award by AA/MSB&COD or his/her 
designee. 

(2) An employee of the 8(a) concern 
must be the designated project manager 
responsible for contract performance. 

(3) Accounting and other 
administrative records relating to the 
joint venture shall be kept in the office 
of the 8{a) concern, unless approval to 
keep them elsewhere is granted by the 
Regional Administrator or his/her 
designee upon written request. Upon 
completion of the contract performed by 
the joint venture, the final original 
records shall be retained by the 8{a) 
concern. 

(4) Quarterly financial statements 
showing cumulative contract receipts 
and expenditures (including salaries of 
the joint venture’s principals) shall be 
submitted to SBA not later than 45 days 
after each operating quarter of the joint 
venture. 

(5) A project-end profit and loss 
statement shall be submitted no later 
than 90 days after completion of the 
contract including a statement of final 
profit distribution. 

(e) Obligation of performance. All 
parties to the joint venture must sign 
such documents as are necessary to 
obligate themselves to ensure 
performance of the 8(a) contract. 

(f) Performance of work by 8a) 
concern(s). The 8{a) partner({s) to an 
eligible joint venture, and not the 
aggregate of all parties to the joint 
venture, must perform the applicable 
percentages of work required by 
§ 124.314. 

(g) Inspection of records. The SBA 
shall have the right to inspect the 
records of the joint venture without 
notice at any time deemed necessary. 

(h) Joint ventures with concerns 
owned by Indian tribes—(1) Exemption 
from size limitations. The size : 
limitations set forth in paragraph (b) of 
this section will not be applied to joint 
ventures entered into by an 8{9) con © a 
owned and controlled by an 
economically disadvantaged Indian 
tribe, as defined in § 124.100, if the 
concern: 

(i) Owns and controls 51 percent or 
more of the joint venture; 
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(ii) Is located on the reservation of or 
land owned by the tribe; 

{iii} Performs most of its activities on 
- reservation or tribally owned land; - 
an 

(iv) Employs members of such tribe 
for at least 50 percent of its total 
workforce. 

(2) Identification of requirements. 
Requirements suitable for joint ventures 
with tribally owned concerns must be 
identified by SBA and/or the tribally 
owned concern. Large business concerns 
may not be involved in identifying such 
requirements. 

(3) Limitations. A tribally owned 8{a) 
concern as a party to a joint venture 
may receive the exemption set forth in 
paragraph (h) of this section on no more 
than two contracts. 

(4) Sunset. This paragraph shall cease 
to be effective after September 30, 1991. 


§ 124.401 Advance payments. 

(a) General. (1) Advance payments 
are disbursements of cash made by SBA 
to an 8{a) concern prior to the 
completion of performance of a specific 
8(a) subcontract and are based on 
anticipated performance on the part of 
the 8{a) concern under a particular 8{a) 
subcontract. Advance payments are 
made for the purpose of assisting the 
8(a) concern to meet financial 
requirements pertinent to the 
performance of an 8{a) subcontract. 
Advance payments will be considered 
only after all other forms of financing 
have been considered by SBA and are 
determined to be either unavailable or 
unacceptable to support performance of 
the 8{a) subcontract. 

(2) Advance payments may be 
authorized only for concerns which are 
current Program Participants at the time 
of the approval of the advance payment. 
A firm which has graduated from or 
otherwise exited the 8(a) program prior 
to approval is ineligible for advance 
payments. Where the concern will 
graduate from the 8(a) program during 
the initial performance period (base 
year), advance payments may be 
authorized only for that year, and may 
not be authorized for option years. 

(3) The gross amount of advance 
payments will be determined by SBA at 
the time the request for such payments 
is approved. The gross amount of 
advance payments must be determined 
by SBA prior to commencement of 
performance of the contract. In no event 
shall the total amount of advance 
payments disbursed and not repaid 
exceed 90 percent of the ou 
unpaid proceeds of the 8({a) subcontract 
to which the advance payments relate. 
The value of unexercised options is not 


considered in determining the 


outstanding unpaid proceeds of the 8{a) 
subcontract. In the case of requirements 
and indefinite quantity type contracts, 
advance payments will be authorized 
only when a guaranteed minimum value 
is established in the 8{a) subcontract, 
and the amount of advance payments 
approved shall not exceed 90 percent of 
that guaranteed minimum. SBA must 
approve in writing any subsequent 
change in the gross amount of advance 
payments. 

(4) All advance payments, whether 
disbursed by letter of credit or 
otherwise, and all 8{a) subcontract 
proceeds shall be deposited into a 
Special Bank Account established 
exclusively for that purpose pursuant to 
the Advance Payment clause of the 8{a) 
subcontract. Under zo circumstances 
may advance payment funds be 
deposited in certificates of deposit or 
other securities. The procuring agency 
shall pay all 8{a) subcontract proceeds 
directly into the Special Bank Account 
until notified by SBA in writing that the 
advance payments have been fully 
liquidated. SBA will not authorize any 
withdrawals from the Special Bank 
Account that are inconsistent with the 
disbursement schedule established by 
the 8{a) subcontract under which the 
advance payments were made. 

(5) Advance payments shall be 
liquidated from proceeds derived from 
the performance of the specific 8{a)} 
subcontract to which they pertain or 
from other revenues of the business 
(except other advance payments). 8{a) 
subcontract proceeds shall be applied 
first to liquidate outstanding advance 
payments. Repayment must occur 
according to the liquidation schedule 
established by the 8{a) subcontract 
under which the advance payments 
were made. 

(6) The special bank account may not 
be used as a revolving line of credit. The 
cumulative total amount of advance 
payments disbursed may not exceed the 
amount authorized by the Regional 
Administrator or his/her designee. 

(b) Requirements and conditions. (1) 
Advance payments may be approved for 
an 8(a) concern only when all of the 
following conditions are found by SBA 
to exist: 

(i) An 8{a) concern does not have 
adequate working capital to perform a 
specific 8{a) subcontract. 

(ii) Adequate and timely private 
financing is not available on reasonable 
terms to provide necessary capital. 

(iii) Progress payments based on costs 
at customary rates will not satisfy the 
working capital requirements of the 8{a) 
concern to perform the 8{a) subcontract. 

(iv) When applicable, loan guarantees 
for defense production are not available. 


(v) Progress payments based on costs 
with unusual terms will not satisfy the 


working capital requirements of the 8{a) 
concern to perform the 8{a) subcontract. 
(vi) The 8{a) concern has established 
or agrees to establish and maintain 
financial records and controls which 
will provide for complete accountability 
and required reporting of advance 
payment funds. These records must be 


- made available upon request for review 


and copying by SBA and other 
appropriate Federal officials. 

(vii) The 8{a) concern has no 
unliquidated advance payments 
outstanding on another 8{a) subcontract 
which is compieted, terminated or in 
default, unless such unliquidated 
advance payments are due only to the 
contracting agency's delay in making 
final payment to the 8{a) concern after it 
has successfully completed the 8{a) 
subcontract. 

(2) Advance payments shall not be 
made to an 8({a) concern in any case in 
which the concern has assigned its right 
to receive any payment under the 
specific 8{a) subcontract to any person 
or entity. 

(3) SBA shall not charge interest on 
advance payments disbursed pursuant 
to these regulations, except upon an 
event of default, as defined in the 
subcontract. When charged, interest 
shall be assessed at such rate as 
established by the Secretary of the 
Treasury pursuant to Public Law 92-41. 

(4) Under no circumstances may a 
liquidation schedule be waived. 
However, the cognizant Regional 
Administrator or ARA/MSB&COD may 
authorize a modified liquidation 
schedule in appropriate cases. Such 
modified schedule becomes effective 
when contained in an appropriate 
modification to the subcontract. 

(c) Application and approval 
procedure. The following procedures 
apply to the approval of advance 
payments: , 

(1) The 8(a) concern must submit a 
written request for advance payments to 
the cognizant SBA Regional 
Administrator or his/her designee. Such 
request must include such detailed 
documentation as SBA may specify to 
support 8({a) concern’s need for such 
funds and proof that working capital 
financing cannot be found from 
financing institutions at redsonable 
terms. 

(2} The 8{a) concern must identify a 
commercial bank which is a member of 
the Federal Reserve System in which it 
will establish a Special Bank Account 
for the deposit of advance payments and 
all payments made to it by the procuring 
agency for its performance of the 8{a) 
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subcontract. This special account shall 
be a non-interest bearing demand 
deposit account. 

(3) The 8{a) concern must, as required 
by IRS regulations, select a Federal 
Depository into which the Federal 
withholding and FICA payment will be 
made. 

(4) Upon review of all of the 
circumstances, the Regional 
Administrator or the ARA/MSB&COD 
shall decide whether to approve or deny 
a request for advance payments, and, if 
approval is granted, shall designate the 
amount thereof and the terms and 
conditions upon which such advance 
payments may be made. 

(d) Post-approval procedures. The 
Contracting Officer shall be responsible 
for assuring that advance payments are 
implemented consistent with the 
Finding, Determination and 
Authorization for Advance Payments 
issued by the Regional Administrator or 
his/her designee. Before any advance 
payments are disbursed, the following 
actions must occur: 

(1) The 8{a) concern must execute a 
note evidencing the full amount of the 
advance payments and any other 
documents needed to create and perfect 
such other sources of security as SBA 
shall require, including, but not limited 
to the following: 

(i) Real estate, deeds of trust and 
mortgages; 

(ii) Security agreements and financing 
statements; and 

(iii) Personal guarantees. 

(2)(i) The 8(a) concern and SBA shall 
execute a modification to the 8({a) 
subcontract adding an Advance 
Payment clause prior to the 
disbursement of any advance payments. 
The clause shall state the amount of the 
advance payments, a liquidation 
schedule and all other terms and 
conditions to govern the advance 
payments, consistent with the Finding, 
Determination and Authorization for 
Advance.Payments issued by the 
Regional Administrator or ARA/ 
MSB&COD. 

(ii) The Contracting Officer, when 
other contract terms reducing the 
quantity, price or term of performance of 
the 8(a) prime and subcontract are 
modified by the procuring agency, shall 
initiate action to modify the Advance 
Payment clause and, if appropriate, the 
letter of credit as necessary, including 
but not limited to reduction of the total 
amount of advance payments authorized 
or the amount of the letter of credit and/ 
or restructuring the liquidation schedule, 
to ensure that at no time during the 
performance of the 8(a) subcontract 
does the unliquidated advance 


S-031999  0078(05)18-AUG-89-12:04:26) 


payments exceed 90 percent of the 
unpaid value of the 8(a) subcontract. 
(3) The 8{a) concern, SBA and the 


‘bank in which the Special Bank Account 


has been established. will enter into a 
Special Bank Account Agreement prior 
to disbursement of any funds. The 
agreement shall specify the respective 
rights and responsibilities of the parties. 
The Agreement shall grant to SBA the 
unilateral right to withdraw any funds in 
the Special Bank Account to the extent 
necessary to liquidate any unliquidated 
advance payments. 

(i) The cognizant SBA Regional 
Administrator shall designate at least 
two SBA employees to serve as 
countersignatories on the Special Bank 
Account. Withdrawals from the account 
will be made only upon the authorized 
signatures of a representative of the 8(a) 
concern and one of the designated SBA 
employees, as identified on the 
signature card for the Special Bank 
Account. Under no circumstances shall 
the requirement for an SBA employee 
countersignature be waived. 

(ii) At the time that SBA disburses 
advance payment funds into the Special 
Bank Account, SBA shall obtain a 
paramount lien upon the Special Bank 
Account, any property contracted for, 
supplies, material and other property 
acquired with the advance payment 
funds, and the most superior lien 
possible upon any other security 
required by the Finding, Determination 
and Authorization for Advance 
Payments. 

(4) Prior to disbursement of an 
advance payment, SBA shall modify the 
prime contract with the procuring 
agency in the following respects: 

(i) Reassign contract administration 
authority to the extent necessary to 
administer the Advance Payment clause 
of the 8({a) subcontract to SBA’s 
Contracting Officer. 

(ii) Direct payment of all contract 
proceeds into the Special Bank Account 
until SBA issues written notice that the 
advance payments have been fully 
liquidated. 

(iii) Require prompt notice of any 
adverse developments in contract 
performance, changes in the 
Government requirement, or of any 
other condition that may affect contract 
payments. 

(iv) Require that copies of all payment 
vouchers issued by the procuring 
agency's disbursing office be sent to the 
Contracting Officer. 

(e) Procedures for use of Advance 
Payment funds. (1) Except for repayment 
to SBA in appropriate circumstances, 
advance payment funds may be used by 
an 8(a) concern only for the purchase of 
materials, payment of labor, payment 
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_ for equipment expenses, general and 


administrative expenses and overhead, 
and payments to the subcontractors of 
the 8(a) concern necessary for the 
performance of the specific 8{a) 
subcontract for which the advance 
payments were authorized. Program 
Participants shall follow a two-step 
process to gain access to advance 
payment funds. The first step is the 
disbursement of the advance payment 
funds from SBA, either directly or by 
way of letter of credit into the Special . 
Bank Account. The second step is the 
withdrawal of funds from the Special 
Bank Account by check to pay 
particular contract expenses. 

(2) Disbursement of advance payment 
funds by SBA. (i) SBA shall disburse 
advance payments through a letter of 
credit where the Agency-anticipates that 
all of the following conditions exist: 

(A) Its relationship with the particular 
8(a) concern will last for a year or more. 
(B) The cumulative disbursements to 
that 8(a) concern will total at least 

$120,000 annually. 

(C) The 8({a) concern has submitted a 
schedule of its projected monthly 
advance requirements for 8({a) 
subcontract disbursements and SBA has 
reviewed it and found it to be 
reasonable. 

(D) The 8({a) concern has established 
or agrees to establish and maintain 
financial records and controls which 
will provide for complete accountability 
and required reporting of program funds. 
These records must be made available 
upon request for review and audit by 
SBA and the General Accounting Office. 

(ii) Procedures for disbursements by 
letter of credit. The procedures for the 
utilization of the letter of credit method 
of payment shall be in accord with 48 ~ 
CFR 32.406. Where disbursement is by 
the letter of credit method, 8{a) concerns 
shall draw down funds against their 
letters of credit for deposit into the 
Special Bank Account only as needed 
and in such amounts necessary for its 
immediate cash needs under the 8(a) 
subcontract for which the advance 
payments were authorized. Such 
immediate cash needs shall be 
documented by the 8(a) concern and 
verified by SBA prior to draw down. 
The amount of each draw down against 
the letter of credit shall be for the 
minimum amount needed to satisfy 
immediate cash needs, taking into 
account other financial resources 
available to the 8({a) concern, including 
progress payments not required for the 
liquidation of disbursed advance 
payments. 

(iii) In all instances not covered by 
paragraph (e)(2)(i) of this section, SBA 
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shall disburse advance payments by 
Treasury check or electronic funds 
transfer. In such cases, the Contracting 
Officer shall request SBA's Office of 
Financial Operations, Denver, Colorado, 
to disburse the authorized amount of the 
advance payments into the Special Bank 
Account. 

(3) Procedures for withdrawal of 
funds from the Special Bank Account. 
All payments to the 8(a) concern under 
the 8{a) subcontract for which advance 
payments were authorized, together 
with all disbursements of such advance 
payments, shall be paid into the Special 
Bank Account. 

(i) Liquidation of disbursed advance 
payments. The funds in the Special Bank 
Account'shall be applied by SBA first to 
liquidate the balance of disbursed 
advance payments, in accordance with 
the liquidation schedule in the Advance 
Payment clause of the 8({a) subcontract. 
Withdrawals for liquidation of 
disbursed advance payments shall be 
made in accordance with the procedures 
contained in the Advance Payment 
clause of the 8(a) subcontract. 

(ii) Payment of 8(a) subcontract 
expenses. Any amounts in the Special 
Bank Account not required to liquidate 
disbursed advance payments shall next 
be applied to pay allowable and 
allocable costs incurred in the 
performance of the 8(a) subcontract for 
which the advance payments were 
authorized. To obtain withdrawals from 
the Special Bank Account for the 
payment of such costs, the 8(a) concern 
shall request issuance of checks for the 
payment of expenses to the Contracting 
Officer, supported by the documentation 
described below. Such requests shall be 
made sufficiently in advance of the due 
date for such obligations to permit the 
review of the request by SBA and 
countersignature by the designated SBA 
countersignatories. The 8{a) concern 
shall support each request for a 
withdrawal from the Special Bank 
Account by submitting to the 
Contracting Officer or his/her designee, 
to the extent applicable, the following: 

(A) The original vendor invoice or 
original payroll record; 

(B) A certified statement, dated and 
signed by the concern’s authorized 
certifying official, attesting to the truth 
and accuracy of the vendor invoice, 
and/or the payroll records for the 
requested withdrawal, including records 
of direct payroll expenditures as well as 
labor overhead; . 

{Cy A certification by the 8(a) coicern 
that all Federal taxesandFICA 
payments are current, or a copy of any 
agreement with the Internal Revenue 
Service (IRS) providing for payment of 
delinquent taxes; and 


(D) Documentation of overhead and 
general and administrative rates, using ~ 
projected indirect costs applied to a 
valid base, which have been properly 
allocated to direct material, labor, or 
other direct costs. 

(E) Where the requested withdrawal 
is for payroll expenses, the 8{a) concern 
must prepare a check for Federal taxes 
in the name of the tax collecting agency, 
or the Federal Depository selected by 
the 8(a) concern into which its Federal 
withholding and FICA payments are 
made, to be signed by SBA and the 8(a) 
concern concurrent with the check for 
the submitted payroll. If the amount of a 
check payable to IRS or to the Federal 
Depository is less than 25 percent of the 
gross payroll for the period, the 8{a) 
concern’s authorized certifying official 
shall prepare a statement certifying that 
the amount designated as payable to 
IRS or to the Federal Depository is true 
and correct. There shall be no change of 
Federal Depository without obtaining 
the prior written consent of SBA. 

(iii) Release of residual funds after 
liquidation of the advance payments 
and payment of 8(a) subcontract 
expenses. Any funds remaining in the 
Special Bank Account after the 8(a) 
subcontract has been successfully 
completed or terminated and after the 
advance payments have been fully _ 
liquidated and all allowable and 
allocable 8(a) subcontract performance 
costs have been paid shall be disbursed 
to the 8(a) concern. Upon receipt of the 
final progress payment, the Contracting 
Officer shall expeditiously close the 
Special Bank Account, executing a 
check withdrawing the remaining 
balance of the Account payable to the 
8{a) concern. 

(f) Cancellation. (1) SBA may 
determine that advance payments 
should be cancelled under appropriate 
circumstances, including but not limited 
to the following: 

(i) The terms and conditions of the 
Advance Payment clause have not been 
adhered to by an 8(a) concern. 

(ii) The 8{a) concern is not in 
compliance with its 8(a) Participation 
Agreement. 

(iii) The 8(a) concern has been 
suspended pursuant to § 124.115 or has 
been terminated by administrative 
action under section 8(a)(9) of the Small 
Business Act, 15 U.S.C. 637(a)(9). 

(2) In'the event of cancellation of 
advance payments to an 8(a) concern, 
all previous advance payments made to 
that 8(a) concern shall become due and 


- payable to SBA prior to the receipt of 


final contract payment. 
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§ 124.402 Business development expense. 

(a) Any Business Development 
Expense (BDE) funds received by a 
Program Participant prior to the 
expiration of the BDE program must be 
used exclusively for the purposes stated 
in the BDE approval. Use of such funds 
for any other purpose may be good 
cause for termination from the 8({a) 
program pursuant to § 124.209. 

(b) Any Program Participant which 
received BDE funds prior to the 
expiration of the BDE program shall 
maintain records to substantiate the 
uses for which the BDE funds have been 
expended. 

(c) In the event of default on an 8(a) 
contract to which BDE funds relate, the 
Participant shall be liable for repayment 
of the full amount of the BDE to SBA. 


§ 124.403 Development Assistance 
Program. 

(a) General. Section 7(j)(1) of the 
Small Business Act provides for 
financial assistance to public or private 
organizations to pay all or part of the 
cost of projects designed to provide 
technical or management assistance to 
individual or enterprises eligible for 
assistance under sections 7(a)(11), 
7(j)(10) and 8{a) of the Small Business 
Act. The AA/MSB&COD is responsible 
for coordinating and formulating policies 
relating to the dissemination of this 
assistance to small business concerns 
eligible for assistance under sections 
7(a)(11), 7(j)(10) and 8(a) of the Small 
Business Act. 

(b) Services. (1) Section 7(j)(1-2) of the 
Small Business Act empowers the SBA 
to provide through public and private 
organizations the management and 
technical assistance enumerated in 
paragraph (b)(3) of this section to those 
individuals or concerns who meet the 
eligibility criteria contained in sections 
7(a)(1) and 8(a) of the Small Business 
Act. 

(2) The SBA shall give preference to 
projects which promote the ownership, 
participation in ownership, or 
management of small businesses-owned 
by low-income individuals and small 
businesses eligible to participate in the 
section 8(a) program. 

(3) This assistance may include any or 
all of the following: 

(i) Planning and research, including 
feasibility studies and market research; 

(ii) The identification and 
development of new business 
opportunities; 

(iii) The furnishing of centralized 
services with regard to public services 
and Federal Government programs — 
including programs authorized under 


| Cae 
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sections 7(a)(11}, 7(j)(10) and 8{a) of the 
Small Business Act. 

(iv) The establishment and 
strengthening of business service 
agencies, including trade associations 
and cooperatives; 

(v) The furnishing of business 
counseling, management training, with 
special emphasis on the development of 
management training programs using the 
resources of the business community, 
including the development of 
management training opportunities in 
existing business, and with emphasis in 
all cases upon providing management 
training of sufficient scope and duration 
to develop entrepreneurial and 
managerial self-sufficiency on the part 
of the individuals served. 

(4) Sections 7(j)(3} and 7({j)(9) of the 
Small Business Act authorize SBA to: 

(i) Encourage the placement of 
subcontracts with small business 
concerns located in areas of high 
concentration of unemployed or low- 
income individuals, with small 
businesses owned by low-income 
individuals, and with small businesses 
eligible to receive contracts pursuant to 
section 8(a) of the Act. SBA may provide 
incentives and assistance to such 
business that will aid in the training and 
upgrading of potential subcontractors or 
other small business concerns eligible 
for assistance under sections 7(a)(11)}, 
7(j), and 8{a) of the Small Business Act. 

(ii) Coordinate and cooperate with the 
heads of other Federal departments and 
agencies, to insure that contracts, 
subcontracts, and deposits made by the 
Federal Government or with programs 
aided with Federal funds are placed in 
such a way as to further the purposes of 
sections 7({a)(11), 7{j) and 8{a) of the 
Small Business Act. 

(c) Eligibility. (1) Eligibility for the 
assistance enumerated under paragraph 
(b) of this section above shall include, 
but not limited to: 

(i) Businesses which qualify as small 
within the meaning of size standards 
prescribed in 13 CFR part 121, and 
which are located in urban or rural 
areas with a high proportion of 
unemployed or low-income individuals, 
or which are owned by such low-income 
individuals; and 

(ii) Businesses eligible to receive 
contracts pursuant to section 8(a) of the 
Small Business Act. 

(d) Delivery of services. {1) The 
financial assistance authorized for 
projects under paragraph (b) of this 
section includes assistance advanced by 
grant, cooperative agreement, or 
contract. 

(2) To the extent feasible, services 
available under paragraph (b) of this 
section shall be provided in a location 


which is easily accessible to the 
individuals and small business concerns 
served. 

(e) Coordination and cooperation with 
other government agencies. (1) The AA/ 
MSB&COD may utilize the resources of 
other agencies and departments 
whenever practicable which can directly 
or indirectly support or augment the 
purposes of sections 7({a){11), 7{j) and 
8(a) of the Small Business Act. 

(2) The AA/MSB&COD shall enter 
into agreements with Federal agencies 


_and departments to further the 


objectives of sections 7({a)(11), 7{j) and 
8(a) of the Small Business Act. 

(3) The AA/MSB&COD shall 
encourage the placement of deposits 
made by the Federal Government, or by 
programs aided with Federal Funds, in 
such a way as to further the purposes of 
section 7{a)(11), 7[{j) and 8{a) of the 
Small Business Act. 


§ 124.404 Small Business and Capital 
Ownership Development Program. 

Section 7({j}(10) of the Small Business 
Act establishes a Small Business and 
Capital Ownership Development 
program which shall provide additional 
assistance exclusively for small 
business concerns eligible to receive 
contracts pursuant to section 8{a) of 
Small Business Act. The management of 
the Capital Ownership Development 
program is vested in the AA/MSB&COD 
who is responsible for the oversight of 
the program and activities set forth in 
this part of these regulations. The 
development assistance described 
below shall be provided exclusively to 
those small business concerns eligible to 
receive contracts pursuant to section 
8(a) of the Small Business Act. Such 
small business concerns shall be 
participants in the Small Business 
Capital Ownership Development 
program. This program shall: 

(a) Assist small business concerns 
participating in the program to develop 
comprehensive business plans with 
specific business targets, objectives, and 
goals; 

(b) Provide for such other nonfinancial 
services as deemed necessary for the 
establishment, preservation, and growth 
of small business concerns participating 
in the program, including but not limted 
to: 

(1) Loan packaging, 

(2) Financial counseling, 

(3) Accounting and Bookkeeping 
assistance, 

(4) Marketing assistance, and 

(5) Management assistance. 

(c) Assist smail business concerns 
participating in the program to obtain 
equity and debt financing; 
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(d) Establish regular performance 
monitoring and reporting systems for 
small business concerns participating in 
the program to assure compliance with 
their business plans; 

(e) Analyze and report the causes of 
success and failure of small business 
concerns participating in the program; 
and 

(f} Provide assistance necessary to 
help small business concerns 
participating in the program to procure 
surety bonds. Such assistance shall 
include, but not be limited to: 

(1) The preparation of surety bond 
participating forms; 

(2) Special management and technical 
assistance designed to meet the specific ic 
needs of small business concerns 
participating in the program and which 
have received or are applying to receive 
a surety bond, and 

(3) Preparation of all forms necessary 
to receive a surety bond guarantee from 
the SBA pursuant to Title IV, part B of 
the Small Business Investment Act of 
1958. 


§ 124.501 Miscellaneous reporting 
requirements. 

(a) Capability statements. Each 8{a) 
concern shall annually prepare and 
submit to the SBA a capability 
statement. Such statement shail briefly 
describe the concern’s various contract 
performance capabilities and shail 
contain the name and telephone number 
of the BOS assigned to the concern. SBA 
will submit the capability statements to 
appropriate procuring agencies for the 
purpose of matching requirements with 
8(a) concerns. 

(b) Participant reports on parties 
assisting it and fees. (1) Each 6{a) 
Program Participant shall submit semi- 
annually a written report to its assigned 
BOS to include the following 
information: 

(i) A listing of any agents, 
representatives, attorneys, accountants, 
consultants and other parties (other than 
employees) receiving fees, commissions, 
or compensation of any kind to assist 
such participant in obtaining a Federal 
contract; 

(ii) The amount of compensation 
received by any person listed under 
paragraph (b)(1){i) of this section during 
the relevant reporting period along with 
a description of the activities performed 
for such compensation. 

(2) The BOS will review the report’ 
and forward it to the AA/MSB&COD. 
Any report that raises a suspicion of 
improper activity shall be referred 
immediately to the SBA Inspector 
General. 
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(3) The failure to submit a report 
pursuant to the requirements of this 
section shall be considered good cause 
for the initiation of a termination 
proceeding pursuant to § 124.209. 

(c) Reporting requirements after 
exiting the 8(a) program. Former 8(a) 
Program Participants shall provide such 
information as SBA may request 
concerning such former Participant's 
continued business operations, contract 
portfolio and financial condition for a 
period of three years following the date 
on which the concern exits the program. 
Failure to provide such information 
when requested may result in the 
nonexercise of options on contracts 
awarded through the 8(a) program. 


Dated: August 14, 1989. 
Susan S. Engeleiter, 
Administrator. 


[FR Doc. 89-19500 Filed 8-16-89; 1:26 pm] 
BILLING CODE 8025-01-M 


13 CFR Part 105 
Standards of Conduct 


AGENCY: Small Business Administration. 
ACTION: Final rule. 


SUMMAPY: The Small Business 
Administration is hereby implementing 
sections 402 and 403 of the Business 
Opportunity Development Reform Act of 
1988 (Pub. L. 100-656, effective June 1, 
1989). This legislation provided for 
certain prohibitions, reporting 
requirements and penalties in 
connection with actions by SBA 
employees with regard to the 
administration of SBA’s Minority Small 
Business and Capital Ownership 
Development Program. These 
regulations are required to implement 
the requirements of the legislation. 


EFFECTIVE DATE: These regulations are 
effective September 20, 1989. 

ADDRESS: Written comments may be 
submitted to Martin D. Teckler, Deputy 
General Counsel, 1441 L Street, NW., 
Room 700, Washington, DC 20416. 


FOR FURTHER INFORMATION CONTACT: 
Martin D. Teckler, Deputy General 
Counsel, (202) 653-6642. 
SUPPLEMENTARY INFORMATION: As 
indicated above, sections 402 and 403 of 
Pub. L. 100-656 imposed certain 
requirements upon SBA and its 
employees in administering the 


Agency's Minority Small Business and 
Capital Ownership Development 
(MSB&COD) program, more commonly 
kriown as the section 8(a) program. In 
this regard, section 402 prohibits SBA 


employees who participated personally 
either directly or indirectly in 
decisionmaking responsibilities or the 
administration of assistance relating to 
a program participant from certain 
relationships with that participant. 

(§ 105.521(a)). Further, certain 
enumerated employees are required to 
submit to the Administration annual 
written certifications of compliance with 
the provisions of the statute 

($ 105.521(b)). There are specified civil 
penalties for noncompliance along with 
sanctions for false certification. 

($ 105.521 (c) and (d)). in this regard, 
certifications required under 

(§ 105.521(b)) will be made to SBA’s 
Office of General Counsel by each of the 
enumerated individuals on a yearly 
basis under instructions from SBA’s 
General Counsel. 

Section 403 of the legislation is 
implemented by (§ 105.522. Section 
105.522(a) forbids any employee to 
exercise or threaten to exercise 
authority in taking actions with respect 
to the section 8(a) program on the basis 
of political activity or affiliation. Section 
105.522{b) provides penalties for 
violation of § 105.522(a). 

This rule involves a matter of Agency 
management and therefore notice and 
comment rulemaking is not required 
pursuant to 5 U.S.C. 553(a)(2). Thus, this 
rule is being published as final. SBA 
does, however, solicit comment from 
any interested party. 

For purposes of the Regulatory 
Flexibility Act (5 U.S.C. 605(b), SBA 
certifies that this rule will not have a 
significant impact on a substantial 
number of small entities. For purposes of 
Executive Order 12291, SBA certifies 
that this rule is not a major rule. This 
rule will not impose additional reporting 
or recordkeeping requirements which 
would be subject to the Paperwork 
Reduction Act, 44 U.S.C. Chapter 35, nor 
will it have federalism implications 
warranting preparation of a Federal 
Assessment in accordance with 
Executive Order 12612. 


List of Subjects in 13 CFR Part 105 


Standards of conduct. 
Pursuant to the authority contained in 


~ section 5(b)(6) of the Small Business Act 


(15 U.S.C. 634(b)(6)), SBA hereby 
amends 13 CFR part 105 as follows: 


PART 105—[AMENDED] 


1. The authority citation is revised to 
read: 


Authority: 15 U.S.C. 684, Sec. 5, 72 Stat. 385; 
15 U.S.C. 63({a)(18) and (19) as amended by 
Pub. L. 100-656; E.O. 11222; 3 CFR 1964-65 
Comp.; 5 CFR 735-104. 


2. Sections 105.521 and 105.522 are 
added to read as follows: 


§ 105.521 Prohibited actions with respect 
to the Minority Smail Business Program. 

(a) (1) No person within the employ of 
the Administration shall, during the term 
of such employment and for a period of 
two years after such employment has 
been terminated, engage in any activity 
or transaction specified below with 
respect to any participant in the section 
8(a) program which has been certified 
during such person's term of 
employment, if such person participated 
personally (either directly or indirectly) 
in decisionmaking responsibilities 
relating to such program participant or 
with respect to the administration of any 
assistance provided to program 
participants generally under section 
8(a), section 7(j)(10), or section 7(a)(20) 
of the Small Business Act (15 U.S.C. 
637(a), 636(j)(10) or 636(g)(20)). 

(2) The activities and transactions 
prohibited by this section include: 

(i) The buying, selling, or receiving 
(except by inheritance) of any legal or 
other beneficial ownership of stock. or 
any other ownership interest in a 
section 8(a) program participant or the 
right to acquire any such interest; 

(ii) The entering into or execution of 
any written or oral agreement (whether 
or not legally enforceable) to purchase 
or otherwise obtain any right or interest 
described in paragraph (a)(2)(i) of this 
section; or 

(iii) The receipt of any other benefit or 
right that may be an incident of 
ownership of a section 8(a) program 
participant. 

(b) The employees designated below 
shall annually submit a written 
certification to the Administration 
regarding compliance with the 
requirements of this section: 

(1) Regional Administrators; 

(2) District Directors; 

(3) the Associate Administrator for 
Minority Small Business and Capital 
Ownership Development; 

(4) employees whose principal duties 
relate to the award of contracts or the 
provision of other assistance pursuant to 
this subsection or section 7(j)(10); and 

(5) such other employees as the 
Administrator may deem appropriate. 

(c) Any present or former employee cf 
the Administration who violates this 
section shall be subject to a civil 
penalty, assessed by the Attorney 
General, that shall not exceed 300 per 
centum of the maximum amount of gain 
such employee realized or could have 
realized as a result of engaging in those 
activities and transactions proscribed 
by this section. 
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(d) In addition to any other remedy or 
sanction provided for under law or 
regulation, any person who falsely 
certifies pursuant to this section shall be 
subject to a civil penalty under the 
program Fraud Civil Remedies Act of 
1986 (31 U.S.C. 3801-3612). 


§ 105.522 Polltically motivated activities 
with respect to the Minority Small Business 
Program. 


(a) Any employee of the 
Administration who has authority to 
take, direct others to take, recommend, 
or approve any action with respect to 
any program or activity conducted 
pursuant to section 8{a) or section 7{j) of 
the Small Business Act, shall not, with 
respect to any such action, exercise or 
threaten to exercise such authority on 
the basis of the political activity or 
affiliation of any party. Employees of 
the Administration shall expeditiously 
report to the Inspector General of the 
Administration any such action for 
which such employee's participation has 
been solicited or directed. 

(b) Any employee who willfully and 
knowingly violates this section shall be 
subject to disciplinary action, imposed 
by the Administrator, which may consist 
of separation from service, reduction in 
grade, suspension, or reprimand. 

(c) This section shall not apply to any 
action taken as a penalty or other 
enforcement of a violation of any law, 
rules, or regulation prohibiting or 
restricting political activity. 

(d) The prohibitions of and remedial 
measures provided for under this section 
with regard to such prohibitions, shall 
be in addition to, and not in lieu of, any 
other prohibitions, measures or 
liabilities that may arise under any other 
provision of law. 

Dated: August 14, 1989. 

Susan S. Engeleiter, 

Administrator. 

[FR Doc. 89-19501 Filed 8-16-89; 1:26 pm] 
BILLING CODE 8025-01-48 


13 CFR Part 134 
Office of Hearings and Appeats; 8(a) 
Program Conforming Amendments 


AGENCY: Small Business Administration. 
ACTION: Final rule. 


SUMMARY: This final rule implements 
changes to the operational procedures of 
the Small Business Administration's 
Office of Hearings and Appeals 
necessitated by the Business 
Opportunity Development Reform Act of 
1988 (Pub. L. 100-656) and its 
implementing regulations {part 124, 
subpart A of this title). 


EFFECTIVE DATE: August 21, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Patricia R. Forbes, Chief Counsel for 
Legislation, Small Business 
Administration, 1441 L Street NW., 
Washington, DC 20416, (202) 653-6573. 
SUPPLEMENTARY INFORMATION: The 
Business Opportunity Development 
Reform Act (Reform Act}, Public Law 
100-656, requires the Small Business 
Administration (SBA) to change the 
procedures of its Office of Hearings and 
Appeals (OHA) with respect to the 
administrative appeal rights relating to 
its Minority Small Business and Capital 
Ownership Development Program (8{a) 
Program). This rule makes changes to 
OHA procedures in order to conform 
them to revised 8(a) Program rules 
which were proposed on March 23, 1989 
(54 FR 12054) and are published in final 
form elsewhere in this Federal Register 
issue. 

Section 134.1 is amended in 
paragraphs (b) and (c) to make clear 
that where inconsistencies between part 
124, subpart A and part 134 exist, the 
provisions of part 124 are controlling. 
Paragraph 134.1(g)(1) is amended to 
require the Administrative Law Judge to 
first apply the standards set forth in 
§ 124.210(h) in determining whether or 
not to grant an cral hearing in 
proceedings relating to the 8(a) Program. 
However, even if the standards of 
§ 124.210(h) have not been met in a 
particular case, the Administrative Law 
Judge has the discretion to permit oral 
argument limited to the legal issues 
presented. Similarly, § 134.1(h)(2) is 
amended to require the AL] to apply the 
provisions of § 124.210 as a prerequisite 
to making a decision to. permit discovery 
in proceedings relating to the 8{a) 
Program. 

Section 134.2(a){15) is amended to 
conform the definition of “reviewing 
official” to the changes in § 124.32 
regarding which proceedings involve 
initial decisions by the agency reviewing 
official and which involve final 
decisions by the agency reviewing 
official. 

Section 134.3 is amended to clarify 
that OHA has jurisdiction over several 
types of proceedings relating to the 8(a) 
Program, including program graduation, 
program suspension and program 
termination, denials of program 
admission for certain appealable 
grounds and waiver of the requirement 
that each 8(a) contract be performed by 
the concern to which it was originally 
awarded. 

Section 134.11 is amended in 
paragraphs {a)({2) and (c) and by adding 
a new paragraph {a){7) to establish the 
procedure for commencing all QHA 
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proceedings relating to the 8(a) Program, 
except for 8(a) program suspension. 
Under the procedure, a proceeding will 
be commenced by filing a petition with 
OHA no later than 45 days from the date 
of service of the determination of the 
Associate Administrator for Minority 
Small Business and Capital Ownership 
Development. 8(a) program suspensions 
are subject to the requirements of 

§§ 134.11(a}(2) and 124.211 of this 
chapter. 

Section 134.12 is amended to conform 
the response time to the expended filing 
time for petitions in an OHA proceeding 
relating to the 8{a) Program. The time 
frame afforded will be 45 days for both 
filing and responding to a petition in an 
8(a) program proceeding before OHA. 

Section 134.13 is amended to permit 
amendments to pleadings and 
supplemental pleadings in 8{a) program 
proceedings before OHA only when 
such amendments and supplemental 
pleadings would not be inconsistent 
with the requirements of § 124.210{h), 
relating to limited circumstances when 
the ALJ will go beyond the written 
record of the action. 

Section 134.18 is amended to reflect 
SBA’s current personnel structure in the 
Office of Hearings and Appeals (OHA). 
The head of OHA is the Assistant 
Administrator for Hearings and Appeals 
(AA/OHA), and SBA has no Chief 
Administrative Law Judge. Therefore, 
the section is amended to provide that 
the AA/OHA will make assignments to 
Administrative Law Judges or 
Administrative Judges. 

Section 134.19 is amended to clarify 
that §§ 124.206 through 124.211 are 
controlling for oral hearings before OHA 
relating to the 8{a) program. 

Section 134.23 is amended to include 
OHA proceedings relating to the 8{a) 
program in the list of proceedings in 
which interlocutory appeals will not be 
entertained. Section 134.24 is amended 
to specify that the ALJ may grant 
discovery only if the determination(s) 
required by § 124.210(h) has (have) been 
made. 

Section 134.32 is amended by adding a - 


- reference to OHA proceedings relating 


to the 8{a) program to the list of 
proceedings over which OHA has final 
decisionmaking authority and by 
deleting the reference to such 
proceedings from the list of proceedings 
over which OHA has initial 
decisionmaking authority. This is 
required by section 409 of the Reform 
Act (Pub. L. 100-656). 
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Compliance: with: Executive Orders: 
12291 and 12612, the 


Regulatory 
Flexibility Act (5 U.S.C. 681, et seq) andi. 
aperwark Reduction 


Act (42 U.S.C.. 


conform to amendments toa SBA\’s 8{a), 
program regulations (13 CFR past. 124, 
subpart A), published in this issne of the 
Federal Register. Therefore, pursuant to 
section 553 of the Administrative 
Procedure Act (5 U.S.C. 553), the agency 
is publishing this final rule without. 
providing an opportunity for prior notice 
and public comment. Por such rules, the 
ageney is similarly exempt from 
publishing a Regulatory Flexibility 
Analysis under sections 603 and 604 of 
the Regulatory Flexibility Act. 

SBA certifies: that thie rule is: not a 
major rule under E.Q. 12291 because it ie 


under E.O. 12642 and imposes ne new 
reporting or recordkeeping requirements 
subject to the Paperwork Reduction Act. 

Accordingly, part 134, title 13, Code af 
Federal Regulations, is revised as 
follows: 


PART 134—[ AMENDED} 


1. The authority citatior ie revised to 
read: 


Authority: 15 U.S.C. 634(b)(6) and Pub. L. 
100-56, secs. 209, 409 (102 Stat. 3853). 


2. Section 134.1 is amended by 
revising paragraph (b), the first sentence 
of paragraph (c), (g)(1), and the first two 
sentences in paragraph (h)(2), as 
follows: 


§ 134.1 Authority and implementation 
policy. 


* * * * * 


(b) The regulations in this part 
represent a single, consolidated set of 
rules governing the conduct of all 
proceedings within the jurisdiction of 
‘the Office of Hearings and Appeals, 
except size determination and product 
or service classification appeals, and to 
the extent there may be any 
inconsistencies between these - 
regulations and §§ 124.206 through 
124.211, relating to administrative 
hearings in the 8{a) Program. The size 
determination and product or service 
classification appeals are governed by 
the rules set forth in § 121.11 of this 
chapter. 

(c) Except as may be limited by 
statute or by §§ 124.206 through 211 of 
this chapter, the full panoply of 
formalities will be available, as 
appropriate, in individual cases required 
by law to be heard on the record in 


accordance with the Administrative 
Procedure Act (APA), the Smell 
Business Act, ag anrended, the Small 
Business Investment Act of 1958; as 
amended and ary other applicable 
statute. * * * 


* * * * * 
eek 


(g 

(1) ln APA proceedings, the 
requirement of an opportunity for arr 
oral hearing on the record raises a 
presumption im favor of an oral hearing 
where requested, although resolution of 
APA cases on the basis of a written 
record is encouraged, where 
appropriate. In proceedings relating to 
the 8(a} program, the Administrative 
Law Judge shalf first apply the 
standards set forth im § 124.210(h] 
concerning the confrontation of 
witnesses in determining whether to 
grant an oral hearing, 


(2) In the external cases, discovery 
beyond that which may result from pre- 
hearing conferences is more likely ta be 
appropriate in some cases. This, again, 
is a matter that must remain within the 
discretion of the judge, except that in 
8(a) program proceedings, the 
Administrative Law Judge’s decision to 
permit such discovery shall alsa be 
guided by the provisions of § 124.210-of 
this chapter. * * * 

3.. Section 134.2. is amended: by 
revising paragraph (a)(15) to read as 
follows: 


§ 134.2 Definitions and miscellaneous 
rules. 
a ** 

(15) “Agency reviewing official,” as 
used in §§134.32(b) and 134.34, 
concerning initial decision means: The 
Administrator, in those proceedings 
specified in § 134.32(b)(1), (2) and (7); 
and the Assistant Administrator for the 
Office of Hearings and Appeals or an 
Administrative Law Judge of the Office 
of Hearings and Appeals, in those 
proceedings specified in § 134.32(b)(3), 
(4), (5), (6) and (8). 


a * * * * 


4. Section 134.3 is amended by 
revising paragraph (c) to read as 
follows: 


§ 134.3 Jurisdiction and function. 
* a * * * 

(c) Proceedings relative to the 
following aspects of SBA’s 8(a) Program 
authorized by 15 U.S.C. 637(c) and 
implemented by part 124, subpart A of 
this chapter: Program graduation 
($§ 124.209 and 124.210); program 
termination (§§ 124.209 and 124.210); 
program suspension (§ 124.211) denials 


BEST COPY AVAILABLE 


of program admission for certain 
appealable grounds (§§ 124.206 and 
124.270); and waiver of the requirement 
that eact: 8fa} contract be performed by 
the concern to which it was originally 
awarded (§ § 124.210 and’ 124.317} 


5. Section 134.11 is amended by - 
revising paragraph (a){2} and by adding 
; — paragraph (a}{7} to read as 

ollows: 


§ 134.11 Commencement proceedings. 

(a) * * 2 

(2} Except as provided im paragraphs 
(ab (3). (4): (5), (6), and (7) of this section 
a petition shalh be: served and filed no 
later tham 30 days after the date of 
issuance of the written. Agency actiom to: 
which it applies. 


(7) In the case of a proceeding relating 
to the Minority Small Business and 
Capital Ownership Development 
Program (8fa] Program) pursuant to 
§§ 124.206 through 424.210 of this 
chapter, a petition meeting the 
requirements of § 124.210fb} of this 
chapter stall be filed no later than 45 
days fronr the date of service of the 
determination of the Associate 
Administrator for Minority Small 
Business and Capital Qwnership 
Development. For filing requirements 
relating to’ 8(a} program: suspension, see 
paragraph: (a)f2} of thie section and 
§ 124.211 of this chapter. 


* * * w * 


6. Section 134.12 is amended by 
revising paragraph {a) to read as 
follows: 


§ 134.12 Answer. 

(a) Time for filing. Except for answers 
in proceedings relating to the 8(a) 
program, the answer to a petition, order 
to show cause or notice shall be served 
and filed in accordance with §§ 134.14 
and 134.15 of this part, no later than 30 
days after the service of such petition, 
order to show cause or notice or an 
amendment thereto made in response to 
a motion for more definite statement 
pursuant to § 134.11(c) of this part or an 
amendment made pursuant to § 134.13. 
In proceedings relating to the 8(a) 
program, such answers shall be served 
and filed no later than 45 days after the 
service of the petition, order to show 
cause or notice, or any amendment 
thereto, and shall otherwise be in 
accordance with the requirements of 
this section. 


* * * * * 


* 


§ 134.13 [Amended] 


7. Section 134.13 is amended in 
paragraphs (a), (b) and (c) as follows: 
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a. In paragraph (a) by removing the 
period and by adding at the end thereof 
the following: “* * * and except that in 
proceedings relating to the 8{a) program, 
such amendments may be permitted 
only if the requirements of §§ 124.210 (d) 
and (h) have first been met.” 

b. In paragraph (b) by adding the 
following as the last sentence: “This 
paragraph applies to proceedings 
relating to the 8(a) program only when 
the requirements of § 124.210 (d) and (h) 
have been met.” 

c. In paragraph (c) by removing the 
period and adding at the end thereof the 
following: “* * * except that in 
proceedings relating to the 8(a) program, 
such supplemental pleadings may be 
permitted only if the requirements of 
§ 124.210 (d) and (h) have first been 
met.” 


§ 134.18 [Amended] 


8. Section 134.18 is amended in 
paragraph (a) by removing the 
remainder of the first sentence following 
the words “shall be assigned” and by 
substituting therefor: “by the Assistant 
Administrator for Office of Hearings 
and Appeals to an Administrative Law 
Judge.” 

§ 134.19 [Amended] 


9. Section 134.19 is amended in 
paragraphs (a) and (b) to read as 
follows: 


a. In paragraph (a), by removing the 
period and by adding at the end thereof: 
“* * * Provided however, That in 
proceedings relating to the 8(a) Program, 
an Administrative Law Judge may 
permit an oral hearing only if the 
requirements of § 124.210(h) have been 
met.” 

b. In paragraph (b), by adding the 
following to the beginning of the second 
sentence: “Except for an oral hearing in 
any proceeding relating to the 8(a) 
program, the location of which is 
governed by § 124.210(g),* * *”. 


§ 134.23 [Amended] 

10. Section 134.23 is amended in 
paragraph (a) by removing the words 
“specified in § 134.32(a) (2) and (3) of 
this part” and substituting therefor the 
words “specified in § 134.32(a) (2), (3), 
and (4) of this part”. 

11. Section 134.24 is amended by 
designating the existing text as 
paragraph (a), adding a new 
introductory phrase to paragraph (a) and 
by adding a new paragraph (b) to read 
as follows: 


§ 134.24 Discovery. 

(a) Except as provided in paragraph 
(b) of this section, * * * 

(b) For purposes of proceedings 
relating to the Minority Small Business 
and Capital Ownership Development 
Program (8(a) Program), the 
Administrative Law Judge may permit 
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discovery in accordance with paragraph 
(a) of this section only if the 
determination(s) required by 

§ 124.210(h) has (have) first been made. 

12. Section 134.32 is amended by 
adding the following new paragraph 
(a)(4), by removing paragraph (b)(2), and 
by renumbering the remaining 
paragraphs (b)(3) through (b)(9) as (b)(2) 
through (b)(8) accordingly: 

§ 134.32 Finality of decisions. 

(a) * * 

(4) Proceedings relating to certain 
aspects of the Minority Small Business 
and Capital Ownership Development 
Program (8(a) Program), authorized by 
15 U.S.C. 637(a) and implemented by 
part 124, subpart A of this chapter: 
program graduations, program 
terminations, program suspensions, 
denials of entrance based on a negative 
finding of social disadvantage, economic 
disadvantage, ownership or control, and 
waivers pursuant to § 124.317 of this 
chapter. 

* * * o 7 
Dated: August 14, 1989. 
Susan S. Engeleiter, 
Administrator. 
[FR Doc. 89-19502 Filed 8-16-89; 1:26 pm] 
BILLING CODE 6025-01-M 
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Miscellaneous Amendments 


AGENCIES: Department of Defense 
(DoD), General Services Administration 
(GSA), and National Aeronautics and 
Space Administration (NASA). 

ACTION: Final rule. 


summary: Federal Acquisition Circular 


(FAC) 84-51 amends the Federal 
Acquisition Regulation (FAR) with 
respect to the following: Reporting 
Contract Payments to the IRS; 
Deobligation of Excess Funds; Waiver of 
First Article Testing; Delivery of Excess 
Quantities; Threshold, part 15; Review 
of Subcontractors’ Proposed Contract 
Costs; Termination of Defined Benefit 
Pension Plans; SBA Tripartite 
Agreements; Deletion of FAR 27.400; 
Requirements for Bid Guarantees; Public 
Relations Costs; Interest on Final 
Decisions; Expansion of Contract 
Administration Functions; 
Determination of Necessity for GFP; 
Plant Clearance Policies; Insurance, 
Subcontractor Certification; 
Indemnification and Medical Liability 
Insurance Clause; and Editorial changes. 
EFFECTIVE DATE: September 20, 1989. 
FOR FURTHER INFORMATION CONTACT: 
Margaret A. Willis, FAR Secretariat, 
Room 4041, GS Building, Washington, 
DC 20405, (202) 523-4755. Please cite 
FAC 84-51. 

SUPPLEMENTARY INFORMATION: 


A. Background 


FAC 84-51, Item I. 26 U.S.C. 6081, 
6041A, and 6050M contain various 
reporting requirements that direct 
Federal agencies to transmit information 
to the Internal Revenue Service (IRS). 
FAR subpart 4.9 and corresponding 
coverage in part 52 were developed to 
provide for contractors to submit their 
taxpayer identification number and 
certain related information to the 
appropriate contracting officer in order 
for Federal contracting agencies to 
comply with the reporting requirements. 

As a result of public comments FAR 
coverage was revised toadda . 


requirement that the copy of the 
contract sent to the paying office 
contain the appropriate information for 
the paying office to prepare necessary 
returns to the IRS. The definition of 
“common parent” was revised to 
comport with the draft IRS regulations. 
The provision at 52.204-3 was clarified 
to reflect that no Taxpayer 
Identification Number needs to be 
submitted where the offeror is an 
agency or instrumentality of the Federal 
Government. 

FAC 84-51, Item VII. This final rule is 
issued by the Department of Defense, 
the General Services Administration, 
and the National Aeronautics and Space 
Administration to make revisions to the 
FAR cost principles regarding the 
termination of defined pension benefit 
plans. The “ederal Register of February 
9, 1987 (52 FR 4082) contained the 
proposed cost principle rules. 

e proposed rule predicated the 
Government’ s share of the refund upon 
the ratio of all Government business to 
all business of the contractor over the 
ten-year period prior to the plan 
termination. As a result of public 
comments received, the final rule 
requires the Government's equitable 
share to be based upon only those 
Government contracts requiring certified 
cost or pricing data. 

FAC 84-51, Item XII. Currently, there 
is no explicit requirement that a demand 
for payment be made concurrently with 
issuance of the final decision. This __ 
change is intended to clarify the policy 
of the Government concerning demands 
for payment so that interest will be 
charged on contractual debts due to the 
Government at the earliest practicable 
time. 


B. Regulatory Flexibility Act 

FAC 84-51, Items I, VI, VII, XI, and 
XiI. DoD, GSA, and NASA certify that 
these final rules in FAC 84-51 will not 
have a significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.) because— 

Item I. All taxpayers are required to 
have a Taxpayer Identification Number 
(TIN), and this rule merely requests that 
contractors provide that number. No 
comments were received on the interim 
rule from small entities with respect to 
the impact on small businesses. 

Item VI. Most prime contracts, as well 
as subcontracts with small entities, do 
not require the submission of cost or 
pricing data. Public comments on the 
possible impact on small entities were 
sought and none were received. 

Item VII. Small entities rarely 
establish defined benefit pension plans, 
but instead employ other, less 
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administratively burdensome, deferred 
compensation plans. Also, no comments 
were received from small entities. 

Item XI. Most contracts awarded to 
small entities are awarded on a 
competitive fixed-price basis, and the 
cost principles do not apply. 

Item XII. The revisions merely clarify 
existing policy dealing with the timing of 
demands for payment of debts which 
are owed to the Government. 

Therefore, the Regulatory Flexibility 
Act does not apply. 

However, comments from small 
entities concerning the affected FAR 
sections will be considered in 
accordance with section 610 of the Act. 
Such comments must be submitted 
separately and cite 89-610 in 
correspondence pertaining to the items 
in FAC 84-51. 

FAC 84-51, Items I, Ill, V, VIII, IX, X, 
and XIII thru XVIII. DoD, GSA, and 
NASA certify that the Regulatory 
Flexibility Act (Pub. L. 96-354) does not 
apply to these final rules because each 
revision is not a “significant revision” as 
defined in FAR 1.501-1; i.e., it does not 
alter the substantive meaning of any 
coverage in the FAR having a significant 
cost or administrative impact on 
contractors or offerors, or a significant 
effect beyond the internal operating 
procedures of the issuing agencies. 

FAC 84-51, Item IV. A Final 
Regulatory Flexibility Analysis 
pertaining to Delivery of Excess 
Quantities has been prepared in 
accordance with the Regulatory 
Flexibility Act of 1980, Public Law 96- 
354, is on file in the FAR Secretariat, 
and will be submitted to the Chief 
Counsel for Advocacy, Small Business 
Administration. 


C. Paperwork Reduction Act 


FAC 84-51, Item I. The information 
collection requirements in this rule have 
been approved by the Office of 
Management and Budget (OMB) as 
required by 44 U.S.C. 3501, et seq., under 
OMB Control Number 9000-0097. This 
OMB report number was published in 
FAC 84-49 in the Federal Register on 
July 11, 1989 (54 FR 29278). 

FAC 64-51, Items Il, Ill, IV, VI, VII, 
VUI, IX, X, XI, XII, XIV, XVI, XVI, 
and XVIII. The Paperwork Reduction 
Act (Pub. L. 96-511) does not apply 
because these final rules do not impose 
any reporting or recordkeeping 
requirements or collection of 
information from offerors, contractors, 
or members of the public which require 
the approval of OMB under 44 U.S.C. 
3501, et seq. 

FAC 84-51, Item V. The information 
collection requirements in this rule have 
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been approved by the Office of 
Management and Budget (OMB) as 
required by 44 U,S.C. 3501, et seq., under 
OMB Control Number 9000-0078. Due to 
the reduction in the paperwork burdens, 
resulting from raising the threshold from 
$2 million to $5 million, the number of 
respondents will decrease by one-third. 
The annual reporting burden decrease 
should be reflected for OMB Control 
Number 9000-0078 as follows: Number 
of respondents, —100; responses per 
respondent, annual responses, —300; 
hours per response, 8; annual burden 
hours, —2400. Public comments 
concerning this request should be 
submitted to OMB, Ms. Eyvette Flynn, 
FAR Desk Officer, Room 3235, NEOB, 
Washington, DC 20503 by September 11, 
1989, 

FAC 84-51, Item XV. The information 
collection requirements in this rule have 
been approved by the Office of 
Management and Budget (OMB) as 
required by 44 U.S.C. 3501, et seq. under 
OMB Control Number 9000-0015. 


D. Public Comments 


FAC 84-51, Items I, IV, VI, VII, X, XI, 
XII, and XV. The comments that were 
received were considered by the 
Councils in the development of the 
following final rules: 

Item I. On October 26, 1988, an interim 
rule was published in the Federal 
Register (53 FR 43366). 

Jtem IV. On August 25, 1988, a 
proposed rule was published in the 
Federal Register (53 FR 32561). 

Item VI. On July 7, 1988, a proposed 
rule was published in the Federal 
Register (53 FR 25572). 

Item Vi. On February 9, 1987, a 
proposed rule was published in the 
Federal Register (52 FR 4082). 

Item X. On December 30, 1988, a 
proposed rule was published in the 
Federal Register (53 FR 532). 

Item XI. On October 21, 1988, a 
proposed rule was published in the 
Federal Register (53 FR 41527). 

Item XII. On January 28, 1988, a 
proposed rule was published in the 
Federal! Register (53 FR 2577). 

Item XV. On July 1, 1988, a proposed 
rule was published in the Federal 
Register (53 FR 25084). 


List of Subjects in 48 CFR Parts 4, 8, 12, 
15, 19, 22, 23, 25, 27, 28, 31, 32, 42, 45, 52, 
and 53 

Government procurement. 

Dated: August 16, 1989. 
Harry S. Rosinski, 
Acting Director, Office of Federal Acquisition 
Policy. 

Unless otherwise specified, all 
Federal Acquisition Regulation (FAR) | 


and other directive material contained _. 
in FAC 84-51 is effective September 20, 
1989. 

Eleanor Spector, 

Assistant Secretary of Defense for 
Procurement, DOD. 

Richard H. Hopf, Ill, 

Associate Administrator for Acquisition 
Policy, GSA. 


S. J. Evans, 
Associate Administrator for Procurement, 
NASA. 


Federal Acquisition Circular (FAC) 
84-51-amends the Federal Acquisition 
Regulation (FAR) as specified below: 


Item I—Reporting Contract Payments to 
the IRS 


FAR 4.203 is added to provide that a 
copy of the Taxpayer Identification 
Number (TIN) and corporate status of 
the contractor, obtained from the 
provision at 52.204-3, be attached to the 
copy of the contract forwarded to the 
paying office. The definition of 
“common parent” at 4.901 and the 
provision at 52.204-3 are revised to 
comport with the definition in the IRS 
regulations. The provision at 52.204-3 
clarifies that no TIN is required where 
the offeror is an agency or 
instrumentality of the Federal 
Government. 


Item II—Deobligation of Excess Funds 


FAR 4.804-1(b), 4.804-5{a) and (a)(15) 
are revised, and 42.302(a)(65) is added to 
ensure prompt deobligation of excess 
funds and timely administrative 
closeout; provide specific guidance for 
performing contract funds reviews to 
eusure that any excess funds are 
identified to the contracting officer to 
permit reprogramming before the funds 
expire; clarify that contract funds 
review is require¢ as part of 
administrative closeout; and identify 
performance of administrative closeout 
procedures as a normal contract 
administration function. 


Item I1]—Waiver of First Article Testing 


FAR 9.306(c) is revised, and the notice 
to offerors that the Government may 
waive first article testing, is added to 
the clauses at 52.209-3, First Article 
Approval—Contractor Testing, and 
52.209-4, First Article Approval— 
Government Testing. Placement of the 
notice had previously been left to 
agency implementation. 


Item IV—Delivery of Excess Quantities 
FAR 12.401 and the clause at 52.212- 
10, Delivery of Excess Quantities; are 


revised to increase the delivery of 
excess quantities threshold from $100 to 
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$250 and to modify the clause title 
accordingly. 
Item V—Threshold, Part 15 


FAR 15.703(a) and (b) estimated 
contract value threshold is raised to $5 
million, above which a make-or-buy 
program should generally be required in 
negotiated acquisitions. 


Item VI—Review of Subcontractors’ 
Proposed Contract Costs 


FAR 15.804, 15.805, and 15,808, and 
Table 15-2 are amended to clarify the 
roles that the Government and its prime 
contractors play in pricing of 
subcontracts, to provide guidance on 
certain aspects of subcontract pricing, to 
consolidate requirements for ease of 
use, and to ensure that the Government 
pays fair and reasonable prices for its 
needs, as a result of increased 
management concern over subcontract 
pricing. 

Item VII—Termination of Defined 
Benefit Pension Plans - 


FAR 31.109 is revised to add 
termination of defined benefit pension 
plans to the list of topics under 
“Compensation For Personal Services” 
for which advance agreements are 
encouraged. 

FAR 31.201-5 and 31.205-6(j) are 
revised and a new clause is added at 
52.215-27 to clearly establish the 
Government's right to receive a credit or 
refund for an equitable share of any 
reversions to contractors of pension - : 
fund assets, including those resulting 
from termination of defined benefit 
pension plans. The revised coverage 
requires the Government's equitable 
share of such reversions to be based 
upon the Government's participation in 
pension costs through those contracts 
with commercial organizations requiring 
certified cost or pricing data. 


Item VIII—SBA Tripartite Agreements 


FAR 19.809 and 52.219-12 are revised 
to explicitly permit the use of a three- 
party contract for 8(a) contracts, as 
opposed to the previous method of 
preparing two separate contract 
documents. This will permit contracting 
officers to use one document which 
contains the signatures of the SBA, the 
SBA’s contractor, and the agency 
contracting officer. 


Item IX—Deletion of FAR 27.400(b) 


FAR 27.400.is revised to delete 
paragraph (b), which was added to the 
regulation for the sole purpose of 
monitoring any agency implementing 
regulation issued subsequent to the 
original paperwork clearance expiration 
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date, since extended, of September 30, 
1988. It was never intended to. serve. as a 
sunset date for the regulations in 
subpart 27.4. 


Item X—Requirements for Bid 
Guarantees 


FAR 28.101-1 is revised to clarify 
existing policy regarding the 
requirement for bid guarantees. 
Item XI—Public Relations Costs 


FAR 31.205-1 is revised to delete 
paragraph fh) to be consistent with 


FAR $2.608{c}, 32.610{c}, and 
33.211{a){4)fvi) are revised to clarify the 
policy of the Government concerning 
demands for payment of contract debts 
owed the Government. 


Item XIII—Expansion of Contract 
Administration Functions 


FAR 42.302 is revised to edd five new 
contract administration office functions 
((a) (62), (63), (64), (65), {>4(9) and {10)), 
and to amend another {{a){59)}}. New 


agreements changing 
packaging subcontractors and centract 
shipping points, authority te negotiate 
contract delivery schedule extensions 
up to 90 days on contracts with a 
Criticali 


FAR 42.302(a}(59)} is amended to provide 
examples of contract changes which can 
be accomplished by use of an 
administrative change. 


Item XIV—Determination of Necessity 
for GFP 


FAR 45.302-1 is revised to remove 
contractor unwillingness to obtain their 
own facilities as a basis on which the 
Government will provide facilities. 
Government officials are now required 
to determine the need for providing 
facilities prior to approving their 
acquisition. Government policy requires 
that contractors shall normally provide 
all facilities required for performing 
Government contracts. Recent studies, 
however, indicate that the amount of 
Government-owned facilities in the 
~ —possession of contractors has been 


Item KV—Plant Clearance Policies: . 


FAR 45.606-5{d}{3), 5.808-5(), 45.808- 
7, 45.608-8(b), 45.614(a), (b),:(c), and d), 
52.245(c), 53.301-1423, and SF 1423, 


. Inventory Verification 


Survey, are 
revised to clarify plant clearance 
policies and provedures. (FAR 45400- 
5(d)(3) revision was previously 
published in FAR 84-48.) 


Item XVI—Insurance, Subcontractor 
Certification 


FAR 52.228-5, Insurance-Work on a 
Govermnent Installation, is revised te 
eliminate the administrative burden on 
contracting officers to maintain cn 
of subcontractor’s certificates of 
insurance. The change does not alter 
insurance requirements or the 

tion to be held by the prime 
contractor. 


Item XVl—Indemnification and 
Medical Liability Insurance Clause 


FAR 52.237-7(a} is revised to conform 
the wording of the last sentence in| 
paragraph {a) of the clause, requesting | 
information from contractors on medical 
liability insurance, with the instructions 
on the requested information currently 
in the note at the end of the clause. The 
clause at 52.237-7 prescribes uniform 
procedures regarding no 
service contracts for health care 
services. The clause requires that health 
care providers maintain medical liability 
insurance as a contract requirement, 
and indemnify the government against 
liability producing acts or omissions by 
the contractor and agents or employees 
of the contractor occurring during 
contract performance. 

Item XVHI—Editorial Changes 


FAR 19.601{c) is revised to correct the 
reference to read “see 22.6086-2(f){3}.” 

FAR 22.1008-5 is revised to correct the 
notice on each anniversary date to tread 
“biennial” vice biannual.” 

FAR 23.401{a) is revised to add the 
words “as amended.” 

FAR 25.401 is revised to add Guyana, 
effective November 24, 1988, as a 
beneficiary under the Caribbean Basin 
Economic Recovery Act, and to remove 
Panama from the list of designated 
beneficiaries. 

FAR 52.227-17 is revised to correct the 
prescribed reference in the in 
text to read “27.409{a){1){iv).” 

Therefore, 48 CFR parts 4, 9, 12, 15, 19, 
22, 23, 25, 27, 28, 31, 32, 42, 45, 52, and 53 
are amended as set forth below: 

1. The authority citation for 48 CFR 
parts 4, 9, 12, 15, 19, 22, 23, 25, 27, 28, 31, 
32, 42, 45, 52, and 53 continues to read as 
follows: 
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Authority: 40.41.8.C. 488(c};-40 LLS.C 
Chapter 137; and 42 U.S.C. 2473{c). 


PART 4—ADMINISTRATIVE MATTERS 


2. Section 4.203 is added to read as 
ws: 


4203 Taxpayer identification number 
information. — 


If the contractor has furnished a 
axpayer identification number when 
conictiag the solicitation een at 


agency 
procedures, attach a copy of the 
completed solicitation provision as the 
last page of the copy of the contract sent 
to the paying office. 


3. Section 4.804—1 is amended in 


paragraph adding third sentence 
pare lee 


4804-1 Closeout by the office 
administering the contract. 
* . * * ° 


(b) * * * Quick closeout 
(see 42.708) should be used, when 
appropriate, to reduce administrative 
costs and to enable deobligation of 
excese funds. 

4. Section 4.804-5 is amended by 
revising the introductory text of 

paragraph (a) and by revising paragraph 
(a)(15) to read «s follows: 


4.804-5 Detailed procedures for closing 
out contract files. 

(a) The office administering the — 
contract is responsible for initiating 
(automated or manual) administrative 
closeout of the contract after receiving 
evidence of its physical completion. At 
the outset of this process, an initial 
contract funds status review shall be 
accomplished and, where appropriate, 
excess funds identified to the 
contracting office. When complete, the 
administrative closeout procedures shall 
ensure that— 


* * * * * 


(15) Contract funds review is 
completed and deobligation of any 
excess funds is recommended. 


* * »* * * 


5. Section 4.901 is amended by 
revising the definition “Common parent” 
to read as follows: 


4.901 Definitions. 

“Common parent,” as used in this 
subpart, means that corporate entity 
that owns or controls an affiliated growp 
of corporations that files its Federal 
income tax returns on a consolidated 
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basis, and of which the offeror is a 
member. 


* * * * . 


6. Section 4.903 is amended by adding 
a second sentence to read as follows: 


4.903 Procedures. 
* * * Requirements concerning 


information to be transmitted to paying . 


offices are specified in 4.203. 


PART 9—CONTRACTOR 
QUALIFICATIONS 


7. Section 9.306 is amended by 
revising paragraph (c) to read as 
follows: 

9.306 Solicitation requirements. 

(c) Inform offerors that the 
requirement may be waived when 
supplies identical or similar to those 
called for have previously been 
delivered by the offeror and accepted by 
the Government (see 52.209-3(h) and 
52.209-4(i); 


* * * * 


PART 12—CONTRACT DELIVERY OR 
PERFORMANCE 


12.401 [Amended] 

8. Section 12.401 is amended by 
removing in the third sentence of 
paragraph (c) introductory text, the 
words “of $100 or Less”, and by 
removing in paragraphs (c)(1) and (c)(2) 
the figure “$100” and inserting in both 
places the figure “$250”. 


12.403 [Amended] 

9. Section 12.403 is amended in 
paragraph (b) by removing the words “of 
$100 or Less”. 


PART 15—CONTRACTING BY 
NEGOTIATION 


15.703. [Amended] 

10. Section 15.703 is amended in 
paragraphs (a) introductory text and (b) 
introductory text by removing the figure 
“$2 million” and inserting in both places 
the figure “$5 million”. 

11. Section 15.804-6 is amended by 
revising in paragraph (b)(2) the basic 
element of cost, “Materials”, in 
paragraph 1. of Table 15-2; by revising 
paragraph (g); and by removing 
paragraphs (h) and (i) to read as follows: 
15.804-6 Procedural 


(2) a * - 
Table 15-2—Instrictions for Submission of a 
Contract Pricing Proposal 


1% 22 4 


Materials—Provide a consolidated priced 
summary of individual material quantities 
included in the various tasks, orders, or 
contract line items being proposed and the 
basis for pricing (vendor quotes, invoice 
prices, etc.). Include raw materials, parts, 
components, assemblies, and services to be 
produced or performed by others. For all 
items proposed, identify the item and show 
the source, quantity, and price. 

Competitive Methods—For those 
acquisitions (e.g. subcontracts, purchase 
orders, material orders, etc.) over $100,000 
priced on a competitive basis, also provide 
data showing degree of competition, and the 
basis for establishing the source and 
reasonableness of price. For 
interorganizational transfers priced at other 
than cost of the comparable competitive 
commercial work of the division, subsidiary, 
or affiliate of the contractor, explain the 
pricing method (see 31.205-26(e)). 

Established Catalog or Market Prices/ 
Prices Set by Law or Regulation—When an 
exemption from the requirement to submit 
cost or pricing data is claimed, whether the 
item was produced by others or by the 
offeror, provide justification for the 
exemption as required by 15.804-3(e). 

Noncompetitive Methods—For those 
acquisitions (e.g. subcontracts, purchase 
orders, material orders, etc.) over $100,000 
priced on a noncompetitive basis, also 
provide data showing the basis for 
establishing source and reasonableness of 
price. For standard commercial items 
fabricated by the offeror that are generally 
stocked in inventory, provide a separate cost 
breakdown if priced based on cost. For 
interorganizational transfers priced at cost, 
provide a separate breakdown of cost by 
elements. As required by 15.806-2(a), provide 
a copy of cost or pricing data submitted by 
the prospective source in support of each 
subcontract, or purchase order that is either: 
(i) $1,000,000 or more, or (ii) both more than. 
$100,000 and more than 10 percent of the 
prime contractor's proposed price. The 
contracting officer may require submission of 
cost or pricing data in support of proposals in 
lower amounts. Submit the results of the 
analysis of the prospective source’s proposal 
as required by 15.806. When the submission 
of a prospective source's cost or pricing data 
is required as described above, it shall be 
included as part of the offeror’s initial pricing 
proposal. 


* * * * * 

(g) The requirements for contractors 
to obtain cost or pricing data from 
prospective subcontractors, to analyze 
these data and to submit the results of 
the analyses are prescribed in 15.806. 

12. Section 15.804-8 is amended by 


’ adding paragraph (e) to read as follows: 


15.804-8 Contract clauses. 

(e) Termination of Defined Benefit 
Pension Plans. The contracting officer 
shall insert the clause at 523.215-27, 
Termination of Defined Benefit Pension 
Plans, in all solicitations and contracts 
for which it is anticipated that certified 
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cost or pricing data will be required and 
for which any preaward or post-award 
cost determinations will be subject to 
subpart 31.2. 

13. Section 15.805-5 is amended by 
revising paragraph (i), by removing 
existing paragraphs (j) and (k), and by 
redesignating paragraphs (1) and (m) as 
new (j) and (k) to read as follows: 
15.805-5 Field pricing support. 

(i) The requirements for field pricing 
support reports for subcontracts are 
prescribed in 15.806. 


* * * * * 


15.806 [Amended] 

14. Section 15.806 is amended by 
removing paragraphs (a), (b), and (c). 
The section heading remains. 

15. Sections 15.806-1, 15.806-2, and 
15.806-3 are added to read as follows: 


15.806-1 General. 


(a)(1) The contracting officer is 
responsible for the determination of 
price reasonableness for the prime 
contract. In order to make this 
determination, it is required that an 
analysis be conducted of all the relevant 
facts and data including subcontractor 
cost or pricing data required to be 
submitted, results of the prime or higher 
tier subcontractor’s analyses of 
subcontractor proposals, the field 
pricing support (if any), and historical 
pricing data. The fact that a contractor 
or higher tier subcontractor has an 
approved purchasing system or performs 
an analysis of subcontractor cost or 
pricing data does not in any way relieve 
the contracting officer or field pricing 
support team from the responsibility to 
analyze the prime contractor's 
submission, including the subcontractor 
cost or pricing data. However, the prime 
contractor or higher tier subcontractor is 
responsible for conducting appropriate 
price and cost analysis before awarding 
any subcontract. 

(2) Subcontractors must submit to the 
contractor or higher tier subcontractor, 
cost or pricing data or claims for 
exemption from the requirement to 
submit them. The contractor and the 
higher tier subcontractor shall: 

(i) Conduct price analyses and, when 
the subcontractor is required to submit 
cost or pricing data, or if the contractor 
or higher tier subcontractor is unable to 
perform an adequate price analysis, cost 
analyses for all subcontracts, 

(ii) Include the results of these 
analyses as part of their own cost or 
pricing data submission, and 

(iii) When required, in accordance 
with 15.806-2(a), submit the 
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subcontractor cost or pricing data as 
part of their own cost or pricing data 
submission. 

(b) Except when the subcontract 
prices are based on adequate price 
competition, on established catalog or 
market prices of commercial items sold 
in substantial quantities to the general 
public, or are set by law or regulation, 
any contractor required to submit 
certified cost or pricing data also shall 
obtain certified cost or pricing data 
before awarding any subcontract or 
purchase order expected to exceed 
$100,000, or issuing any modification 
involving a price adjustment expected to 
exceed $100,000 (see example of pricing 
adjustment at 15.804-2(a){1}{ii}}. To 


(c) The requirements in paragraphs {a) 
and [b) of this subsection, modified to 
relate to higher tier subcontractors 
rather than to the prime contractor, shall 
apply to lower tier subcontracts for 
which subcontractor cost or pricing data 
are re 


(d) If the prime contractor negotiates 


subcontract prices before negotiating the 


prime contract, such subcontract prices 
must nevertheless be reviewed and 
analyzed by the Government. In no 
instance should such negotiated 
subcontract prices be accepted as the 
sole evidence that these prices are fair 
and reasonable. 


{a) The contracting officer shall 
require a contractor that is required to 
submit certified cost or pricing data also 
to submit to the Government {or cause 
the submission of} accurate, complete, 
and current cost or pricing data from 
prospective subcontractors in support of 
each subcontract cost estimate that is: 

{1) $1,000,000 or more, 

(2) Both more than $100,000 and more 
than 10 percent of the prime contractor's 
proposed price, or 

{3} Considered to be necessary for 
adequately pricing the prime contract. 
These subcontract cost or pricing data 
may be submitted using a Standard 
Form 1411 {SF 1411), Contract Pricing 
Proposal Cover Sheet. 

(b) The contracting officer shall 
require the prospective contractor to 
support subcontractor cost estimates 
below the threshold in 15.806-1(b) with 
any data or information (including other 
subcontractor quotations) needed to 
establish a reasonable price. 

(c) if the prospective contractor 
satisfies the contracting officer that a 
subcontract will be priced on the basis 
of one of the exemptions in 15.804-3, the 


contracting officer normally shall not 
require submission of subcontractor cost 
or pricing data to the Government in 
that case. If the subcontract estimate is 
based upon the cost or pricing data of 
the prospective subcentracto" mest 
likely to be awarded the subcontract, 
the contracting officer shall not require 
submission to the Government of data 
from more than one proposed 
subcontractor for that subcontract. 

(dj Subcontractor cost or pricing data 
shall be accurate, complete, and current 
as of the date of final price agreement 
given on the contractor's Certificate of 
Current Cost or Pricing Data. The 
prospective contractor shall be 
responsible for updating a prospective 
subcontractor’s data. 

(e) In exceptional cases, the 
contracting officer may, with the 
approval of the chief of the contracting 
office, excuse a prospective contractor 
from submitting subcontractor cost or 
pricing data and the required related 
analyses before completion of 
negotiations of the prime contract. The 
prime contractor must, however, obtain 
this cost or pricing data before award of 
the subcontract in question. Any request 
from a prospective contractor to be 
excused from submitting subcontractor 
data before completion of negotiations 
of the prime contract must be supported 
by an explanation as to why the data 
and analyses cannot be submitted in a 
timely manner. if excusing the 
prospective contractor appears to be 
appropriate, the contracting officer shall 
provide the chief of the contracting 
office with the prospective contractor's 
explanation, the contracting officer's 
supporting rationale, and a 
how the subcontract price will be 
determined to be fair and reasonable or 
what steps will be taken to protect the 
interest of the Government, e.g., include 
a contract clause that provides for 
negotiating an adjustment to the prime 
contract amount after award. 


15.806-3 Field pricing reports. 

(a) When obtaining field pricing 
support on a prime contractor proposal 
in accordance with 15.805-5, the 
contracting officer should request audit 
or field pricing support to analyze and 
evaluate the proposal of a subcontractor 
at any tier {notwithstanding availability 
of data or analyses performed by the 
prime contractor) if the contracting 
officer believes that such support is 
necessary to ensure reasonableness of 
the total proposed price. This step may 
be appropriate when, for example— 

(1) There is a business relati 
between the contractor and 
subcontractor not conducive to 
independence and objectivity; 
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(2) The contractor is a sole source and 
the subcontract costs represent a 
substantial part of the contract cost; 

(3) The contractor has been denied 
access to the subcontractor’s records; or 

(4) The contracting officer determines 
that, because of factors such as the size 
of the proposed subcontract price, audit 
or field pricing support for a subcontract 
or subcontracts at any tier is critical to a 
fully detailed analysis of the prime 
contract proposal. 

(b) When the contracting officer 
requests the cognizant ACO or auditor 
to review a subcontractor's cost 
estimates, the request shall include, 
when available, a copy of any review 
prepared by the prime contractor or 
higher tier subcontractor, the 
subcontractor’s proposal, cost or pricing 
data provided by the subcontractor, and 
the results of the prime contractor's cost 
or price analysis. 

{c}) When the Government performs 
the subcontract analysis, the 
Government shall furnish to the prime 
contractor or higher tier subcontractor, 
with the consent of the subcontractor 
reviewed, a summary of the analysis 
performed in determining any 
unacceptable costs, by element, 
included in the subcontract proposal. If 
the subcontractor withholds consent, the 
Government shall furnish a range of 
unacceptable costs for each element in 
such a way as to prevent disclosure of 
subcontractor proprietary data. 


PART 19—SMALL BUSINESS AND 
SMALL DISADVANTAGED BUSINESS 
CONCERNS 


19401 {Amended] 

16. Section 19.601 is amended in 
paragraph (c) by removing the citation 
“9.104-3(a)” and inserting in its place 
“22.608-2(f)(3)”. 

17. Section 19.809-1 is amended by 
adding paragraph {c) to read as follows: 


19.809-1 General. 


* + * * * 


(c)(1) Except in procurements where 
SBA will make advance payments to its 
8{a) subcontractor, the agency 
contracting officer may, as an 
alternative to the procedures in 19.809- 
1(a) and 19.809-1(b), use a single 
contract document for both the prime 
contract between the agency and SBA 
and the subcontract between SBA and 
its 8{a) subcontractor. The single 
contract document shall contain the 
information in 19.809-1(b) (1), (2), (3) and 
(5) and both clauses prescribed in 
19.809-2. The agency shall prepare: 

(i) Agency acquisition office, prime 
contract number, name of agency 





Federal Register / Val. 54, No. 160 / Monday, August 21, 1989 / Rules and Regulations § 34756 





contracting officer and lines for 
a date signed, and effective 
ate 

(ii) SBA office, SBA subcontract 
number, name of the SBA contracting 
officer, and lines for signature and date 
signed. 

(iii) Name and lines for the 8({a) 
aes signature and date 
sign 

3) The award form shall reference the 
three-party signature page by asterisks 
(*) in the affected blocks. 

18. Section 19.809-2 is amended by 
revising paragraph (b) to read as 
follows: 


19.809-2 Contract clauses. 

(b) The contracting officer shall insert 
the clause at 52.219-12, Special 8{a} 
Subcontract Conditions, in contracts 
between the SBA and its 8({a) contractor. 
When a single contract document is 
used in accordance with 19.809-1(c), the 
contracting officer shall use the clause 
with its Alternate I. 


SAFETY, AND DRUG-FREE 
WORKPLACE 


19. Section 23.401 is amended by 
revising paragraph (a) to read as 
follows: 


23.401 Authority. 

(a) The statutory basis for this 
program is the Resource Conservation 
and Act of 1876, as amended 
(42 U.S.C. 6901, et seq.) 


PART 25—FOREIGN ACQUISITION 


25.401 [Amended] 

20. Section 25.401 is amended in the 
definition “Caribbean Basin country”, 
by alphabetically adding “Guyana” and 
“Panama” from the list of 
designated beneficiaries. 


PART 27—PATENTS, DATA, AND 
COPYRIGHTS 


g 


27.400 [Amended] 
21. Section 27.400 is amended by 


PART 28—BONDS AND INSURANCE 


22. Section 28.101-1 is amended by 


revising paragraphs fa) and o to pad 
as follows: 


28.101-1 Policy on use. ‘ 
(a) A contracting officer shall not 
require a bid guarantee unless a 


performance bond or a ee and 
payment bond is also required (see 

28.102 and 28.103). Except as provided in 
paragraph (c) of this subsection, bid 
guarantees shall be required whenever a 
performance bond or a performance and 
payment bond is required. 


(c) The chief of the contracting office 
may waive the requirement to obtain a 
bid guarantee when a performance bond 
or a performance and payment bond is 
required if it is determined that a bid 
guarantee is not in the best interest of 
the Government for a specific 
acquisition (e.g., overseas construction, 
emergency acquisitions}. Class waivers 
may be authorized by the agency head 
or designee. 


PART 31—CONTRACT COST 
PRINCIPLES AND PROCEDURES 


23. Section 31.109 is amended. by 
revising paragraph (h){1) to read as 
follows: 


31.109 Advance agreements. 

(h) * * 

(1) Compensation for personal 
services, including but not limited to 
allowances for off-site pay, incentive 
pay, location allowances, hardship pay, 
cost of living differential, and 
termination of defined benefit pension 
plans; 

24. Section 31.201-5 is amended by 
adding a second sentence to read as 
follows: 


31.201-5 Credits. 

* * * See 31.205-6{j)(4) for rules 
related to refund or credit to the 
Government upon termination of an 
oe defined benefit pension 


31.205-1 [Amended} 

25. Section 31.2051 is amended by 
removing paragraph (h). 

26. Section 31.205-6 is amended by 
removing in the last sentence of 
paragraph (j}{2) the words 
“subparagraphs (j} (3), (4), (6), and (7)” 
and inserting in their 
“subparagraphs (j) (3) through 8)"; by 
removing in paragraph (j)(2){iii) the 
words “paragraph (i)(6) below” and 
inserting “subparagraph (j}(7) of this 
subsection”; by redesignating existing 
paragraphs (j} (4}. (5), (6). and (7] as (jJ 
(5), (6), (7]. and (8}, and adding a new 
(j)(4J to read as follows: 


31.205-6 Compensation for persona! 
services. 


* * * * + 


(p*-*? 


(4) Termination of defined benefit 
pension plans. When excess or surplus 
assets revert to the contractor as a 
result of termination of a defined benefit 
pension plan, or such assets are 
constructively received by it for any 
reason, the contractor shall make a 
refund or give a credit to the 
Government for its equitable share. The 
Government's equitable share shall 
reflect the Government's participation in 
pension costs through those contracts 
for which certified (see 15.804) cost or 
pricing data were submitted or which 
are subject to subpart 31.2. 


* * * * * 


PART 32—CONTRACT FINANCING 


27. Section 32.608 is amended by 
revising paragraph (c} to read as 
follows: 


32.608 Negotiation of contract debts. 


* * * * * 


(c) For unilateral debt determinations, 
the contracting officer shall issue a 
decision as required by the clause at 
52.233-1, Disputes. Such decision shall 
include a demand for (see 
33.211(a}{4){vi)}. No demand for payment 
under 32.610 shall be issued prior to a 
contracting officer's final decision. A 
copy of the final decision shall be sent 
to the appropriate finance office. 


32.610 [Amended] 


28. Section 32.610 is amended by 
removing the first sentence in paragraph 
(c). 


PART 33—PROTESTS, DISPUTES, AND 


29. Section 33.211 is amended by 
removing in paragraph (a}{4)}{iv} the 
word “and” at the end of the sentence; 
by removing in paragraph (a){4}{v} the 
period at the end of the sentence and 
inserting in its place “; and”; and by 
adding paragraph (a}{4){vi} to read as 


follows: 


33.211 Contracting officer's decision. 
(a) * * t 
(4) * * : 
(vi) Demand for payment prepared in 
accordance with 32.610{b) in all cases 
where the decision results in a finding 
that the contractor is indebted to the 
Government. 


* * + * * 


PART 42—CONTRACTING 
ADMINISTRATION 


30. Section 42.302 is amended by 
revising paragraph (a}(59); and by 
adding paragraphs (a){62), (a)(69), 
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(a)(64), (a)(65), (b)(9), and (b)(10) to read 
as follows: 


42.302 Contract administration functions. 

(a) *# * 

(59) Issue administrative changes, 
correcting errors or omissions in typing, 
contractor address, facility or activity 
code, remittance address, computations, 
which do not require additional contract 
funds, and other such changes (see 
43.101). 

(62) Negotiate and/or execute 
supplemental agreements, as required, 
making changes in packaging 
subcontractors or contract shipping 
points. 

(63) Cancel unilateral purchase orders 
when notified of nonacceptance by the 
contractor. The ACO shall notify the 
contracting officer when the purchase 
order is canceled. 

(64) Negotiated and execute one-time 
supplemental agreements providing for 
the extension of contract delivery 
schedules up to 90 days on contracts 
with an assigned Critically Designator of 
C (see 42.1105). Notification that the 
contract delivery schedule is being 
extended shall be provided to the 
contracting office. Subsequent 
extensions on any individual contract 
shall be authorized only upon 
concurrence of the contracting office. 

(65) Accomplish administrative 
= procedures (see 4.804). 

(9) Execute supplemental agreements 
on firm-fixed price supply contracts to 
reduce required contract line item 
quantities and deobligate excess funds 
when notified by the contractor of an 
inconsequential delivery shortage, and it 
is determined that such action is in the 
best interests of the Government, 
notwithstanding the default provisions 
of the contract. Such action will be 
taken only upon the written request of 
the contractor and, in no event shall the 
total downward contract price 
adjustment resulting from an 
inconsequential delivery shortage 
exceed $250.00 or 5 percent of the 
contract price, whichever is less. 

(10) Execute supplemental agreements 
to permit a chance in place of inspection 
at origin specified in firm fixed-price 
supply contracts awarded to 
nonmanufacturers, as deemed necessary 

_to protect the Government's interests. 
* 


* * * * 


PART 45—GOVERNMENT PROPERTY 


31. Section 45.302-1 is amended by 
revising the introductory text of 
paragraph (a) and by revising paragraph 
(a)(4) to read as follows: 


45.302-1 Policy. 

(a) Contractors shall furnish all 
facilities required for performing 
Government contracts except as 
provided in this subsection. Government 
facilities provided to contractors shall 
be individually identified in the 
solicitation, if possible, and contract. 
Agencies shall not furnish facilities to 
contractors for any purpose, including 
restoration, replacement, or 
modernization, except as follows: 


* * * * * 


(4) When, as a result of the 
prospective contractor's written 
statement asserting inability to obtain 
facilities, the agency head or designeee 
issues a Determination and Finding (see 
subpart 1.7) that the contract cannot be 
fulfilled by any other practical means or 
that it is in the public interest to provide 
the facilities. 

(i) If the contractor's inability to 
provide facilities is due to insufficient 
lead time, the Government may provide 
existing facilities until the contractor's 
facilities can be installed. 

(ii) Mere assertion by a contractor 
that it is unable to provide facilities is 
not, in itself, sufficient to justify 
approval. Appropriate Government 
officials must determine that providing 
Government facilities is justified. 

(iii) The determination shall include 
findings that private financing of the 
facilities was sought but not available or 
that private financing was determined 
not advantageous to the Government. 
The determination shall also state that 
the contract cannot be accomplished 
without Government facilities being 
provided. 

(iv) The original determination shall 
be included in the contract file. 

(v) No determination is required when 
the facilities are provided as 
components of special tooling or special 


_ test equipment acquired or fabricated at 


Government expense. 
* * * * * 


45.608-5 [Amended] 

32. Section 45.608-5 is amended by 
removing paragraph (f). 

33. Section 45.608~7 is revised to read 
as follows: 


45.608-7 Reimbursement of costs for 
transfer of contractor inventory. 

The contracting agency shall not be 
reimbursed for the acquisition cost of 
any property selected by another agency 
or for overhead or administrative costs 
associated with such property. The 
transferree will pay any transportation 
costs that are not the contractor's 
responsibility. Costs for packing, 
crating, preparation for shipment, and 
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loading of contractor inventory are 
chargeable to the contract for assets 
subject to the Government property 
clauses at 52.245-2, Government 
Property (Fixed-Price Contracts) and 
52.245-5, Government Property (Cost- 
Reimbursement, Time-and-Material, or 
Labor-hour Contracts), and such costs 
are ordinarily included in the 
contractor's settlement proposal for 
termination inventory. The transferee 
will pay such costs for property subject 
to 52.245-7, Government Property 
(Consolidated Facilities), or 52.245-10, 
Government Property (Facilities 
Acquisition), or 52.245-11, Government 
Property (Facilities Use), unless such 
costs are otherwise the contractor's 
responsibility. The contract 
administration office is responsible for 
obtaining packing, crating, and handling 
service. To accelerate plant clearance, 
the transferee shall include all 
appropriate data, including funding 
data, in the transfer or shipping 
document. 


34. Section 45.608-8 is amended in 
paragraph (b) by revising items 5, 13, 17, 
and paragraph (3) of item 18 to read as 
follows: 


45.608-8 Report of excess personal 
property (SF 120). 


* 


(b) All items on the form are self- 
explanatory except as follows: 


* * * * * 


Item 5, To. Enter the name(s) and 
address(es) of the screening agencies or the 
GSA regional office cognizant of the location 
of the property. (ADPE, except supply items 
under $1,500, is reported to the Central 
Office, GSA.) 


* * * * * 

Item 13, FSC group number, if known. If 
inventory schedules contain multiple FSC 
groups, insert “See Inventory Schedules.” 
+ * * * * 


Item 17, Surplus release date (see 45.608-2). 


* * * * * 


Item 18, * * * The following notation: “It is 
imperative that fund appropriations for the 
transportation of the materials be furnished 
with the transfer order.” If, pursuant to 
45.608-7, the transferee is responsible for 
funding, packing, crating, and handling, 
include this additional notation: “Fund 
appropriations for packing, crating, and 
handling of inventory described herein must 
also be provided by the transferee.” 


+ + * * * 


35. Section 45.614 is amended in 
paragraph (a) by removing the 
parenthetical reference “(see 49.108)” 
and inserting in its place the reference 
“(see 49.108-4)"; by adding in paragraph 
(b) a fifth sentence; by removing in 
paragraph (c) the first sentence; and by 
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revising paragraph (d} to read as 
follows: 


45.614 Subcontractor inventory. 


* 


(b) * * * This includes review and, if 
necessary, physical survey of 
subcontractor inventory that is 
contained in a termination settlement 
proposal to assure that it is physically, 
technically, and quantitatively allocable 
to the contract, and cannot be 
reasonably diverted to other work of the 
subcontractor. 


~ * * * a 


(d) Contract administration offices 
shall assure that prime contractors have 
performed adequate allocability reviews 
of subcontractor inventory and have 
determined that materials reasonably 
usable on other prime or subcentractor 
work are not included in a termination 
settlement proposal. The plant clearance 
officer for the prime contractor plant is 
responsible for determining the 
adequacy of screening, allocability 
reviews, and proper crediting of 
proceeds for the disposal of 
subcontractor inventory by the prime 
contractor. Assistance should generally 
be secured from other officers for 
verification, determination of 
allocability, local screening, and plant 
clearance action when property is 
located outside the geographic area of 
the cognizant contract administration 
office. 


PART 52—SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES 


36. Section 52.204-3 is amended in the 
title of the provision by removing the 
date “(NOV 1988)” and inserting in its 
place “(SEP 1989)”; by revising in the 
provision the definition “Common 
parent”; and by revising in paragraph (c) 
the third condition when TIN is not 
required to read as follows: 


52.204-3 Taxpayer identification. 


* * * * 


“Common parent,” as used in this 
solicitation provision, means that corporate 
entity that owns or controls an affiliated 
group of corporations that files its Federal 
income tax returns on a consolidated basis, 
and of which the offeror is a member. 

* * * * * 


(c) * ** 
* * * * * 


OTIN is not required because: 
*. * * * * 
0 Offeror is an agency or instrumentality of 


a Federal, state, or local government; 
* * * * * 


37. Section 52.209-3 is amended by 
revising the introductory texf; by 


removing in the title of the clause the 
date “{APR 1984)” and inserting in its 
place “(SEP 1989]; by adding paragraph 
(h] to the clause; by removing the 
derivation line following ' ‘(End of 
clause)”; by revising the introductory 
text of Ahemdtes te I and Il; by 
redesignating paragraphs (h} and (i) in 
Alternate I; and by removing both 
derivation tines Alternates I 
and Hl, to read as follows: 


52.209-3 First articie approval— 
Contractor Testing. 


As prescribed im 9.308-2 ta) and (bj, 
ans the following clause: 


7 * 7 2 


(h) The Government may waive the 
requirement for first article approval test 
where supplies identical or similar to those 
called for in the schedule have been 
previously farnished by the offeror/ 
contractor and have been accepted by the 
Government. The offeror/contractor may 
request a waiver. 

(End of clause) 

Alternate I (SEP 1989). As prescribed in 
9.308-1 (a)(2) and (b)(2), add the following 
paragraph (i) to the basic clause: 


* * * ” * 
Alternate II (SEP 1989). As prescribed in 
9.308-1 (a)(3) and (b)(3), substitute the 


following paragraph (g) for paragraph (g) of 
the basic clause: 
* * * * * 


38. Section 52.209-4 is amended by 
revising the introductory text; by 
removing in the title of the clause the 
date “(APR 1984)” and inserting in its 
place “(SEP 1989)”; by adding paragraph 
(i) to the clause; by removing the 
derivation line following “(End of 
clause)”; by revising the introductory 
text of Alternate I and Alternate II; by 
redesignating paragraph (i) as (j) in 
Alternate I; and by removing both 
derivation lines following Alternates I 
and Il, to read as follows: 


52.209-4 First article approval— 
Government testing. 


As prescribed in 9.308-29 (a) and (b), 
insert the following clause: 


* * * * * 


(i) The Government may waive the 
requirement for first article approval test 
where supplies identical or similar to those 
called for in the schedule have been 
previously furnished by the Offeror/ 
Contractor and have been accepted by the 
Government. The Offeror/Contractor may 
request a waiver. 

(End of clause) 

Alternate I (SEP 1989). As prescribed in 
9.308-2 (a)(2) and (b)(2), add the following 
paragraph (j) to the basic clause: 

* * * * * 

Alternate II (SEP 1989). As prescribed in 

9.308-2 (a)(3) and (b)(3) substitute the 


following paragraph (h) for paragraph (h) of 
the basic clause: 
* * ? 2 * 


39. Section 52.212-10 is amended by 
revising the section title, the 
introductory text, and the title of the 
clause; by removing in the second and 
third sentences of the clause the figure 
“$100” and inserting im each place 
“$250”; and by removing the derivation 
line following “(End of clause}” to read 
as follows: 


52.212-10 Delivery of Excess Quantities. 


As prescribed in 12.403{b), insert the 
following clause: 


Delivery of Excess Quantities (Sep 1989} 


40. Section 52.215-27 is added to read 
as follows: 


52.215-27 Termination of Defined Benefit 
Pension Plans. 


As prescribed in 15.804-8(e}, insert the 
following clause: 


Termination of Defined Benefit Pension Plans 
(Sep 1989) 

The Contractor shall promptly notify the 
Contracting Officer in writing when it 
determines that it will terminate a defined 
benefit pension plan or otherwise recapture 
such pension fund assets. If pension fund 
assets revert to the Contractor or are 
constructively received by it under a 
termination or otherwise, the Contractor shall 
make a refund or give a credit to the 
Government for its equitable share as 
required by FAR 31.205-6(j)(4). The 
Contractor shall include the substance of this 
clause in all subcontracts under this contract 
which meet the applicability requirement of 
FAR 15.804-8(e). 

(End of clause) 


41. Section 52.219-12 is amended by 
adding Alternate I following “(End of 
clause)” to read as follows: 


52.219-12 Special 8(a) Subcontract 
Conditions. 


* * * * * 


Alternate I (SEP 1989). When a single 
contract document is used pursuant to 19.809- 
1(c), substitute the following paragraphs (a) 
and (b)(1) for paragraphs (a) and (b)(1) of the 
basic clause: 

(a) The Small Business Administration 
(SBA) has entered into Contract No. 

{insert number of contract) with 
the 


(insert name of contracting agency) to furnish 
the supplies and services as described herein. 
(b)(1) That it will, for and on behalf of the 

SBA, fulfill and perform all of the 
requirements of Contract No. 

{insert number of contract) for the 
consideration stated herein and that it has 
read and is familiar with each and every part 
of the contract. 





52.227-17 [Amended] 

42. Section 52.227-17 is amended in 
the introductory text by removing 
“27.409(i)” and inserting in its place 
“27 .409(a)(1){iv)”. 

43. Section 52.228-5 is revised to read 
as follows: 


52.228-5 insurance—Work on a 
Government installation. 


As prescribed in 28.310, insert the 
following clause: 


Insurance—W ork on a Government 
Installation (Sep 1989) 


(a) The Contractor shall, at its own 
expense, provide and maintain during the 
entire performance of this contract, at least 
the kinds and minimum amounts of insurance 
required in the schedule or elsewhere in the 
contract. 

(b) Before commencing work under this 
contract, the Contractor shall certify to the 
Contracting Officer in writing that the 
required insurance has been obtained. The 
policies evidencing required insurance shall 
contain an-endorsement to the effect that any 


cancellation or any material change 
adversely affecting the Government's interest 
shall not be effective (1) for such period as 
the laws of the State in which this contract is 
to be performed prescribe or (2) until 30 days 
after the insurer or the Contractor gives 
written notice to the Contracting Officer, 
whichever period is longer. 

(c) The Contractor shall insert the 
substance of this clause, including this 
paragraph (c), in subcontracts under this 
contract that require work on a Government 
installation and shall require subcontractors 
to provide and maintain the insurance 
required in the Schedule or elsewhere in the 
contract. The Contractor shall maintain a 
copy of all subcontractors’ proofs of required 
insurance, and shall make copies available to 
the Contracting Officer upon request. 


(End of clause) 


44. Section 52.237-7 is amended by 
removing in the title of the clause the 
date “(MAR 1989)” and inserting in its 
place “(SEP 1989)”; and by revising the 
last sentence in paragraph (a) to read as 
follows: 


Federal Register / Vol. 54,.No. 160 / Monday, August 21,.1989 /) Rules and Regulations 


52.237-7 Indemnification and Medical 
‘Liability Insurance. 


* * * * * 


(a) * * * The Contractor shall maintain 
during the term of this contract liability 
insurance issued by a responsible insurance 
carrier of not less than the following 
amount(s) per specialty per 
occurrence:_______. 

* * * * * 


PART 53—FORMS 


45. Section 53.245 is amended by 
revising the introductory text of 
paragraph (c) to read as follows: 


53.245 Government Property (SF’s 120, 
120-A, 126, 126-A, 1423, 1424, 1426 through 
1434). 


a ® * * * 


(c) SF 1423 (REV. 12/88), Inventory 
Verification Survey. * * * 
* * * * * 

46. Section 53.301-1423 is revised to 
read as follows: 


BILLING CODE 6820-JC-M 





Federal Register / Vol..54,.No. 160 / Monday, August 21, 1989 / Rules ‘and Regulations 


53.301-1423 Inventory: Verification Survey. 
FORM APPROVED OmsB NO. 
INVENTORY VERIFICATION SURVEY 

(See FAR 45.606-3) 9000-0015 
Public ‘reporting burden for this collection of information is estimated to average 1 hour per response, including the time for reviewing 
instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing. the collection of 
information. Send comments regarding this ‘burden estimate or any other aspect of this collection of information, including suggestions 


for reducing this burden, to the FAR Secretariat (VRS), Office of Federal Acquisition and Regulatory Policy, GSA, Washington, D.C. 
20405; and to the Office of Management and Budget, Paperwork Reduction Project (Q@O00-0015), Washington, D.C. 20503. 


SECTION | — GENERAL 
1. FROM (inctuge ZIP Code) t 2. CONTRACT NUMBER 


3. TO: (inciuce ZIP Code) 4, CONTRAC T/SUBCONTRAC TOR 


5. SCHEDULES OF INVENTORY TO BE INSPECTED AND VERIFIED 
SF 1426 pages through $ SF 1432 pages through 

SF 1428 pages through $ SF 1434 pages through 

SF 1430 pages through 


SECTION Nl — TECHNICAL VERFICATION 
YES | NO | 12, ARE THE WEIGHTS OF THE ITEMS RECOMMENDED AS SCRAP 


APPROXIMATELY CORRECT? 
6. IS PROPERTY LISTED ON THE INVENTORY SCHEDULES ON 1F WEIGHTS ARE NOT SHOWN, GIVE ESTIMATE OF WEIGHT 


HAND AND IN THE QUANTITIES INDICATED? BY BASIC MATERIAL CONTENT: " 


. 1S THE PROPERTY CORRECTLY DESCRIBED ON THE 13. DO THE ITEMS APPEAR TO HAVE COMMERCIAL VALUE 
INVENTORY SCHEDULES? OTHER THAN SCRAP? 
IS THE PROPERTY SEGREGATED OR ADEQUATELY PROTECTED? ae 14, ARE THE ITEMS AGENCY-PECULIAR? ) 


15. DO ANY ITEMS REQUIRE SPECIAL PROCESSING (Fire arms, 
©. IS THE PROPERTY PROPERLY TAGGED? drugs. hazardous of sensitive items, or precious metals, etc? 


10. ARE THE CONDITION CODES ACCURATE? 
16. ARE COMMON ITEMS INCLUDED ON THE INVENTORY " 


11, ARE THE ITEMS LISTED ON SF 1432 CORRECTLY SCHEDULE? 
CATEGORIZED AS SPECIAL TOOLING OR SPECIAL TEST 

QUIPMENT? 
SECTION lil — TERMINATION INVENTORY 


17. DID WORK STOP PROMPTLY UPON RECEIPT OF THE 
TERMINATION NOTICE? SPECIFIC LINE ITEM ENTRIES. OBTAIN FROM CONTRACTOR 
ESTIMATED COST OF REWORKING REJECTS ON SPECIFIC 


DATE OF NOTICE: LINE ITEM BASIS, ca 
1 TH TIT! MATERIA\ THE AMOUNT 
Oe ar a tee tienen maior ’ 21a. HAVE COMPLETED ARTICLES BEEN INSPECTED AS TO a 


THAT W Vi V T OMPLETE TH 
ee ee ee one ee QUALITY AND CONFORMANCE TO SPECIFICATIONS? 


TERMINATED PORTION OF THE CONTRACT? 
b. DO THE COMPLETED ITEMS INSPECTED CONFORM TO 


CONTRACT SPECIFICATIONS? 


10. ARE ALL ITEMS AND QUANTITIES ALLOCABLE TO THE €. DO OTHER THAN COMPLETED ITEMS CONFORM WITH 
TERMINATION PORTION OF THIS CONTRACT OR ORDER? TECHNICAL REQUIREMENTS OF THE CONTRACT OR ORDER? 


22. REQUESTING OFFICE REMARKS (Where tne answer to any question 1S piaced in a DIOCK Containing an asterisk (#) detailed comments of the veritier 
shall be included on the reverse of this form and identified by section and item number.) 


23. SIGNATURE OF REQUESTOR 


INVENTORY VERIFICATION CERTIFICATION 
The above information is based on a physical Verification of Inventory listed under ttem 5. 


24, NAME AND TITLE 25. SIGNATURE OF VERIFIER 


5 - 142-984 Ali AT ‘ c STANDARD FORM 1423 (REV. 12-88 
Drovous odtion oat whebte. Pe ee 1429- 102 Prescribed by GSA - FAR (48 CFR) 53.245c) 


{FR Doc. 89-19600 Filed 8-48-89; 8:45 am] 
BILLING CODE 6820-JC-C 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 
[Docket No. 88-NM-80-AD; Amdt. 39-6301] 


Airworthiness Directives; Boeing 
Models 707, 727, 737, 747, and 757 
Series Airplanes; and McDonnell 
Douglas Models DC-8, DC-9 (Includes 
MD-80 Series), and DC-10 Series 
Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule, request for 
comments. 


SUMMARY: This amendment adopts a 


new airworthiness directive (AD), 
applicable to certain transport category 
airplanes, certificated for operation with 
a main deck Class B cargo compartment. 
This AD requires that certain 
operational and equipment changes and 
design modifications be accomplished to 
maximize cargo fire detection and 
control. This amendment is prompted by 
the loss of a Boeing Model 747-200 
“Combi” airplane that apparently 
developed a major fire in the main deck 
cargo compartment. This condition, if 
not corrected, could result in an 
uncontrolled cargo fire that could cause 
systems and structural damage, leading 
to the loss of the airplane. 
Dates: Effective September 25, 1989. 
Comments must be received by 
September 25, 1989. 
ADDRESSES: The applicable service 
information may be obtained from 
Boeing Commercial Airplanes, P.O. Box 
3707, Seattle, W 98124; or 
McDonnell Douglas Corporation, 3855 
Lakewood Boulevard, Long Beach, 
California 90846, Attention: Director, 
Publications and Training, C1-750 (54- 
60). This information may be examined 
at the FAA, Northwest Mountain 
Region, Transport Airplane Directerate, 
17900 Pacific Highway South, Seattle, 
Washington; the Seattle Aircraft 
Certification Office, 9010 East Marginal 
Way South, Seattle, Washington; or the 
Los Angeles Aircraft Certification 
Office, 3229 East Spring Street, Long 
Beach, California. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Weston B. Slifer, Systems & 
Equipment Branch, ANM-130S, FAA, 
Northwest Mountain Region, Seattle 
Aircraft Certification Office, 17900 
Pacific Highway South, C-68966, Seattle, 
Washington 98168, telephone (206) 431- 
1945; or Mr. Kevin Kuniyoshi, Systems & 
Equipment Branch, ANM-130L, FAA, 
Northwest Mountain Region, Los 
Angeles Aircraft Certification Office, 


3229 East Spring Street, Long Beach, 
California 90806, telephone (213) 988- 
5337. 

SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive, applicable to 
Boeing Models 707, 727, 737, 747, and 757 
series airplanes, and McDonnell 
Douglas Models DC-8, DC-9 (includes 
MD-80 series), and DC-10 series 
airplanes, which requires either {1) 
modification of all Class B cargo 
compartments to Class C cargo 
compartments, or (2) the use of flame 
penetration-resistant cargo containers 
equipped with smoke detection and fire 
extinguishing systems, was published in 
the Federal Register on July 15, 1988 (53 
FR 26786). 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received. 

There were a total of 38 commenters, 
representing manufacturers, airlines, 
crew unions, consumer advocates, and 
foreign airworthiness authorities. 

Some commenters stated that not 
enough technical/research data is 
available either to substantiate that an 
unsafe condition exists or to determine 
a consummate design modification to 
address the unsafe condition, and 
suggested that the proposal be 
withdrawn. The FAA disagrees. As 
explained in the Notice, the FAA 
conducted an in-depth review of existing 
regulations, policies, and procedures 
pertaining to the certification of large 
main deck Class B cargo compartments 
with volumes exceeding 200 cu. ft. This 
review revealed that, notwithstanding 
compliance with the existing 
regulations, airplanes equipped with 
main deck Class B cargo compartments 
do not provide an acceptable level of 
safety in terms of smoke and fire - 
protection, for the following reasons: 

1. The existing rules, policies, and 
procedures being applied to the 
certification of Class B cargo or baggage 
compartments in terms of smoke and 
fire protection, are inadequate. 

2. While entry into the cargo 
compartment is available, not all cargo 
is accessible. 

3. It is unlikely that personnel would 
have the means available to extinguish 
a fire (particularly a deep-seated fire). 

4. The quantity of fire extinguishing 
agent and the number of portable 
extinguishers are inadequate. 

5. The level of visibility available in a 
smoke filled cargo compartment is not 
adequate for locating and fighting a fire 
with a portable fire extinguisher 
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6. Most existing transport airplane 
smoke or fire detection systems were 
certified prior to FAR 25 Amendment 
25-54 and are incapable of giving timely 
warning. 

7. Current designs do not provide 
adequate means to monitor conditions 
in the cargo compartment after fire 
warning and firefighting procedures 
have been implemented. 

8. Cargo compartment lining does not 
provide adequate fire containment. 

9. Current designs do not provide a 
means to shut off ventilation air into the 
cargo compartment to limit oxygen to 
the fire. 

In addition to that study, data 
available from full-scale fire tests at the 
FAA Technical Center reveals the rapid 
exponential growth of cargo fires and 
the quick loss of visibility in the 
compartment. Past testing in Class C, D, 
and E compartments indicates that, 
without a fire suppression system, 
“cargo fires can easily reach dangerous 
proportions in any size compartment.” 
(Reference 1) It was also concluded that 
“fire in large loaded cargo 
compartments may be expected to result 
in a flash fire shortly after detection and 
the shutoff of ventilation air.” 
(Reference 2) Testing utilizing smoke 
detection systems similar to those 
presently used in newer Class B 
compartments led to the conclusion that 
“the smoke detection system did not 
always give early warning of fire and 
subsequently gave false warnings of fire 
and subsequently gave false indications 
of the level of smoke in the 
compartment.” (Reference 3) Although a 
shorter detection time could increase the 
time available for fire fighting, all the 
referenced FAA studies indicate that a 
flash fire could occur in as little as 2 to 3 
minutes after ignition of standard type 
cargo packing material in cardboard 
boxes. It was concluded from testing in 
References 3 and 4 studies that a Halon 
1301 suppression system could 
effectively suppress and control a cargo 
fire as long as the initial concentration 
was in excess of 5 percent and at least a 
3 percent concentration was maintained. 


References 


Reference 1—Blake, D.R. and Hill, 
R.G., Fire Containment Characteristics 
of Aircraft Class D Cargo 
Compartments, FAA Technical Report 
No. DOT/FAA/82-156, March 1983. 

Reference 2—Gassmann, Julius J., 
Characteristics of Fire in Large Cargo 
Aircroft (Phase 11). FAA RD-70-42, 
September 1970. 

Reference 3—Blake, David R., 
Suppression and Control of Class C 
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Cargo Compartment Fires, DOT/FAA/ 
CT-84/21, February 1985. 

Reference 4—Gassmann, Julius J. and 
Hill, Richard G., Fire Extinguishii 
Methods for New Passenger/ 

Aircraft, FAA-RD-71-68, Nov r 
1971.) 

In light of the considerable amount of 
data and information available, the FAA 
has determined that an unsafe condition 
exists with regard to Class B cargo 
compartments, and considers this AD 
action a positive step in addressing the 
unsafe condition posed by fire in Class 
B cargo compartments. 

Some commenters contend that the 
proposed AD would be inflexible, 
ineffective, or inappropriate, and that 
the means of dealing with the described 
safety deficiency would be more 
appropriate as a change to FAR part 25 
or FAR part 121. The FAA disagrees 
with these comments. FAR part 39 
provides for the issuance of 
airworthiness directives when an unsafe 
condition exists in a product and is 
likely to exist or develop in other 
products of the same type design. As 
discussed in the Notice, the FAA has 
determined that an unsafe condition 
exists with regard to fire hazards in the 
Class B cargo compartment. The 
proposal was prompted by information 
from a specific accident, a Boeing Model 
747 “Combi” airplane operating with a 
main deck Class B cargo compartment, 
as defined by FAR 25.857(b), that was 
lost over the Indian Ocean on November 
28, 1987. Although no formal findings 
have been issued by the foreign 
authority having jurisdiction over the 
accident investigation, there is firm 
evidence that an inflight fire occurred in 
a Class B cargo compartment, which 
contributed to the loss of the airplane. 

Some commenters suggested that the 
Class C compartment was not as good 
as a Class B because a Class B 
compartment can be accessed by an 
individual to identify and evaluate the 
fire situation. Further, this method 
prevents adverse action being taken in 
the event there is a smoke alarm failure 
instead of a fire. The FAA 
acknowledges that for the false warning 
situation, where there is no fire, the 
Class B cargo compartment has an 
advantage over the Class C. Verification 
that there is a fire, or that the fire is 
extinguished is not an option with the 
Class C compartment. It is generally 
assumed for a Class C cargo 
compartment that a fire warning 
constitutes a fire, the compartment is 
flooded with Halon, and the airplane is 
landed at the nearest suitable airport. If 
there is no fire then it is only a case of 
inconvenience, lost time, and fuel, but 
safety is not adversely affected. When 


there is a fire in a cargo compartment, 
which is the critical situation as 
opposed to the false warning condition, 
optimum safety within technological 
limits has been provided by the Class C 
cargo compartment. That is not the case 
with the Class B carge compartment. 
Simulated fire tests have shown that the 
smoke detection systems and the 
compartment liner materials may not be 
adequate to contain the fire until it can 
be reached by a fire fighter with 
extinguishing agent. Further, the fire 
fighter may not be able to locate the fire 
to extinguish it because of the presence 
of smoke and obstructing cargo. 

Over the years, the size of Class B 
carge compartments and the size of 
cargo packages has increased, making 
timely fire detection, fire location 
identification, and manual fire 
suppression much more complicated, 
difficult, and ineffective. In Class C 
cargo compartments, cargo is not 
accessible by a fire fighter; therefore, 
the equipment is equipped with cargo 
liners for containment, control of 
ventilation and drafts, and fire detection 
and suppression systems to control or 
extinguish the fire. There are no known 
cases of loss of aircraft due to fire in 
Class C cargo compartments. 

Several commenters agreed with the 
intent of the rule, but opposed the 
proposed requirements. In general, these 
commenters pointed out significant 
technical difficulties with converting in- 
service airplanes with Class B cargo 
compartments to Class C cargo 
compartments. There are significant 
design considerations, since most Class 
B compartments are designed for easy 
and quick conversion for carriage of 
passengers or cargo on short notice. 
Therefore, to maintain the proper fire 
extinguishing agent concentration, major 
changes would be necessary not only to 
provide compartment ventilation and air 
exhaust, but also to provide protection 
against rapid decompression. The 
commenters stated that conversion to a 
Class C cargo compartment would 
probably prevent them from having the 
needed flexibility of rapid compartment 
size changes to support certain customer 
requirements. These commenters 
suggested that there were other 
alternate actions and/or modifications 
to the Class B compartment that were - 
appropriate safety improvements and 
more easily accomplished. The 
following were suggested as areas of 
improvements: 

1. Reducing the detection time to 1 
minute. 

2. Providing a means to “knock down” 
fire, plus a method to stop direct flow of 
ventilation system air into the 


compartment. 


Note: “Knock down” is a term often used to 
refer to a process that occurs when a 
sufficient concentration level of extinguishing 
agent is present at the fire to reduce it to a 
non-threatening level. 


3. Improving the firefighting training. 

4. Providing an improved smoke 
“barrier.” 

5. Providing public address (PA) 
speakers in the compartment. 

6. Providing improved lighting in the 
compartment. 

7. Reviewing the “access” to cargo 
within the compartment. 

8. Installing viewing ports in access 
doors to the compartment for monitoring 
compartment conditions. 

As stated in the preamble to the 
Notice, the FAA recognized that other 
alternative design changes may be 
developed which would provide a level 
of safety equivalent to the options 
proposed in the Notice. Therefore, as a 
result of these concerns raised by the 
commenters, the high cost of retrofit of 
Class C cargo compartments, and the 
jeopardy to certain highly desirable 
cargo operations, the FAA has 
evaluated the suggested alternative 
design features and concurs in part with 
the commenters. In regards to the 
suggestions listed above, the FAA has 
determined that the following design 
changes and procedures are appropriate 
to achieve major fire safety 
improvements for Class B cargo 
compartments: 

1. Provide a smoke or fire detection 
system that meets FAR 25.858 (Amdt. 
25-54), FAR 25.1309, and also provide an 
aural and visual warning to the station 
assigned to individuals trained to fight 
cargo fires. 

2. Requiring a compartment fire 
extinguishing system that provides an 
extinguishant concentration to “knock 
down” a fire and suppress it, allowing 
time for a trained individual to find and 
extinguish a fire, or to verify that the fire 
is extinguished; and provide a means to 
shut off ventilation system air inflow to 
the compartment from the flight deck. 

3. Requiring individuals trained to 
fight cargo fires. 

4. Provide a cargo compartment liner 
that meets FAR 25.855 (Amat. 25-60). 

5. Provide two-way communication 
means between the flight deck, the | 
station assigned to the trained 
individual, and the interior of the cargo 
compartment. 

6. Provide improved illumination 
within the cargo. compartment. 

7. Requiring cargo leading envelopes 
and limitations te provide access to all 
the cargo for fighting a fire. 
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8. Provide a cargo compartment 
temperature indication system to the 
flight deck and designated station. 

In addition to the above items, the 
FAA has determined that the following 
features are necessary to ensure that an 
acceptable level of safety is attained: 

1. Additional portable fire 
extinguishers appropriately located for 
use in the compartment and a means to 
effectively discharge portable fire 
extinguishers into each container or into 
each pallet that is covered. This will 
provide sufficient extinguishing agent 
and will ensure a means to properly use 
that agent in containers or covered 
pallets. 

2. Protective garments and protective 
breathing equipment for individuals 
fighting a cargo fire. This will provide 
protection for the individual assigned to 
control a cargo compartment fire. 

3. Fire thermal protective covers for 
cockpit voice and flight data recorders, 
windows, safety devices, wiring, flight 
controls (unless it can be shown that a 
fire could not result in jamming or loss 
of affected control systems), and other 
equipment necessary for safe flight and 
landing that is located within the 
compartment. This is necessary to 
ensure that items which are not critical 
for continued safe flight, but are 
essential for the overall safe operation 
of the airplane, are not damaged in the 
event of a cargo compartment fire. 

Accordingly, the final rule has been 
revised to include the accomplishment 
of the design changes and procedures 
specified above as an alternate method 
of compliance with the rule. The FAA 
has determined that if these items are 
incorporated, they will adequately 
address the unsafe condition. This 
alternative action is a logical outgrowth 
of the proposal and is responsive to the 
commenters. 

Several commenters stated that 
discontinued use of pallets for cargo is 
not practical and would result in serious 
adverse economic consequences to the 
operators and to very remc!« 
communities that heavily rely upon the 
Combi service. Other commenters stated 
that cargo loads are often transferred 
from one airplane size to another of 
different size. In addition, cargo loads 
are transferred from airline to airline 
creating compatibility, logistic, and 
airworthiness control problems for cargo 
containers that have a detection and 
extinguisher system and meet the flame 
resistant liner requirements. 

It is not the FAA's intent to deny the 
use of pallets in “Combi” aircraft. The 
issue is the fire control and containment 
capability with cargo loaded on pallets. 
_ With the present practice, in which the 

cargo is logded on pallets, a deep-seated 


fire could develop and result in the 
compartment being filled with dense 
smoke. By revising the final rule, as 
described above, the FAA has 
addressed these concerns by requiring a 
means to discharge portable 
extinguishers into covered pallets, 
improved access, lighting, and protective 
— for the individual fighting the 
re. 


Numerous commenters indicated that 
the 180-day compliance time is 
unrealistic. After further consideration, 
the FAA concurs. The FAA has 
determined that certain of the 
equipment and operational changes 
described above (including the 
formulation and implementation of a 
training program for fighting cargo 
compartment fires) can be reasonably 
accomplished within one year after the 
effective date of the final rule and will 
provide an acceptable level of safety as 
an interim measure. In addition, the 
FAA has determined that the originally 
proposed alternatives or the remaining 
design changes described above can be 
reasonably accomplished within three 
years after the effective date and will 
provide an acceptable level of safety 
thereafter. 

Several commenters provided cost 
estimates, based on discussions with 
airplane manufacturers, that indicate the 
cost of converting a Class B cargo 
compartment to a Class C cargo 
compartment would be approximately 
$2,500,000 for a wide body airplane and 
about $1,000,000 for a standard body. 
The FAA agrees that these cost 
estimates are reasonable, and has 
revised the economic impact analysis 
paragraph below, to incorporate these 
figures. 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require 
adoption of the rule with the changes 
previously described. The FAA has 
determined that these changes will 
neither increase the economic burden on 
any operator nor increase the scope of 
the AD. 

There are approximately 278 Boeing 
Model 707, 727, 737, and 747 series 
airplanes and 124 McDonnell Douglas 
Model DC-8, DC-9, and DC-10 series 
airplanes of the affected desitificated to 
operate with a Class B main deck cargo 
compartment. Many of these airplanes 
have been permanently operated in the 
all-passenger configuration and are, 
therefore, not affected by this proposal. 
Approximately 40 of these airplanes are 
presently operated by U.S. operators in 
the mixed cargo/ passenger 
configuration. Based on the estimated 
cost of conversion submitted by several 
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commenters, $1,000,000 per standard ~ 
body airplane and $2,500,000 per wide * 
body airplane, the costs associated with 
incorporating additional design features, 
enhanced protective systems and 
equipment, and fire control procedures 
for the Class B cargo compartment are 
estimated to be $800,000 per standard 
body airplane and $2,200,000 per wide 
body airplane. (These estimated figures 
are based on the fact that these changes 
require less redesign than is required for 
conversion to a Class C compartment.) 

Because this final rule contains a 
significant alternative to the proposed 
requirements, interested persons are 
invited to submit such written data, 
views, or arguments as they may. desire 
regarding this AD. Communications 
should identify the docket number and 
be submitted to the Federal Aviation 
Administration, Northwest Mountain 
Region, Transport Airplane Directorate, 
ANM-103, Attention: Airworthiness 
Rules Docket No. 88-NM-80-AD, 17900 
Pacific Highway South, C-68966, Seattle, 
Washington 98168. All communications 
received by the deadline date indicated 
above will be considered by the 
Administrator, and the AD may be 
changed in light of the comments 
received. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of sovernment: Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT — 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities, under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepared for 
this action and is contained in the 
regulatory docket. A copy of it may be 
obtained from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
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amends part 39 of the Federal Aviation 
Regulations as follows: 


PART 39—{ AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 108(g) (Rev. Pub. L. 87-449, Jan. 12, 
1983}; and 14 CFR 11.89. 


$39.13 [Amended] 

2. Section 39.13 is amended by sein 
the following new airworthiness 
directive: 

Boeing and McDonnell Douglas: Applies to 
Boeing Models 707, 727, 737, 747, and 757 
series airplanes; and McDonnelf Douglas 
Modele DC-8, DC-8 (includes MD-80 
series), and DC-10 series airplanes, 
equipped with a main deck Claas B cargo 
compartment, as defined by FAR 
25.857(b) or its predecessors, with a 
nie exceeding 200 cu. ft., certificated 

in any category. Compliance required as 
indicated, unless previously 
accomplished. 

To minim! minimize the hazard associated with a 
main deck Class B cargo compartment fire, 
accomplish the following: 

A. Within one year after the effective date 
of this rule, or prior to carrying cargo in a 
Class B cargo compartment, whichever 
occurs later, accomplish the following in 
accordance with the appropriate technical. 
data approved by the Manager, Seattle 
Aircraft Certification Office (for Boeing series 
airplanes); or the Manager, Los Angeles 
Aircraft Certification Office (for McDonnell 
Douglas series airplanes): 

1. Revise the Limitations Section of the 
FAA-approved Airplane Flight Manual 
(AFM) to include the following: 

For each flight in which cargo is 
transported in the class B cargo compartment: 

a. For airplanes having compartments with 
200 square feet or less of cargo/baggage floor 
area a minimum of one individual trained to 
fight cargo fires must be provided. (This 
individual is in addition to crewmembers 
required by the operational rules.) The 
training program must be approved by the 
FAA. 


b. Prior to flight, the pilot, copilot, or 
individual required by paragraph A.1.a., 
above, must make a visual inspection 
throughout the Class B cargo compartment to 
verify access to cargo and the general fire 
security of the compartment after cargo door 
is closed and secured. 

c. At intervals not to exceed 30 minutes in 
flight and continuously after a smoke alarm, 
the individual trained to fight cargo fires must 
conducta visual inspection throughout the 
Class B cargo compartment to monitor for 
evidence of fire, unless an approved 
temperature (thermal) monitoring system is 

installed. 
-  d. For airplanes having compartments with 
more than 200 square feet of cargo/baggage © 
floor area provide an additional person 
trained to fight cargo fires to work with the 
individual required by paragraph A.1.a., 
above, (This individual may be a required 
flight attendant.) 


e. Establish firefighting uate for: 
controlling cargo compartment fires: 

2. Incorporate nie following systems and 
equipment: 

a. Provide appropriate protective garments 
stored adjacent to the cargo compartment 
entrance for use by the designated 
individuals trained to fight cargo fire required 
by paragraphs A.1.{a) and A.1.{d} above. 

b. Provide a minimum of 30 minutes of 
protective breathing and an additional 
quantity of oxygen sufficient to conduct the 
inspections required by paragraph A.1.c., 
above. The equipment must meet the 
requirements of Technical Standard Order 
(TSO) C-116, Action Notice 8150.2A, or 
equivalent, and be stored — to the 
cargo compartment entran 

c. Provide a minimum of 48 tbs. Haton 1271 
fire extinguishant, or ite equivalent, in 
portable fire extinguisher bottles readily 
available for use in the cargo compartment. 
At least two bottles must be a minimum of 16 
Ib. capacity. 

d. Provide at least two Underwriters 
Laboratories (UL)2A (2% gallon) rated water 
portable fire extinguisher, or its equivalent, 
adjacent to the cargo compartment entrance 
for use in the compartment. 

e. Provide a means for two-way 
communications between the following: 

(1) The flight deck and the station assigned 
to the individual trained to fight cargo fires. 

(2) The flight deck and the interior of the 
cargo compartment. 

f. Install placards in conspicuous place(s) 
within the cargo compartment clearly 
defining the cargo loading envelope and 
limitations that provide sufficient access of 
sufficient width for firefighting along the 
entire length of at least two sides of a loaded 
pallet or container. Amend the appropriate 


Weight and Balance and loading instructions | 


by description and diagrams to include this 
information. 

Note: In accordance with paragraph C., 
below, if the requirements of paragraph B.1. 
or B.2. are accomplished within one year 
after the effective date uf this AD, 
compliance with paragraph A. of this AD is 
unnecessary. 

B. Within three years after the effective 
date of this rule, or prior to carrying cargo in 
a Class B cargo compartment, whichever 
occurs later, accomplish the requirements of 
paragraph B.1., B.2., or B.3., below: 

1. Modify the Class B cargo compartment to 
comply with the requirements for a Class C 
cargo compartment, as defined in FAR 25.855 
(Amdt. 25-60), 25.857(c) and 25.858(Amdt. 25- 
54). 

2. Modify all main deck Class B cargo 
compartments to require the following 
placard installed in conspicuous locations 
approved by the Manager, Seattle Aircraft 
Certification Office, FAA, Northwest 
Mountain Region (for Boeing airplanes), or 
the Manager, Los Angeles Aircraft 
Certification Office, FAA, Northwest 
Mountain Region (for McDonnell Douglas 
airplanes), throughout the compartment: 

Cargo carried in this compartment must be 
loaded in an approved flame penetration- 
resistant container meeting the requirements 
of FAR 25.857(c), with ceiling and sidewall 
liners.and floor panels that meet the 


requirements of FAR 25, Appendix F, Part Bi, 
25-60}. 


Office (for affected. Boeing series airplanes), 
or the Manager, Los Angeles Aircraft. 
Certification Office (for affected McDennell 
Douglas series airplanes), to include the 
folfowing: 


a. Provide a cargo compartment fire “knock 
down” extinguishing system that provides an 
initial fire extinguishant concentration of at 
least 5 percent of the empty compartment 
volume of Halon 1301 or equivalent, and a 
fire extinguishant concentration 
of at least 3 percent of the empty 
compartment volume of Halon 1301 or 
equivalent, for a period of time not less than 
15 minutes. 

b. Provide a smoke or fire detection system 
that meets the requirements of FAR 25.858 
(Amdt. 25.54) and also provides an aural and 
visual warning to the station assigned to the 
individual trained to fight cargo fire. The 
designated station must be located adjacent 
to the inflight access door to the cargo 
compartment. 

c..Provide a means from the flight deck to 
shut off ventilation system inflow to the 
cargo compartment. 

d. Provide a temperature indication system 
to the-flight deck and station designated for 
the individual trained to fight cargo fire to 
advise of potentially hazardous conditions 
within the cargo compartment. 

e. Provide a cargo compartment liner that 
meets the requirements of FAR 25.855, (Amdt. 
25-60). The smoke/fire barrier between the 
occupants and cargo compartment must 
extend from the cargo compartment floor to 
the ceiling liner, or top skin of the airplane, 
and from the right side liner to the left side 
liner of the cargo compartment. The liner and 
barrier seals must also be constructed of - 
materials that meet the Flame Penetration 
Resistance requirements of FAR 25, 
Appendix F, Part III (Amdt. 25-60), except 
that currently-installed glass fiber reinforced 
resin material is acceptable. In addition, 
provide protective covers for cockpit voice 
and flight data recorders, windows, wiring, 
and primary flight control systems (unless it 
can be shown that a fire could not cause 
jamming or loss of control), and other 
equipment within the compartment that is 
required for safe flight and landing; those 
covers must be constructed of materials that 
meet the Flame Penetration Resistance 
requirements of FAR 25, Appendix F, Part Ill 
(Amdt: 25-60). 

f. Provide illumination in the cargo 
compartment as follows: 

(1) General area illumination of the cargo 
with an average illumination of 0.1 foot- . 
candle measured at 40-inch intervals both at 
one-half the pallet or container height, and at 
the full pallet or container height. 

(2) Illumination of the access pathways 
required by paragraph A.2.f., above, under 
visibility conditions likely to be encountered 
after fire and discharge of the fire 
extinguishant, and prior to the decay of 
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extinguishant concentration below 3 percent, 
must provide an average of 0.1 foot-candle 
measured at each 40-inch interval, with not 
less than 0.05 foot-candle minimum along a 
line that is within 2 inches of and parallel to 
the floor centered on the pathway. 

g. Provide a safe means to effectively 
discharge portable fire extinguishers into 
each container or into each pallet that is 
covered. 

h. Demonstrate the following features and 
functions during flight tests; 

(1) Fire Extinguishant Concentration, 
required by paragraph B.3.a., above. 

(2) Smoke or Fire detection system, 
required by paragraph B.3.b., above. 

(3) Prevention of smoke penetration into 
occupied compartments. [Refer to FAR 
25.857(b)2 and 25.855(e)2.] 

(4) Compartment temperature indication, 
required by paragraph 3.3.d., above. 

(5) Cargo accessibility, required by 
paragraph A.2.f., above. 

(6) Firefighting procedures, required by 
paragraph A.1.e., above. 

i. Items specified in paragraphs B.3.h(5) and 
B.3.h(6), above, must be evaluated under 


reduced visibility conditions representative 
of those likely to occur with cargo fires. 

C. Compliance with the requirements of 
paragraph SB.1 or B.2., above, constitutes 
terminating action for the requirements of 
paragraph A., above. 

D. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Seattle Aircraft Certification Office, FAA, 
Northwest Mountain Region. 

Note: The request should be forwarded 
through an FAA Principal Maintenance 
Inspector (PMI), who will either concur or 
comment, and then send it to the Manager, 
Seattle Aircraft Certification Office. 

E. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 


All persons affected by this directive 
who have not already received the 
appropriate service information from the 
manufacturer may obtain copies upon 
request to Boeing Commercial 
Airplanes, P.O. Box 3707, Seattle, 
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Washington 98124, or McDonnell 
Douglas Corporation, 3855 Lakewood 
Boulevard, Long Beach, California 90846, 
Attention: Director, Publications and 
Training, C1-750 (54-60). This 
information may be examined at the 
FAA, Northwest Mountain Region, 
Transport Airplane Directorate, 17900 
Pacific Highway South, Seattle, 
Washington; the Seattle Aircraft 
Certification Office, FAA, Northwest 
Mountain Region, 9010 East Marginal 
Way South, Seattle, Washington; or the 
Los Angeles Aircraft Certification 
Office, 3229 East Spring Street, Long 
Beach, California. 

This amendment becomes effective 
September 25, 1989. 

Issued in Seattle, Washington, on August 
10, 1989. 
Leroy A. Keith, 
Manager, Transport Airplane Directorate, 
Aircraft Certification Service. 


[FR Doc. 89-19676 Filed 8-17-89; 11:41 a.m.] 
BILLING CODE 4910-13-M 
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H.R. 1860/Pub. L. 101-86 
To provide that a Federal 
annuitant or former member of 
a uniformed service who 
returns to Government 
service, under a temporary 
appointment, to assist in 
Carrying out the 1990 
decennial census of 
population shall be exempt 
from certain orovisions of title 
5, United States Code, 
relating to offsets from pay 
and other benefits. (Aug. 16, 
1989; 103 Stat. 593; 2 pages} 
Price: $1.00 


H.R. 2847/Pub. L. 101-87 


of private-sector executives. 
(Aug. 16, 1989; 103 Stat. 595; 
1 page) Price: $1.00 


H.J. Res. 225/Pub. L. 101-88 


103 Stat. 596; 1 page) Price: 
$1.00 
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Price: $1.00 
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revision dates. 3 

An asterisk (*) precedes each entry that has been issued since last 
week and which is now available for sale at the Government Printing 
New units issued during the week are announced on the back cover of 
the daily Federal Reaister as they become available. 

A checklist of current CFR volumes comprising a complete CFR set, 
also appears in the latest issue of the LSA (List of CFR Sections 
Affected), which is revised monthly. 

The annual rate for subscription to all revised volumes is $620.00 
domestic, $155.00 additional for foreign mailing. 

Order fron Superintendent of Documents, Government Printing Office, 
Washington, DC 20402. Charge orders (VISA, MasterCard, or GPO 
Deposit Account) may be telephoned to the GPO order desk at (202) 
783-3238 from 8:00 a.m. to 4:00 p.m. eastern time, Monday—Friday 
(except holidays). 

Title Price Revision Date 
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Price Revision Date 
1989 


1 Because Title 3 is an annual compilation, this volume and ail previous volumes should be 
retained as a permanent reference source. 

2No amendments to this volume were promulgated during the period Jon.1, 1988 to 
Dec.31, 1988. The CFR volume issued January 1, 1988, should be retained. 

3.No amendments to this volume were promulgated during the period Jan. 1, 1987 to Dec. 
31, 1988. The CFR volume issued Janvary 1, 1987, should be retained. 

*The July 1, 1985 edition of 32 CFR Ports 1-189 contains a note only for Ports 1-39 
inclusive. For the full text of the Defense Acquisition Regulations in Ports 1-39, consult the 
three CFR volumes issued as of July 1, 1984, containing those ports. 

® No amendments fo this volume were promulgated during the period July 1, 1966 to June 
30, 1988. The CFR volume issued as of July 1, 1986, should be retained. 

©The July 1, 1985 edition of 41 CFR Chapters 1-100 contains « note only for Chapters 1 to 
49 inclusive. For the full text of procurement reguictions in Chapters 1 to 49, consult the eleven 
CFR volumes issued as of July 1, 1984 containing those chapters. 
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